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Q.  How  long  have  you  been  in  Cxovernment 
employ?  [578]  A.     Since  May  of  1934. 

Q.  Has  your  service  been  continuous  since  that 
date?  A.     It  has. 

Q.  What  was  your  assignment  in  the  months  of 
February  and  Ajjril,  of  1951? 

xV.  In  February  and  April  of  1951  I  was  chief 
of  the  Compliance  Section,  Surplus  Property  Utili- 
zation Division. 

Q.     In  what  agency? 

A.  In  the  department — in  the  Federal  Security 
Agency. 

Q.  And  the  Federal  Security  Agency's  functions 
were  later  assiuned  by  the  Department  of  Health, 
Education  and  Welfare,  were  they? 

A.     That  is  right. 

Q.  Did  you  have  a  meeting  or  a  series  of  meet- 
ings with  Mr.  George  Finn  in  the  months  of  Feb- 
ruary, March  or  April,  of  1951  ? 

A.  I  had  a  series  of  meetings  with  Mr.  Finn 
during  the  early  part  of  April,  in  1951. 

Q.  Do  you  recall  the  date  of  the  first  of  such 
meetings  ? 

A.  I  do  not  recall  the  exact  date.  My  recollec- 
tion is  that  it  was  in  the  early  part  of  '51,  the  early 
part  of  April,  1951. 

Q.     Do  you  recall  the  place  of  that  first  meeting? 

A.     The  meeting  took  place  in  my  office.   [579] 

Q.     Which  is  located  where,  sir? 

A.  Which  is  located  in  Washington,  D.  C., 
Fourth  and  C  Street  Southwest. 
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Q.     Is  that  the  Federal  Security  Building? 

A.  That  was  the  Federal  Security  Agency 
Building. 

Q.  Was  anyone  else  present  at  that  first  meet- 
ing besides  yourself  and  Mr.  George  Finn? 

A.     No,  sir. 

Q.  Will  you  state  the  substance  of  the  conver- 
sation between  Mr.  Finn  and  youi*self  on  that 
occasion  ? 

A.  Mr.  Fimi  stated  that  he  had  been  to  the 
Civil  Aeronautics  Administration  to  register,  to 
apply  for  registration  for  an  aircraft,  and  he  said 
that  the  C.A.A.,  or  Ci^il  Aeronautics  Administra- 
tion had  referred  him  to  the  Federal  Security 
Agency  for  a  bill  of  sale  which  would  remove  the 
restrictions  that  applied  on  the  aircraft  that  he  had 
in  mind.  It  was  an  aircraft  that  had  been  previ- 
ously transferred  by  War  Assets  Administration 
for  educational  purposes. 

Q.  Did  he  identify  that  aircraft  any  further  than 
in  the  manner  you  have  just  described? 

A.  Well,  he  showed  me  some  pictures  of  an  air- 
craft. 

Mr.  Abbott:  May  it  please  the  court,  in  the 
course  of  defendant  George  Finn's  testimony  he 
stated  he  would  undertake  to  supply  the  pictures 
in  question  if  they  were  available:  said  he  would 
bring  them  to  court.  ^lay  I  inquire  if  they  are  [580] 
here  ? 

Mr.  George  C.  Finn :  Did  I  say  I  would  do  that  ? 
Well,  I  certainly  will  if  I  can  find  them.    I  have 
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gone  through  a  picture  file,  but  not  looking  for  these. 
But  I  went  through  one  of  our  picture  files.    But 
I  didn't  see  any  pictures  in  there.    But  if  I  can 
find  them,  I  will  bring  them. 

Q.  (By  Mr.  Abbott) :  Will  you  describe,  gen- 
erally, Mr.  Bradley,  what  was  portrayed  by  the 
pictures  shown  to  you  by  Mr.  Finn  in  that  first 
conversation  ? 

A.  The  pictures  portrayed  an  airplane  in  very 
poor  condition.  As  I  recall  it,  there  were  no  motors. 
The  instrument  panel  had  been  stripped.  And,  oh, 
the  tail  was  bent  and  it  looked  like — well  the  air- 
craft was  in  very  bad  shape. 

Q.  Now,  just  what  did  Mr.  Finn  say  to  you  at 
the  time  that  he  showed  you  those  pictures,  relating 
to  the  pictures  themselves? 

A.  Mr.  Finn  stated  that  he  had  purchased  that 
aircraft  from  the  Vineland  School  District  and 
had  given  them  some  several  hundred  dollars  worth 
of  equiiHTient  and  hand  tools  that  the  school  could 
use;  and  that  he  intended  to  rehabilitate  the  plane 
and  use  it  for  flight  purposes. 

Q.  Did  Mr.  Finn,  in  the  course  of  that  conver- 
sation or  any  other  conversation  with  you,  mention 
the  purchase  of  any  other  aircraft  by  him  from  the 
Vineland  Elementary  School  District?  [581] 

A.     No,  he  did  not. 

Q.  Did  any  other  person  in  the  course  of  those 
conversations  make  reference  to  any  such  purchase 
of  another  aircraft,  other  than  the  one  displayed  in 
the  picture?  A.     No,  sir,  not  that  I  know  of. 
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Q.  What  else  was  said  in  the  course  of  that  first 
conversation,  Mr.  Bradley? 

A.  Since  Mr.  Finn  wanted  to  get  release  of  the 
restrictions  in  the  use  of  the  plane,  I  felt  that  I 
should  tell  him  that  the  Federal  Security  Agency 
at  that  time  had  a  very  definite  policy,  that  it 
would  not  release  restrictions  on  any  aircraft.  That 
policy  was  dictated 

The  Court:     Is  this  what  you  told  him? 

The  Witness:     Sir? 

The  Court:     Is  that  what  you  told  Mr.  Finn? 

The  Witness:  Yes,  sir.  That  policy  Vv^as  dic- 
tated  

The  Court:  I  suggest  you  preface  all  your  re- 
marks by  saying,  ^'I  told  him." 

The  Witness:  I  told  him  that  the  policy  came 
about  as  a  result  of  an  agreement  between  the 
Department  of  Defense  and  the  State  Department, 
whereby  both  of  those  departments  requested  the 
Federal  Security  Agency  to  enforce  the  scrap  war- 
ranty on  educational  aircraft.  The  Department  of 
Defense  and  the  State  Department  felt  that  they 
did  not  want  those  planes  to  be  flown  and  possibly 
get  into  the  hands  of  a  foreign  [582]  government 
whose  interest  would  l^e  hostile  to  this  country. 

I  also  told  Mr.  Finn  that  we  had  an  agreement 
with  the  Department  of  Defense  at  that  time,  which 
was  concluded  sometime  in  January,  whereby  any 
aircraft,  any  educational  aircraft  which  became 
either  excess  to  a  school's  needs  or  unfit  for  their 
particular  purpose  would  be  referred  to  the  Depart- 
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ment  of  Defense  for  recapture  for  use  in  the  Korean 
War,  and  that  under  those  circumstances  the  Fed- 
eral Security  Agency  had  developed  a  rather  posi- 
tive policy  that  it  would  not  grant  releases  of  re- 
strictions, and  that  I  had  no  authority  whatsoev(>r 
to  change  that  policy. 

Q.  (By  Mr.  Abbott) :  Was  anything  else  said 
in  the  course  of  that  first  meeting  between  your- 
self and  Mr.  Finn,  Mr.  Bradley? 

A.  Mr.  Finn,  during  the  course  of  that  meeting, 
indicated  that  he  would  be  willing  to  pay  the  Fed- 
eral Government  $2,000  or  $3,000  if  he  could  get 
a  bill  of  sale.  I  told  him  that  I  could  not  consider 
the  offer,  that  the  policy  laid  down  by  the  Admin- 
istrator's of&ce  was  hard  and  fast,  and  that  I  had 
no  authority  to  proceed  in  the  matter. 

Q.  Did  that  conclude  the  conversation,  or  was 
something  else  said? 

A.  Well,  during  the  first  meeting  Mr.  Finn  said 
he  would  like  to  see  the  agreement  form  that  the 
school  signed.  I  got  the  file  on  the  Yineland  School 
and  let  him  look  at  [583]  the  Form  65,  which  was 
the  agreement  that  the  school  had  signed. 

Mr.  Abbott:  Mr.  Clerk,  will  you  please  place 
before  the  witness  Plaintiff's  Exhi])it  1. 

Q.  (By  Mr.  Al)bott) :  Have  you  had  an  oppor- 
tunity to  examine  Plaintiff's  Exhibit  1,  Mr.  Brad- 
ley? 

A.  I  examined  this  at  the  time  that  I  had  the 
discussion  with  ]Mr.  Finn. 


688  United  States  of  America  vs. 

(Testimony  of  Edward  G.  Bradley.) 

Q.  Is  Plaintiff's  Exhibit  1  then  the  document 
which  you  showed  to  Mr.  Finn  on  that  occasion? 

A.    Yes,  it  is. 

Q.  Did  you  show  him  that  document  alone,  or 
did  you  show  that  in  comiection  with  other  papers? 

A.  Well,  I  pulled  the  file  on  the  Vineland  School 
District,  and  after  Mr.  Finn  read  this,  then  he 
asked  me  if  he  could  look  at  the  entire  file.  I 
stated  I  had  no  objection  if  he  wanted  to.  And  as 
I  recall  it  there  was  an  empt}'  desk  several  feet 
away  and  I  told  him  he  could  sit  at  the  desk  and 
look  at  the  file  as  long  as  he  wanted  to,  which  he 
did.  And  I  proceeded  to  go  on  with  other  work  that 
I  had  there. 

Q.  Mr.  Bradley,  were  you  in  court  when  the 
defendant  Vineland  showed  the  16  mm.  picture 
sound  film  which  is  defendant  Vineland 's  Ex- 
hibit F? 

A,  Yes,  sir,  I  was  present  when  that  moving 
picture  was  exhibited.  [584] 

Q.  Did  the  aircraft  portrayed  in  that  moving 
picture  appear  to  be  the  aircraft  portrayed  in  the 
still  photos  that  were  displayed  to  you  by  Mr.  Finn 
on  tlie  occasion  of  your  first  meeting? 

A.  No,  sir.  I  would  say  there  wouldn't  be  any 
resemblance  to  them.  [585] 

Q.  Would  you  point  out  the  dissimilarity  ?  What 
differences  were  there  between  the  two? 

A.  The  pictures  showed  to  me  by  Mr.  Finn  por- 
trayed an  aircraft  in  very  bad  condition.  There 
were  no  motors;   the   instrument  panel   had   been 
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scrapped,  as  I  recall  it.   What  was  left  of  the  plane 

w^as  damaged,  and  it  w'as  an  aircraft  in  very  bad 

condition. 

Q.  Did  you  have  a  subsequent  meeting  w^ith  Mr. 
Finn  after  the  meeting  you  last  described? 

A.    Yes. 

Q.  How  long  after  the  first  meeting  did  that  sec- 
ond meeting  occur? 

A.  Well,  I  would  saj^  that  that  probably  took 
place  in  maybe  two  or  three  days.  At  that  time 

Q.  Before  going  ahead  with  a  description  of  the 
meeting,  was  that  meeting  in  the  same  i:)lace — your 
office  in  the  Federal  Security  Agency? 

A.    Yes,  sir. 

Q.     Was  anyone  else  present? 

A.     No,  there  was  not. 

Q.  All  right.  What  was  the  substance  of  the 
conversation,  as  nearly  as  you  can  recall,  on  that 
occasion  ? 

A.  Well,  the  substance  of  that  conversation 
was — in  the  previous  meeting  Mr.  Finn  indicated 
that  he  w^ould  like  to  [586]  have  a  photostatic  copy 
of  the  Form  65,  and  I  told  him  that  was  all  right, 
that  he  could  have  that  if  he  wished,  and  in  the  sub- 
sequent meeting  Mr.  Finn  started  to  discuss  witJi 
me  the  conditions  on  the  Form  65,  and  the  condi- 
tions that  appear  in  the  War  Assets  Regulation  4. 

He  pointed  out  that  there  w^as  a  difference  in  the 
language  between  the  War  Assets  Regulation  4  and 
the  War  Assets  Form  65. 

I  readilv  a  screed  with  Mr.  Finn  that  there  was  a 
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difference  in  the  language,  and  stated  that  the  con- 
ditions appearing  on  the  Form  65  appeared  to  be 
considera])ly  tougher  than  they  were  in  the  War 
Assets  Regulation  4. 

He  asked  me  if  I  knew  why  there  was  a  differ- 
ence. I  told  him,  frankly,  I  did  not  know,  that 
apparently  the  people  who  drew  up  the  Form  65 
decided  to  use  the  language  that  they  did,  and  the 
form  was  drawn  accordingly. 

Q.  Had  you  participated  in  the  preparation  of 
that  form,  sir?  A.     No,  sir. 

Q.  How  long  had  you  been  engaged  in  your  posi- 
tion which  you  held  at  the  time  of  your  conferences 
with  Mr.  Finn? 

A.  I  had  ])een  in  that  position  since  the  early 
part  of  January,  1951. 

Q.  What  else  was  said  on  the  occasion  of  that 
second  meeting?  [587] 

A.  Mr.  Finn  took  the  position  that  the  condi- 
tions stated  in  War  Assets  Regulation  4  w^ere  the 
governing  conditions,  and  I  pointed  out  to  Mr.  Finn 
that  the  school  did  not  sign  War  Assets  Regulation 
No.  4,  but  that  it  had  signed  the  War  Assets  Form 
65,  and,  therefore,  I  felt  that  the  conditions  stated 
in  the  Form  65  were  the  governing  conditions. 

Considerable  conversation  took  place  with  respect 
to  the  difference  in  language,  and  again  Mr.  Finn 
took  the  position  that  he  thought  the  conditions 
outlined  in  Regulation  4  were  governing,  and  I  took 
the  opposite  position.  I  took  the  position  that  the 
conditions  in  Form  65  were  governing. 
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We  discussed  it  at  quite  some  length,  and  Mr. 
Finn  inquired  as  to  what  he  had — that  if  the  con- 
ditions on  the  Form  65  had  to  be  considered,  then 
just  what  title  did  he  have.  And  I  stated  that  I 
did  not  know  exactly  what  title  he  had.  I  told  him 
that  I  wasn't  a  lawyer,  and  so  I  suggested  that  it 
might  be  well  if  we  got  some  of  the  legal  people 
in  on  this,  since  we  were  getting  into  a  discussion 
of  the  legal  points.  And  about  that  time,  I  don't 
know  whether  it  Avas  by  mutual  consent,  or  whether 
I  suggested  it  or  Mr.  Finn,  but  we  arranged  the 
meeting  between  the  legal  representatives  of  the 
Federal  Security  Agency,  and  the  people  over  at 
Civil  Aeronautics  Administration  who  were  inter- 
ested in  the  phase  of  the  registration  of  the  plane. 

Q.  Was  there  then  a  meeting,  in  fact,  held 
pursuant  [588]  to  that  arrangement? 

A.     Yes,  sir. 

Q.  How  long  after  the  second  meeting  Avith  Mr. 
Finn  did  that  meeting  with  the  lawyers  occur? 

A.  I  think  it  was  probably  in  a  day  or  tAvo.  I  am 
not  (fuite  sure  just  hoAv  many  days  inter A-ened,  but 
it  was  very  closely  after  that. 

Q.  What  persons  Avere  present  at  that  third 
meeting,  Mr.  Bradley? 

A.  At  that  meeting  Mr.  Hiller  and  Mr.  DaAdd- 
son  from  the  Office  of  the  General  Counsel  in  Fed- 
eral Security  Agency  Avere  present,  Mr.  Finn,  of 
course,  and  Miss  O'Neil  and  a  Mr.  HoAA^ard.  Miss 
O'Neil,  I  believe,  is  in  charge  of  registration  of 
aircraft  at  CiAdl  Aeronautics  Administration.    Mr. 
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Howard  is  an  attorney  or  was  an  attorney  at  Civil 

Aeronautics  Administration.   And  myself. 

Q.  Now,  do  you  recall  the  conversation  that 
occurred  on  that  occasion? 

A.  I  introduced  the  subject  by  stating  Mr. 
Finn's  purpose,  which  w^as  to  obtain  a  release  of 
restrictions  on  the  aircraft  that  he  had  purchased 
from  the  school  district.  Thereafter  I  took  little 
part  in  that  discussion,  because  most  of  the  con- 
versation was  in  the  nature  of  a  debate  on  the  legal 
aspects  of  title,  just  what  interest  Mr.  Finn  had, 
what  the  interest  of  the  United  States  was,  and, 
as  I  say,  not  being  a  [589]  lawyer,  I  did  not 
actively — I  did  not  participate  in  that  discussion 
to  any  great  extent. 

Q.  Did  you  follow  the  general  tenor  of  that 
discussion,  Mr.  Bradley? 

A.  I  did.  And,  Mr.  Fimi,  as  I  recall  it,  again 
took  the  position  that  the  conditions  stated  in 
Regulation  4  were  the  governing  conditions.  And 
I  can  recall  Mr.  Hiller  and  Mr.  Davidson  of  the 
Federal  Security  Agency  taking  the  opposite  side. 
They  insisted  that  the  scrapping  provisions  in 
Form  65  was  the  governing  factor. 

That  went  on  for  quite  some  time,  and  at  one 
point  the  attorney,  Mr.  Howard,  ventured  a  per- 
sonal opinion,  as  I  recall  it 

Q.     Mr.  Howard  from  what  agency? 

A.  Mr.  Howard  was  from  the  Civil  Aeronautics 
Administration.  He  ventured  a  personal  opinion 
that  under   the   Civil   Aeronautics   Administration 
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rules  and  regulations  that  it  was  quite  possible  that 
Mr.  Finn  had  enough  interest  to  register  the  plane, 
but  that  this  did  not  constitute  proof  of  ownership, 
that  the  matter  of  ownership  was  a  matter  to  be 
decided  in  a  court  of  law;  that  if  there  was  any 
dispute  between  Mr.  Finn  and  the  Government,  or 
anyone  who  purchased  an  educational  aircraft,  that 
the  registration  did  not  confer  absolute  ownership 
on  the  individual. 

Q.  What  was  said  thereafter  by  the  several 
persons  [590]  present? 

A.  Well,  on  that  point,  as  I  recall  it,  the  Fed- 
eral Security  Agency  lawyers  did  not  agree  that 
there  w^as  a  registerable  interest,  and  they  proceeded 
for  some  time,  and,  as  I  say,  I  did  not  participate 
in  that  discussion. 

Q.  Now,  did  the  Federal  Security  Agency 
lawyers  address  their  remarks  to  Mr.  Finn,  or  to 
Mr.  How^ard,  or  to  both  of  them? 

A.  Well,  as  I  recall  it,  they  "were  addressed  to 
both,  to  Mr.  Howard  and  to  Mr.  Finn. 

Q.  AVhat  else  do  you  recall  of  that  conversation, 
Mr.  Bradley?  A.     I  recall  Mr.  Hiller 

Q.  Mr.  Hiller  being  one  of  the  lawyers  at  Fed- 
eral Security  Agency? 

A.  Mr.  Hiller,  being  one  of  the  Federal  Security 
Agency  lawyers,  restated  the  policy  that  I  had  stated 
to  Mr.  Finn  in  previous  meetings,  that,  regardless, 
Tve  had  no  authority  to  go  contrary  to  the  policy 
that  was  established  by  the  Office  of  the  Adminis- 
trator, that  the  Department  of  Defense  and   the 
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State  Department  had  insisted  that  \Ye  insist  upon 
the  scrap  warranty  provisions.  The  Department  of 
Defense  because  they  considered  any  aircraft  to  be 
an  implement  of  war ;  the  State  Department  because 
it  felt  that  the  shipping  of  these  planes  to  foreign 
countries  might  jeopardize  their  [591]  foreign  rela- 
tions at  that  time. 

I  recall  also  that  Mr.  Hiller  of  the  Federal  Se- 
curity Agency  told  Mr.  Fiim.  that  we  had  no  author- 
ity to  release  the  restrictions,  or  give  consent,  that 
the  only  recourse  that  he  had  was  to  apply  to  the 
Office  of  the  Administrator  himself,  or  to  the  Ad- 
ministrator himself,  that  he  would  be  the  only  one 
in  the  Federal  Security  Agency  who  could  2:iTe  him 
any  relief  in  the  matter. 

The  Court:  During  the  course  of  this  convei*sa- 
tion  you  told  Mr.  Finn  you  were  not  a  law^^er.  Did 
he  make  any  statement  as  to  whether  or  not  he 
was  a  lawyer? 

The  Witness:     No,  sir,  he  did  not. 

The  Court :     Did  he  say  he  was  or  was  not  ? 

The  Witness:  I  don't  believe  that  he  made  either 
a  positive  or  a  negative  statement  in  that  respect, 
sir. 

Q.  (By  Mr.  Abbott) :  Are  you  familiar  with 
the  delegations  of  authority  within  the  Federal 
Security  Agency,  as  they  existed  at  the  time  of  your 
conversations  with  Mr.  Finn?  A.     Yes,  sir. 

Q.  In  particular,  are  you  and  were  you  then 
aware  of  the  delegations  of  authority  to  perform 
the  functions  conferred  upon  the  Administrator  of 
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the  Federal  Security  Agency  by  the  Federal  Prop- 
erty and  Administrative  Services  Act  of  1949? 

A.    Yes,  sir.  [592] 

Q.    40  United  States  Code,  Section  484 (k) 

(2)  (a),  which  relates,  in  general,  to  the  power  to 
modify  or  release  restrictions  imposed  in  instru- 
ments by  which  interests  are  conferred  pursuant  to 
the  Surplus  Property  Act  of  1944? 

A.    Yes,  sir. 

Q.  What  persons  within  the  Federal  Security 
Agency  had  been  authorized  to  perform  the  func- 
tions described  in  the  statute  I  have  just  mentioned? 

A.  The  Administrator  of  the  Federal  Security 
Agency  was  authorized,  and  the  Administrator  dele- 
gated that  authority  to  the  Director  of  the  Office 
of  Field  Services,  and  to  the  Chief  of  the  Surplus 
Property  Utilization  Division. 

Q.  Were  any  one  of  those  three  persons  present 
at  any  of  your  meetings  with  Mr.  Finn? 

A.     ¥o,  sir. 

Q.  Has  any  one  of  those  three  persons,  to  your 
knowledge,  taken  any  action  whatsoever  with  re- 
spect to  any  aircraft  in  the  possession  of  the  Yine- 
land  Elementary  School  District  prior  to  your 
meetings  with  Mr.  Finn? 

Well,  let  me  simplify  the  question,  sir.  Has  any 
one  of  those  three  persons  you  have  described  taken 
any  action  to  release  or  modify  restrictions  existing 
with  respect  to  aircraft  in  the  possession  of  the 
Vineland  Elementary  School  District  ? 

A.     No,  sir.  [593] 
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Mr.  Blackman:  Just  a  moment.  To  which  we 
object  as  calling  for  a  conclusion  of  this  witness, 
and  a  matter  not  within  his  own  personal  knowl- 
edge. [594] 

Mr.  Abbott:     It  does,  your  Honor. 

The  Court:     You  so  understand? 

The  Witness :  Would  you  please  repeat  the  ques- 
tion? 

Mr.  Abbott:     Certainly. 

Q.  (By  Mr.  Abbott)  :  To  your  knowledge,  Mr. 
Bradley,  has  any  one  of  the  three  people  you  have 
named  as  having  authoritj^  to  act  under  the  de- 
scriJDcd  statute  taken  any  action  to  modify  or  release 
restrictions  existing  with  respect  to  aircraft  in  the 
possession  of  the  Vineland  Elementary  School  Dis- 
trict ? 

A.  Xot  to  my  knowledge;  through,  possibly,  the 
middle  of  June,  1951. 

Q.     AVliy  do  you  make  that  qualification? 

A.  About  the  middle  of  June,  1951,  I  transferred 
to  another  program.  I  left  the  surplus  property 
program. 

Q.  Do  you  have  any  information  that  would 
indicate  that  after  that  date  siich  action  was  taken 
by  any  one  of  the  three  named  persons  ? 

A.     I  have  no  such  infonnation. 

Q.  To  your  knowledge  has  the  notice  of  the 
General  Services  Administrator  required  by  the 
statute  last  cited  ever  been  given? 

A.  Not  to  my  knowledge,  through,  posibly,  the 
middle  of  June,  1951. 
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Q.  Well,  in  fact,  to  your  knowledge  has  it  oc- 
curred thereafter?  [595] 

A.     It  has  not,  to  my  knowledge. 

Q.  If  such  action  by  any  one  of  the  three 
authorized  persons  you  have  named,  releasing  or 
modifying  restrictions  on  aircraft  in  the  possession 
of  the  Vineland  Elementary  School  District  had 
occurred  during  the  time  when  you  w^ere  operating, 
holding  the  position  of  director  of  the  compliance 
section,  if  such  action  had  occurred  during  that 
period,  would  you  have  known  of  it  ?  A.     Yes. 

Q.  If  a  notice  of  the  General  Services  Adminis- 
trator, as  required  by  the  statute  last  cited,  had  been 
given,  would  you  have  know^n  of  it  ? 

A.    Yes,  sir. 

Q.  Have  you  described  everything  that  occurred 
at  the  third  meeting  attended  by  the  several  lawyers, 
Mr.  Bradley? 

A.     I  believe  that  that  about  sums  it  up. 

Q.  Did  you  have  any  further  meeting  with  Mr. 
Finn? 

A.  About  possibly  two  or  three  days  after  the 
meeting  between  the  representatives  of  the  Fed- 
eral Security  Agency  and  the  Civil  Aeronautics 
Administration  and  Mr.  Finn,  Mr.  Finn  came  into 
the  office  and  he  again  reiterated  his  position  that 
the  conditions  on  the — stated  in  AYar  Assets  Regu- 
lation 4  should  govern,  and  that  he  felt  that  he 
had  sufficient  title  to  warrant  registration  of  the 
plane,  and  that  he  actually  had  complete  title  to  it. 
And  I  did  not  agree  with  [596]  Mr.  Finn.   I  again 
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stated  that  the  school  had  signed  the  Form  65,  and 

that   we   proposed,   in  view   of  the   i^olicy   of  the 

Agency,  that  we  proposed  to  enforce  the  terms  and 

conditions    under   which    the    school    acquired    the 

plane. 

Mr.  Finn  then  said  that  he  was  going  to  submit 
formal  api^lication  to  the  Ci^'il  Aeronautics  Admin- 
istration for  registration.  He  asked  me  what  I 
thought  of  that,  and  what  the  Federal  Security 
As'encv  would  do.  I  told  Mr.  Finn  that  I  had 
no  objection  if  he  submitted  formal  application, 
that  he  was  i)erfectly  free  to  do  anything  he  pleased. 
And  I  told  him  at  that  time  that  I  did  not  know 
exactly  what  action  would  be  taken  by  the  Federal 
Security  Agency;  that  the  matter  was  under  study 
by  the  legal  department  and  that  I  did  not  know 
exactly  what  action  would  be  taken. 

I  did  tell  him  that  we,  in  view  of  the  policy,  that 
we  would  have  to  enforce  the  terms  of  the  Form 
65,  Init  that  what  specific  action  would  be  taken, 
I  did  not  know. 

Q.  Was  anything  else  said  in  the  course  of  that 
fourth  meeting,  Mr.  Bradley  ? 

A.  I  can't  recall  anything  else.  My  recollection 
is  that  it  was  fairly  brief. 

Q.  Have  you  had  any  conversations  with  Mr. 
Film,  with  either  Mr.  Finn,  at  any  other  time  that 
you  have  not  described  in  your  testimony  today? 

A.     Xot  that  I  can  recall,  sir.  [597] 
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Q.  Have  you  corresponded  with  either  of  those 
gentlemen  on  any  occasion?  A.     No,  sir. 

Q.  Calling  your  attention  to  the  meeting  with 
the  several  lawyers,  which  I  believe  is  the  third 
meeting  you  had  with  Mr.  Finn,  did  any  represent- 
ative of  the  Federal  Security  Agency  on  that 
occasion  state,  as  Mr.  Finn  has  testified,  that  they 
Avere  not  al3le  to  determine  why  the  provisions  of 
War  Assets  Form  65  did  not  coincide  with  War 
Assets  Regulation  4? 

A.     Would  you  state  that  again,  please? 

Q.  Yes.  Did  any  of  the  people  representing  the 
Federal  Security  Agency  say  to  Mr.  Finn,  in  the 
course  of  the  meeting  which  the  lawyers  attended, 
that  they  were  unable  to  determine  w^hy  the  Form 
65  agreement  did  not  coincide  with  the  Regula- 
tion 4  ?  A.     No,  no  one  said  that. 

Q.  Did  anyone  present  at  that  meeting  with  the 
lawyers,  which  we  have  identified  as  the  third  meet- 
ing, state  that  if  Mr.  Finn  were  to  apply  to  the 
Civil  Aeronautics  Administration  for  a  certificate 
of  registration  that  such  action  would  be  acceptable 
to  the  representatives  of  the  Federal  Security 
Agency?  A.     No,  sir. 

Q.  Was  there,  in  the  course  of  any  of  your 
meetings  with  [598]  Mr.  Finn,  any  discussion  what- 
soever of  a  policy  letter  from  the  Federal  Security 
Agency  to  the  Civil  Aeronautics  Administration 
which  provided,  by  Mr.  Finn's  testimony,  in  sub- 
stance that  the   Civil   Aeronautics   Administration 
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would   not  register   aircraft  in   the   possession   of 

schools  ? 

A.  I  know  of  no  discussion  that  was  had  on  that 
policy  letter. 

Q.  Was  there,  to  your  knowledge,  at  the  time  of 
your  several  meetings  with  Mr.  Finn  any  such 
letter  in  existence? 

A.     I  did  not  know  of  any  if  there  was. 

Q.  In  the  course  of  any  of  your  meetings  with 
Mr.  Finn  was  there  any  reference  to  a  sales  receipt 
document  ? 

Mr.  Abbott:  In  this  connection,  I  will  request 
that  the  clerk  put  International's  Exhibit  A  before 
the  witness. 

Q.  (By  Mr.  Abbott)  :  Have  you  had  a  chance 
to  review  International's  Exhibit  A? 

A.     The  sales  receipt,  is  that  correct? 

Q.  Oh,  there  are  several  documents  which  are 
collectively  marked  as  International's  Exhibit  A. 
If  you  will  look  at  the  particular  short  document 
entitled  ''Sales  Receipt,"  please.  A.     Yes,  sir. 

Q.  Was  that  document  before  you  and  discussed 
in  the  course  of  your  meetings  with  Mr.  Finn  ? 

A.     No,  sir,  it  was  not. 

Q.  Was  it  in  the  file  of  the  Vineland  Elementary 
School  [599]  District? 

A.  It  very  possibly  was.  I  did  not  closely  exam- 
ine the  Vineland  School  file.  In  our  discussions 
with  Mr.  Finn  the  point  at  issue  was  the  Form  65. 
And  I  cannot  state  whether  this  sales  document  was 
in  the  Vineland  School  file. 
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Q.  In  the  course  of  the  third  meeting,  at  which 
the  lawyers  were  present,  did  Mr.  Heller  and  Mr. 
Davidson,  or  either  of  them  as  Mr.  Finn  testified, 
state  that  the  sales  receipt  form,  International's 
Exhibit  A,  had  all  of  the  fundamental  requirements 
of  a  bill  of  sale  ^. 

A.     I  cannot  recall  such  a  statement  being  made. 

Q.  Was  there  any  discussion  of  that  document, 
International's  Exhibit  A,  whatsoever? 

A.  Not  to  my  knowledge.  The  sales  receipt  was 
not  discussed. 

Q.  In  the  course  of  any  of  your  meetings  with 
Mr.  Finn,  did  he  ever  identify  the  aircraft  under 
discussion  by  serial  number? 

A.     No,  sir,  he  did  not. 

Q.  Did  he  ever  say  anything  to  identify  the  air- 
craft more  particularly  than  in  the  manner  you 
have  already  described?  A.     No,  sir,  he  didn't. 

Q.  In  the  course  of  your  last  meeting  with  Mr. 
Finn,  did  you  furnish  to  him  any  additional  forms 
or  papers  which  [600]  you  had  not  previously  de- 
livered to  him?  A.     No,  sir. 

Mr.  Abbott:  Mr.  Clerk,  will  you  place  Finn's 
Exhibit  B  before  the  witness,  please? 

Q.  (By  Mr.  Abbott) :  Have  you  examined 
Finn's  Exhibit  B,   sir?  A.     Yes,   sir. 

Q.  Was  that  document  discussed  in  the  course 
of  your  last  meeting  vdth  Mr.  Finn? 

A.     No,  sir,  it  was  not. 

Q.  Was  it  discussed  in  the  course  of  any  meet- 
ing with  Mr.  Finn? 
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A.  I  cannot  recall  that  we  had  any  discussion 
on  a  Form  35. 

Q.  By  "Form  35"  do  you  mean  Finn's  Ex- 
hibit B  ?  A.     I  mean  this  exhibit. 

Q.  Did  you,  in  the  course  of  that  last  meeting 
with  Mr.  Finn,  state  to  him,  as  he  has  testified,  that 
some  of  the  provisions  in  the  Form  65  agreement 
appeared  there  through  administrative  error? 

A.     No,  sir,  I  did  not  say  that. 

Q.  Did  you  make  any  statement  in  substance 
or  effect  that  administrative  error  had  caused  the 
Form  65  to  be  prepared  in  its  existing  form? 

A.     No,  sir.  [601] 

Q.  Was  such  a  statement  made  by  you  in  the 
course  of  any  of  your  other  meetings  with  Mr. 
Finn?  A.     No,  sir. 

Q.  Was  the  possibility  of  an  administrative 
error  with  respect  to  the  preparation  of  Form  65 
ever  discussed  in  any  of  those  meetings  ? 

A.     No,  sir. 

Q.  Did  you  state  to  Mr.  Finn,  in  the  course  of 
any  of  those  meetings,  as  he  has  testified,  that  he 
could  rehabilitate  and  put  into  flight  service  the 
airplane  depicted  in  the  photogTaphs  which  he 
showed  to  you  ?  A.     I  think  not. 

Q.  Did  you  ever  state  to  Mr.  Finn,  as  he  has 
testified,  that  an  aircraft  transferred  under  War 
Assets  Administration  Form  65,  Plaintiff's  Exhibit 
1,  could  be  scrapped  within  the  meaning  of  Regula- 
tion 4  at  the  time  it  was  actuallv  sold  bv  the  Gov- 


George  C.  Finn,  et  al.,  etc.  703 

(Testimony  of  Edward  G.  Bradley.) 

ernment,    and   still   within   the   meaning   of   those 

regulations  be  rehabilitated  for  flight? 

A.     I  did  not. 

Q.  In  the  course  of  your  last  meeting  with  Mr» 
Finn,  did  he  tell  you  that  the  Civil  Aeronautics 
Administration  w^ould  register  the  airplane  because 
they  had  agreed  there  was  no  condition  subsequent, 
and  that  title  had  passed  and  would  not  revert,  as 
he  has  testified?  A.     No,  sir.  [602] 

Q.  Was  anything  in  substance  or  effect  amount- 
ing to  that,  in  thought,  said? 

A.  No,  sir.  At  the  last  meeting  of  Mr.  Finn,  he 
said  he  was  going  to  submit  formal  ai3plication  to 
C.A.A. — to  the  Civil  Aeronautics  Administration. 

Q.     What  did  you  say  to  that? 

A.  I  said  that  he  had  a  perfect  right  to  do  so 
if  he  wished. 

Mr.  Abbott:     No  further  questions,  your  Honor. 

Cross-Examination 
By  Mr.  Blackman: 

Q.  Mr.  Bradley,  did  Mr.  Finn  say  how  he  found 
his  way  into  your  office? 

A.  He  said  he  had  been  referred  to  my  office  ])y 
the  people  at  the  Civil  Aeronautics  Administration. 

Q.     Do  you  know  any  of  those  people  over  there  ? 

A.  Prior  to  the — Mr.  Finn  coming  in,  I  don't 
believe  I  did.  I  had  had  very  little  contact  with  him. 

Q.  So,  did  your  official  duty  require  you  to  do 
anything  with  respect  to  surplus  aircraft? 
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A.     At  that  time,  yes, 

Q.     Well,  in  what  connection? 

A.  Well,  from  time  to  time  representatives  of 
airlines  or  aircraft  buyers  would  come  in  and  ask 
if  the  Federal  [603]  Security  Agency  would  release 
restrictions  on  educational  aircraft,  and  I  told  them 
no.  I  stated  the  policy  to  them  the  same  as  I  had 
stated  it  to  Mr.  Finn.  And  in  each  instance  that 
I  know  of,  there  was  no  subsequent  action  on  their 
part. 

Q.  Do  you  mean,  sir,  when  an  inquiry  came  into 
the  Federal  Security  Agency  as  to  whether  or  not 
that  agency  would  release  any  claimed  restrictions 
on  the  resale  of  aircraft,  that  the  inquiry  was  di- 
rected to  you?  A.     Substantially  so,  yes. 

Q.  And  to  your  knowledge  that  is  how  the  Finns 
found  their  way  into  your  office,  is  that  right? 

A.     That  is 

Q.     Now — oh,  pardon  me. 

The  Witness:    Would  you  state  that  again? 

Q.  (By  Mr.  Blackman)  :  To  your  knowledge, 
that  is  how  the  Finns  found  their  way  into  your 
office?  In  other  words,  the}^  had  a  similar  problem 
which  they  wanted  to  discuss  with  you? 

A.     That  is  correct. 

Q.  And  the  very  first  time  that  you  discussed 
the  matter  with  Mr.  Finn  he  told  you  that  he  had 
purchased  an  aircraft  from  the  Vineland  School 
District  i  A.     Yes. 

Q.     And  that  he  wanted  to  fly  it?  [604] 

A.    Yes,  sir. 
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Q.  Who  brought  iij)  the  question  of  restrictions, 
you  or  him? 

A.  Mr.  Finn  stated  that  the  C.A.A.  said  he  would 
have  to  have  a  bill  of  sale  from  the  Federal  Se- 
curity Agency,  which  would  release  the  restrictions 
contained  in  the  agreement  the  school  signed  when 
it  acquired  the  aircraft,  and  that  without  that  they 
would  not  register  the  plane. 

Q.  Were  you  aware  of  a  Form  65  agreement  that 
had  been  executed  by  the  School  District  in  con- 
nection with  the  airplane  in  suit? 

Mr.  Abbott:  We  object  to  the  form  of  that  ques- 
tion. The  Form  65  agreement  is  not  an  instrument 
which  relates  to  any  particular  property.  It  is  all 
encompassing  in  its  terms. 

Mr.  Blackman:  If  it  includes  the  particular 
property  I  think  the  question  is  proper. 

Mr.  Abbott:  The  particular  property  had  never 
been  selected  or  delivered  at  the  time  of  the  execu- 
tion of  the  Form  65  agTeement,  your  Honor. 

Mr.  Blackman:  I  don't  understand  the  basis  of 
the  objection.  The  Form  65  agreement,  it  is  claimed 
now,  relates  to  the  particular  property  in  suit. 
That  is  the  only  purpose  of  my  question,  was  he 
aware  of  that  agreement  at  the  time  the  Finns  first 
spoke  to  him. 

The  Court:    Aware  of  the  existence  of  it?  [605] 

Mr.  Blackman:     Yes. 

The  Court :     Overruled.  You  may  answer. 

The  Witness:    Yes. 

Q.     (By   Mr.   Blackman) :     When   did  you  first 
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become  aware  of  the  existence  of  that  agreement 

as  it  related  to  this  airplane? 

Mr.  Abbott:  Same  objection.  Assumes  a  state 
of  the  record  which  is  not  correct. 

The  Court:  It  is  certainly  not  in  variance  with 
the  Govermnent's  contention,  is  it?  The  Govern- 
ment contends  the  Form  65  does  control  the  disposi- 
tion of  this  particular  plane  in  suit. 

Mr.  Abbott:  Yes,  your  Honor.  But  the  question 
suggests  the  Form  65  is  a  form  which  existed 

The  Court:     Overruled. 

The  Witness:  I  was  aware  of  the  Form  65  as 
soon  as  I  pulled  the  tile,  the  Vineland  School  file. 

Q.  (By  Mr.  Blackman) :  Very  well.  Now,  at 
the  first  meeting  with  the  Finns  you  did  pull  the 
file,  the  Vineland  School  District  file  ? 

A.     Yes,  sir. 

Q.     xVnd  did  you  look  at  it? 

A.     I  looked  at  the  Form  65. 

Q.  My  question  is,  did  you  look  at  the  file  with 
reference  to  the  contents  of  the  file?  [606] 

A.  Well,  I  probably  did  thumb  through  some 
papers. 

Q.  Then  I  assume,  Mr.  Bradley,  that  in  looking 
at  the  file  you  were  aware  that  the  Vineland  School 
District  had  purchased  two  C-46  aircraft,  were  you 
not? 

Mr.  Abbott:  I  object  to  the  form  of  the  ques- 
tion. It  assumes  facts  in  the  issue  of  purchase.  I 
have  no  objection  if  the  term  used  were  ''acquired 
possession  of  the  aircraft. ' ' 
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The  Court:     Sustained. 

Q.  (By  Mr.  Blackman)  :  You  were  aware  of  the 
fact  that  the  Government  had  disposed  of  two  C-46 
aircraft  to  the  Vineland  School  District  at  that 
time? 

A.  I  did  not  check  the  Vineland  file  other  than 
pull  the  Form  65.  That  was  the  point  on  which 
Mr.  Finn  seemed  most  anxious  to  talk.  That  is,  the 
form  the  school  had  signed,  the  Form  65. 

Q.  Well,  Mr.  Bradley,  is  it  your  testimony  that 
at  no  time  that  Mr.  George  Finn  had  had  these  con- 
versations with  you  were  you  aware  that  the  Vine- 
land  School  District  had  obtained  C-46  aircraft 
from  the  Government? 

A.     I  was  not  aware  of  that. 

Q.    You  were  not  aware  of  that? 

A.     No,  sir. 

Q.     Are  you  aware  of  it  today? 

A.     Yes,  sir,  I  am. 

Q.     When  did  you  first  become  aware  of  it?  [607] 

A.     About  a  week  or  so  ago,  I  believe. 

Q.  In  your  discussions  with  other  members  of 
your  agency  at  the  time  these  conversations  took 
place,  w^asn't  there  any  discussion  of  another  C-46? 

A.     No,  sir. 

Q.  You  state  that  Mr.  George  Finn  showed  you 
some  photographs?  A.     Yes,  sir. 

Q.  Did  he,  in  so  many  words,  tell  you  those 
photographs  related  to  the  airplane  that  he  was 
seeking  to  have  registered? 

A.     That  is  right.    He  said  he  proposed  to  re- 
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habilitate    that    and    start    in    an    airline,    and    he 

wanted  to  register  the  plane. 

Q.  The  language  then  was  he  proposed  to  re- 
habilitate the  C-46  depicted  in  those  photographs, 
register  it  and  start  an  airline?  A.     Yes,  sir. 

Q.  To  your  knowledge,  did  he  ever  register  that 
C-46  aircraft? 

A.  I  found  out  subsequently  that  the  Civil  Aero- 
nautics Administration  did  register  an  aircraft. 

Q.  So  that  there  was  nothing  in  that  statement 
of  facts  that  Mr.  Finn  made  to  you  that  in  any  way 
you  have  since  found  out  was  untrue,  was 
there?  [608] 

Mr.  Abl)ott:  May  we  have  a  clarification? 
What  statement  of  facts  ? 

Mr.  Blackman:  Well,  the  statement — may  I  an- 
swer counsel? 

The  Court:     Yes. 

Mr.  Blackman:  The  statement  of  facts  that  Mr. 
George  Finn  told  the  \vitness  that  he  intended  to 
register  the  second  C-46  and  rehalulitate  the  same. 
Now,  I  have  asked  the  witness  whether  he  found 
out  whether  the  second  C-46  was  registered.  I  will 
offer  a  stipulation  that  the  second  C-46  in  truth 
and  in  fact  has  been  registered  in  the  Finns'  name. 

Mr.  Abbott:  I  object  to  the  second  C-46.  The 
whole  tenor  of  conversation  is  that  there  is  but  one 
airplane  mider  discussion. 

Mr.  Blackman:  If  your  Honor  please,  if  the 
witness  misunderstood  what  Mr.  George  Finn  stated, 
I  believe  I  have  a  right  to  attempt  to  show  that. 
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The  question  here  is  whether  or  not  the  witness 
has  since  discovered  anything-  false  about  the  state- 
ment Mr.  George  Fimi  made  that  he  intended  to 
register  the  second  C-46.   I  offer  the  stipulation 

The  Court:  Why  do  you  call  it  the  ''second 
C-46"? 

Mr.  Blackman :  Because  it  is  not  the  one  in  suit. 
I  will  call  it  the  hulk. 

The  Court:  Call  it  ''an  airplane  other  than  the 
airplane  in  suit."  [609] 

Mr.  Blackman:  Yes,  sir,  an  airplane  other  than 
the  airplane  in  suit. 

The  Court:     You  may  ask  him. 

Mr.  Blackman:  I  will  offer  a  stipulation,  first 
of  all,  that  the  C-46,  other  than  the  aircraft  in  suit, 
has  in  truth  and  in  fact  been  registered  by  the  Civil 
Aeronautics  Administration  to  the  Finns. 

Is  that  stipulation  acceptable? 

Mr.  Abbott :  It  is  acceptable  if  the  date  of  regis- 
tration is  fixed,  w^hich  is  a  date  sometime  prior  to 
the  registration  of  the  aircraft  in  suit.  Otherwise, 
it  is  incomplete. 

Mr.  Blackman:     Whatever  the  date  is. 

The  Court:  May  it  be  stipulated  that  some  time 
before  the  registration  of  the  airplane  in  suit  the 
defendants  Finn  had  registered  with  the  Civil  Aero- 
nautics authorities  the  airplane  referred  to  here 
as  the  hulk? 

Mr.  Blackman :    Yes,  your  Honor. 

Mr.  Abbott:  In  their  own  names,  your  Honor, 
it  is  so  stipulated. 
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The  Court:    Very  well. 

Mr.  Blackman:  As  far  as  the  records  are  con- 
cerned, I  offer  the  further  stipulation  that  it  still 
remains  registered  to  them. 

Mr.  Abbott:  So  stipulated.  And.  may  it  please 
the  court,  I  will  request  the  defendants  Finn  supply 
the  [610]  registration  certificate  and  the  Govern- 
ment will  stipulate  to  it. 

Mr.  Charles  C.  Finn:     We  will  be  glad  to  do  that. 

The  Court :     Do  you  have  it  ? 

Mr.  Charles  C.  Finn:  I  think  it  may  be  in  evi- 
dence. 

Mr.  George  C.  Finn:     I  have  it.  your  Honor. 

The  Court :  Is  it  among  the  exhibits  marked  for 
identification  ? 

Mr.  George  C.  Finn:  Xo,  your  Honor.  It  is  in 
another  file.   I  have  the  original  of  that. 

The  Court:  Well,  it  isn't  going  to  do  any  <i-ood 
to  produce  these  things  after  the  trial. 

Mr.  George  C.  Finn:  Your  Honor,  I  am  not 
producing  this  for  my  benefit. 

The  Court:     Very  well. 

Q.  (By  Mr.  Blackman) :  Xow,  my  question, 
Mr.  Bradley,  is  this:  Have  you  since  that  conver- 
sation found  out  anything  imtrue  about  Mr.  George 
Finn's  statement,  as  he  made  it  to  you,  conceraing 
the  airplane  depicted  in  those  photogTaphs? 

The  Witness :    Would  you  please  repeat  that  ? 

Mr.  Blackman:  Mr.  Reporter,  would  you  please 
read  the  question  ? 

(The  question  was  read.) 
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The  Witness:     No. 

The  Court:  By  "those  photographs,"  I  take  it 
you  mean  the  photographs  which  the  defendant 
Finn  showed  the  witness  [611]  in  Washington  on 
the  occasion  the  witness  testified  to. 

Mr.  Blackman:    Yes. 

The  Court:  Photographs  which  have  not  been 
produced  here. 

Mr.  Blackman:     Yes. 

The  Court:     Do  you  so  understand  the  question? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Blackman) :  Now,  you  stated  that 
you  were  not  aware,  Mr.  Bradley,  of  the  C-46  not 
in  suit  having  been  purchased  by  Vineland  at  the 
time  of  that  conversation  in  Washington,  but  you 
are  aware  of  that  fact  today. 

Now,  would  an  examination  of  the  Vineland 
file,  which  you  pulled  for  Mr.  Finn  at  the  time  he 
was  in  your  office  in  Washington,  D.  C,  have  dis- 
closed the  fact  there  were  two  C-46  aircraft  ob- 
tained by  the  School  District,  had  you  looked  in 
that  file  and  examined  those  documents  ? 

A.     I  believe  it  would,  yes. 

Q.     But  you  never  did  that,  is  that  right  ? 

A.     No,  sir. 

Q.  Yet,  as  I  understand  you,  Mr.  Bradley,  Mr. 
Finn  was  quite  anxious  about  obtaining  some  sort 
of  a  sales  document  that  he  could  present  to  the 
Civil  Aeronautics  Administration,  was  he  not? 

A.     I  believe  he  was. 

Q.     And  one  reason  he  expressed  to  you  was  that 
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he  wanted  to  look  in  the  file  to  see  whether  or  not 

such  a  sales  [612]  document  existed  there,  did  he 

not? 

A.  I  can't  recall  that  specifically.  Mr.  Finn 
asked  me  if  he  could  look  at  the  entire  school  file. 
I  told  him  yes.  He  didn't  make  any  specific  refer- 
ence to  any  particular  documents.  So  I  made  the 
file  available  to  him  at  a  nearby  desk,  and  he  sat 
down  for  probably  an  hour.  He  may  have  looked  at 
the  documents,  and  so  forth.  I  didn't  stand  by 
Mr.  Finn  while  he  Avas  looking  in  the  file. 

Q.  Did  you  ever  look  into  the  file  at  any  time 
when  he  was  not  immediately  present? 

A.     I  can't  recall  that  I  did. 

Q.  Did  he  ever  tell  you,  "Here,  I  have  found  a 
sales  document,"  or  anything  to  that  effect? 

A.     He  may  have.    It  is  quite  possible. 

Mr.  Blackman:  Mr.  Clerk,  will  you  lay  before 
the  witness  International's  Exhibit  A?  Perhaps  the 
witness  has  that  exhibit,  which  consists  of  a  sheaf 
of  photostatic  copies  from  the  Civil  Aeronautics 
Administration. 

Q.  (By  Mr.  Blackman) :  Directing  your  atten- 
tion to  the  first  photostatic  copy  that  appears 
therein,  do  you  see  a  sales  receipt? 

A.    Yes,  sir. 

Q.  Isn't  that  the  sales  receipt  that  Mr.  Finn 
stated  that  he  needed  for  the  purpose  of  registering 
the  airplane? 

Mr.  Abbott:     Objection.   It  assumes  a  fact  not  in 
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evidence.   [613]  The  witness  has  testified  directly 

to  the  contrary. 

The  Court:     Sustained. 

Q.  (By  Mr.  Blackman)  :  Have  you  ever  seen 
that  sales  receipt  before? 

A.     I  don't  believe  so. 

Q.  You  don't  believe  so.  Did  Mr.  Finn  tell  you, 
after  he  had  looked  through  the  file,  that  he  had 
found  any  paper  that  would  be  useful  to  him  in 
registering"  the  airplane? 

A.  Well,  I  don't  know  whether  he  used  that 
expression.  He  did  say  that  he  w^anted  a  copy  of 
the  Form  65.  And  I  can't  recall  that  there  was  any 
discussion  about  any  other  particular  papers.  I  had 
the  file  and  he  could  have  made  copies  if  he  so 
desired. 

Q.  Mr.  Bradley,  you  had  been  familiar  with 
the  surj^lus  property  transactions  before  Mr.  George 
Finn  came  into  your  office,  had  you  not? 

A.     Would  you  please  repeat  that? 

Q.  You  had  been  familiar  with  the  surplus 
property  transactions  before  the  meeting  with  Mr. 
George  Finn,  had  you  not? 

A.  By  "surplus  property,"  could  you  mean  air- 
craft? 

Q.    Yes. 

A.  I  started  to  work  on  aircraft  in  January 
of  1951.  I  then  became  conscious  of  the  aircraft 
disposal  program  as  it  was  conducted  by  the  War 
Assets  Administration.  [614] 
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Q.  Is  it  not  a  fact  that  in  these  files  which  the 
Government  maintains  concerning  the  disposal  of 
any  particular  piece  of  property,  they  attempt  to 
keep  a  copy  of  whatever  documents  have  been  de- 
livered to  whoever  has  purchased  that  property? 

A.     That  is  right. 

Q.  So  that  if  the  Government  delivered  a  sales 
receipt  such  as  the  one  you  are  now  looking  at, 
attached  to  International's  Exhibit  A,  wouldn't  you 
normally  expect,  in  the  ordinary  course  of  business, 
to  find  a  copy  or  a  duplicate  original  of  that  sales 
receipt  in  the  file  in  Washington? 

A.     That  is  right. 

Q.  So  that  if  Mr.  Finn  had  told  you  he  had 
found  such  a  sales  receipt  in  there  and  he  needed 
it  for  the  purpose  of  registration,  that  would  not 
be  outside  the  ordinary  course  of  business  as  far 
as  you  know? 

Mr.  Abbott:  I  object,  your  Honor.  That  again 
assumes  an  erroneous  state  of  the  record.  This  wit- 
ness testified  Mr.  Finn  made  no 

Mr.  Blackman:  I  stated,  "If  Mr.  Finn  had 
stated  to  you "  and  the  testimony 

The  Court:  That  is  purely  hypothetical,  isn't 
it  ?    Sustained. 

Q.  (By  Mr.  Blackman) :  Now,  if  Mr.  Finn 
wanted  a  copy  of  any  document  in  that  file,  Mr. 
Bradley,  how  would  he  obtain  [615]  it? 

A.     Well,  he  would  ask  me  for  it,  probably. 

Q.     Sir?  A.     I  say  he  would  ask  me  for  it. 
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Q.  And  if  he  had  asked  you  for  it  would  you 
supply  it  to  him? 

A.     I  very  probably  would  have. 

Q.  And  if  he  asked  you  for  a  copy  of  the  sales 
receipt,  would  you  have  supplied  that  to  him? 

Mr.  Abbott:  Objection.  That  again  assumes  an 
erroneous  state  of  the  record.  There  was  no  such 
discussion  in  this  witness'  testimony. 

The  Court:  The  question  does  not  assume  it, 
does  it? 

If  he  asked  you  for  a  copy  of  anything  that 
appeared  in  the  file,  would  you  have  furnished  it  to 
him  ? 

The  Witness:     I  believe  I  would,  sir. 

The  Court:     Does  that  cover  it? 

Mr.  Blackman:    Yes. 

Q.  (By  Mr.  Blackman) :  And  you  would  have 
done  that,  Mr.  Bradley,  even  knowing  that  he  in- 
tended to  use  such  a  document  to  go  over  to  the 
Civil  Aeronautics  Administration  and  get  a  regis- 
tration certificate  on  the  airplane? 

Mr.  Abbott:     Objection. 

The  Witness:     I  did  not  know  that. 

The  Court:  If  he  said,  "I  want  to  take  these 
documents  [616]  over  to  the  Civil  Aeronautics  Ad- 
ministration," you  would  still  have  given  them  to 
him,  wouldn't  you? 

The  Witness:     I  don't  believe  I  would. 

The  Court :    You  wouldn't  have  given  him  copies  ? 

The  Witness:     I  don't  believe  I  would  have,  sir. 

Q.     (By   Mr.   Blackman) :     But   your  testimony 
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was  that  you  did  know^  that  he  intended  to  go  over 

to  the  Civil  Aeronautics  Administration  and  get  a 

registration. 

Mr.  Abbott:  Objection,  your  Honor.  That  was 
not  the  witness'  testimony  as  to  the  first  or  second 
meeting. 

The  Court:  Sustained  in  that  form.  You  may 
ask  him  if  it  was  a  fact. 

Q.  (By  Mr.  Blackman) :  Isn't  it  a  fact,  Mr. 
Bradley,  that  Mr.  Finn  at  all  times  told  you  that 
he  wanted  to  apply  for  a  registration  on  the  air- 
plane in  suit? 

A.     At  the  first  meeting  he  did,  yes. 

Q.     So  from  then 

The  Court:     The  airplane  in  suit? 

Mr.  Blackman:     In  suit. 

The  Witness:  The  airplane  of  which  he  showed 
me  pictures. 

Q.  (By  Mr.  Blackman) :  So  that  from  and 
after 


The  Witness:  I  did  not  know  there  were  two 
airplanes  at  the  time  I  talked  to  Mr.  Finn. 

Q.  (By  Mr.  Blackman) :  From  and  after  that 
time  you  knew  that  he  wanted  to  get  a  registration 
certificate?  [617]  A.     Yes,  sir. 

Q.  Now,  you  mentioned  something  about  this 
agreement  between  the  Defense  Department  and 
the  Federal  Security  Agency  regarding  the  enforce- 
ment of  the  scrap  warranty  clauses.  A.     Yes. 

Q.  Was  that  ever  reduced  to  a  written  document 
that  you  know  of? 
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A.  I  believe  it  was,  sir.  I  believe  there  is  a 
policy  letter  which  quotes  an  agreement  between 
the  Department  of  Defense  and  the  then  War 
Assets  Administration  which  indicates  that  the 
Department  of  Defense,  since  aircraft  are  con- 
sidered to  be  implements  of  war,  that  they  should 
not,  educational  aircraft  should  not  Idc  used  for 
flight  purposes  by  commercial  users.  I  think  I  bet- 
ter state  that. 

Q.  Do  you  have  that  agreement  which  you  say 
was  entered  into  between  the  two  agencies'? 

A.  I  am  sure  there  must  be  something  in  the 
file. 

Q.  Or,  the  Federal  Security  Agency  and  the 
Defense  Department? 

A.  I  am  sure  there  must  be  something  in  the 
file. 

Mr.  Blackman:  Will  you  produce  it  when  you 
have  it? 

Mr.  Abbott:  We  have  several  policy  letters,  and 
we  are  thumbing  through  them  now  to  find  the  ap- 
propriate one. 

Q.  (By  Mr.  Blackman)  :  You  stated  that  the 
primary  purpose  of  that  agreement,  as  far  as  known, 
was  to  see  that  these  [618]  aircraft  did  not  fall  into 
the  hands  of  foreigTi  governments,  isn't  that  true? 

A.    Yes. 

The  Court:    Your  answer? 

The  Witness:    Yes,  sir. 

Q.  (By  Mr.  Blackman) :  And  do  you  have  any 
personal  knowledge  as  to  whether  or  not  there  were 
only  certain  limited  types   of  aircraft  that  were 
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involved?    Namely  the   aircraft  that  are   directly 

used  in  combat? 

A.  Well,  it  was  not  limited  to  just  combat  tyjDe 
aircraft.  All  aircraft.  Well,  I  wouldn't  say  all 
aircraft,  but  C-46s  and  C-47s,  any  large  passenger- 
type  aircraft,  or  any  combat-type  aircraft  were 
the  type  that  the  Department  of  Defense  was  inter- 
ested in  not  having  flown. 

Q.  Is  it  not  a  fact  that  the  Defense  Department, 
at  the  time  in  question,  had  hundreds  of  C-46  air- 
craft sitting  on  fields  that  were  in  mothballs? 

A.     I  did  not  know  that,  sir. 

Q.    You  didn't  know  that?  A.     No,  sir. 

Q.  Is  it  not  a  fact  that  there  have  been  no  C-46 
aircraft  manufactured  since  the  end  of  World  War 
II  ?  A.     I  did  not  know  that,  sir. 

Q.  Well,  you  are  certainly  aware  that  no  C-46 
aircraft  are  being  manufactured  today?  [619] 

A.  I  cannot  say  for  certain.  I  am  not  an  aviation 
enthusiast. 

Mr.  Blackman:  I  will  offer  a  stipulation  that 
there  have  been  no  C-46  manufactured  since  the 
end  of  World  War  II. 

Mr.  Abbott:  Your  Honor,  I  don't  know  the 
date  that  manufacture  ceased. 

The  Court:  Will  you  accept  counsel's  statement 
for  it? 

Mr.  Abbott:  If  he  will  make  it  by  January  1, 
1947.  I  feel  confident  ])y  that  date  the  manufacture 
had  ceased. 

Mr.  Blackman:    We  will  make  it  that  date,  with 


George  C.  Finn,  et  al.,  etc.  7 19 

(Testimony  of  Edward  G.  Bradley.) 

leave  to  bring  in  an  earlier  date  if  we  are  able  to 

produce  it. 

The  Court :  Very  well.  For  the  present  purpose 
the  stipulation  is  that  not  since  January  1,  1947, 
have  there  been  any  Model  C-47s 

Mr.  Abbott:     C-46s,  I  believe. 

The  Court:    C-46  airplanes  manufactured. 

Mr.  George  C.  Finn:  Your  Honor,  may  I  offer 
the  additional  information  that  the  company  is  out 
of  business.  The  Air  Force  called  them  obsolete 
and  cannot  be  used  as  tactical  aircraft;  can't  obtain 
parts 

The  Court:  You  are  offering  that  further  stipu- 
lation? 

Mr.  George  C.  Finn:  I  will  offer  it  in  the  inter- 
est of  justice  in  the  courtroom  to  co-defendants. 

Mr.  Abbott:  We  do  not  so  stipulate  and  object 
to  the  form  in  which  the  statement  was  made,  as 
of  January  or  April  [620]  1951,  that  was  not  the 
fact,  and  we  do  not  so  stipulate. 

The  Court:  Very  well.  The  stipulation  is  re- 
fused. 

Mr.  George  C.  Finn:  If  the  plaintiff  has  any 
information  contrary  to  that,  I  will  be  glad 

The  Court:     The  stipulation  is  refused. 

Q.  (By  Mr.  Blackman)  :  Mr.  Bradley,  at  the 
time  Mr.  Finn  came  in  to  speak  to  you  in  Wash- 
ington, were  you  aware  of  any  contract  between 
the  Vineland  School  District  and  the  Finns  relating 
to  any  airplane? 
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A.  Mr.  Finn  stated  that  he  had  a  bill  of  sale 
from  the  Vineland  School  District. 

Q.     Did  he  show  it  to  you? 

A.     I  believe  he  did. 

Q.  Will  you  look  at  International's  Exhibit  A, 
please?  Turn  to  the  last  page  on  that  and  see  if 
you  can  identify  that  document  for  me? 

A.  I  cannot  be  sure  that  this  is  the  document. 
I  didn't  examine  it  closely. 

Q.  But  you  say  you  do  believe  that  he  showed 
you  the  bill  of  sale? 

A.     I  have  that  recollection. 

The  Court:  Would  this  be  a  convenient  time  to 
suspend  for  the  morning  recess? 

Mr.  Blackman :     Yes,  j^our  Honor. 

The  Court:  We  will  take  a  recess  for  five 
minutes,  [621]  members  of  the  jury,  and  you  are 
now  excused  for  that  time  subject  to  the  usual 
admonition. 

(The  jury  left  the  courtroom.) 

The  Court:     You  may  step  down,  Mr.  Bradley. 

Let  the  record  show  that  the  jury  have  retired 
from  the  courtroom. 

Has  the  Government  any  further  requested  in- 
structions ? 

Mr.  Abbott:    We  do,  your  Honor. 

The  Court:  You  may  serve  them  and  file  them 
with  the  clerk. 

Any  other  parties  have  any  further  requested 
instructions  ? 
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Mr.  Nelson:  We  do,  your  Honor.  We  will  file 
them  at  this  time,  if  the  court  please. 

The  Court:  I  would  like  to  have  them  before 
I  leave  the  bench  now. 

Mr.  Abbott:  May  the  record  show  that  all  coun- 
sel have  been  served,  your  Honor? 

The  Court:  Only  all  counsel?  Have  you  served 
the   defendants  Finn? 

Mr.  Abbott:  And  the  other  parties  appearing 
without  counsel. 

Mr.  Nelson:  May  the  record  also  show  that 
the  defendants  Vineland  School  District  and  Ban- 
croft instructions  have  been  served  on  all  parties, 
and  counsel?  [622] 

The  Court:  Very  well.  Anything-  further,  gentle- 
men? 

Mr.  Abbott :     Nothing  further,  your  Honor. 

The  Court:     We  will  recess  for  five  minutes. 

(Short  recess.)  [623] 

The  Court:    Let  the  record  show  the  jury  are 
present.  Where  is  our  witness,  Mr.  Bradley? 
Mr.  Abbott :     Mr.  Bradley. 

(Thereupon  the  witness  resumed  the  witness 
stand.) 

Q.  (By  Mr.  Blackman)  :  Then,  Mr.  Bradley,  I 
take  it  you  did  not  know  anything  about  the  terms 
of  the  Vineland  contract  with  the  Finns,  as  a  result 
of  which  they  purchased  the  airplane  in  suit? 

A.     No,  sir,  I  did  not. 
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Q.  Now,  after  Mr.  Finn  had  spoken  to  you  the 
first  time,  you  state  that  either  you  or  he  suggested 
a  meeting  with  the  legal  rei^resentatives  of  both 
agencies  ? 

A.  That  is  correct.  I  believe  that  was  after  the 
second  meeting,  as  I  recall  it. 

Q.     After  the  second  meeting?  A.     Yes. 

Q.  Now,  at  that  time  did  you  ever  think  that 
it  might  be  useful  to  have  present  some  of  these 
government  officials  who  you  say  had  the  authority 
to  make  these  releases? 

A.  I  didn't  think  that  was  necessary,  because, 
as  I  recall  it,  Mr.  Finn  was  concerned  about  the 
legal  aspects  on  the  matter  of  title,  what  interest 
he  acquired  by  virtue  of  his  purchase  from  the 
school,  and  a,  shall  we  say,  clarification  or  inter- 
pretation of  War  Assets  Regulation  4,  and  also  the 
terms  which  were  shown  on  Form  65.  [624] 

Q.  But,  in  any  event,  the  stated  purpose  of  the 
meeting  was  that  the  Finns  wanted  to  obtain  re- 
leases on  the  restrictions;  isn't  that  true  ? 

A.     That  is  essentially  true,  sir,  yes. 

Q.  And  you  notified  those  jijersons  that  you 
thought  would  be  most  vitally  interested  in  connec- 
tion with  whatever  business  that  meeting  had  to  do 
Avith?  A.     Yes,  sir. 

Q.    And  everybody  you  notified  was  there? 

A.     Yes,  sir. 

Q.  Now,  at  that  meeting  didn't  Mr.  Howard 
state  that,  in  his  opinion,  under  Civil  Air  Regula- 
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tions   the   Finns   had   enough   interest   to   register 

title  to  the  airplane  in  suit?  A.     Yes,  he  did. 

Q.  And  you  were  aware  that  CAA  was  also 
charged  with  receiving  proof  of  ownership  as  a 
condition  to  registering  the  airplane,  were  you  not"? 

Mr.  Abbott:  Objection,  your  Honor.  That  states 
erroneously  the  record  and  the  law. 

The  Court:     I  suggest  you  rephrase  it. 

Q,  (By  Mr.  Blackman) :  You  were  aware  that 
before  the  CAA  would  register  an  airplane,  one  of 
its  duties  was  to  receive  from  the  applicant  proof 
of  ownership? 

Mr.  Abbott:  The  same  objection,  your  Honor. 
If  counsel  will  say  "some  evidence  of  ownership," 
I  will  have  no  objection.  [625] 

Mr.  Blackman :  Very  well.  I  will  rephrase  it,  and 
say  as  to  evidence  of  ownership.  Were  you  aware  of 
of  that? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Blackman)  :  Well,  didn't  you,  in 
your  own  mind,  Mr.  Bradley,  feel  that  it  was  in- 
consistent for  one  agency  to  receive  evidence  of 
ownership,  and  go  ahead  and  register  the  airplane, 
while  the  other  agency  maintained  that  there  was  no 
ownership  and  there  was  no  right  to  ownership  of 
the  plane? 

A.  I  didn't  participate  in  that  conversation. 
That  was  between  Mr.  Howard,  the  attorney  or  an 
attorney  from  the  Civil  Aeronautics  Administration, 
and  Mr.   Hiller  and  Mr.   Davidson,   wlio   were   in 
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the  office  of  the  General  Counsel  in  the  Federal 

Security  Agency. 

Q.  But  that  was  stated  in  your  presence,  was 
it  not,  by  Mr.  Howard,  that  he  thought  there  was 
sufficient  evidence  of  ownership  there  to  register 
title? 

A.  Yes,  that  is  true,  and  the  attorneys  for 
Federal  Security  Agency  took  issue,  as  I  recall  it. 

Q.  Now,  when  one  agency  wants  to  take  u])  a 
matter  with  another  agency,  isn't  it  customary  to 
set  forth  some  sort  of  policy  letter,  indicating  the 
policy  which  the  first  agency  seeks  to  establish? 

A.  I  don't  think  I  quite  understand  the  ques- 
tion. [626] 

Q.  Well,  you  say  that  the  attorneys  for  Federal 
Security  Agency  took  issue  with  Mr.  Howard's 
statement?  A.    Yes,  sir. 

Q.  Was  there  ever  anything  more  than  that  done 
by  the  Federal  Security  Agency  to  see  that  this 
airplane  was  not  registered? 

A,  I  don't  know  what  action  the  lawyers  took  in 
that  respect. 

I  do  know  that  between  agencies  frequently  there 
are  meetings  and  discussions  at  which  the  lawyers 
argue  one  side,  and  then  argue  the  other,  and  to 
what  conclusions  they  come,  I  don't  know.  I  suppose 
they  reduce  them  to  writing.  But  in  this  instance  our 
lawyers  did  not  agree  with  Mr.  Howard. 

Q.  Certainly  it  is  nobody's  intention  to  have  one 
agency  take  action  which  is  inconsistent  with  the 
position  of  the  other  agency,  is  it  ? 
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Mr.  Abbott:  We  will  object  to  the  form  of  the 
question,    your    Honor.    Whose    intention? 

The  Court:     It  is  argumentative. 

Q.  (By  Mr.  Blackman) :  Certainly,  it  was 
never  your  intention  that  one  agency  would  take 
action  that  was  inconsistent  with  the  position  of  the 
agency  which  you  represented,  was  it? 

A.  I  don't  know  whether  this  was  inconsistent. 
I  think  the  lawyers  were  discussing  proof  of  o\^Tier- 
ship,  and  I  [627]  think  the  Civil  Aeronautics  Ad- 
ministration law  says  that  registration  does  not 
constitute  proof  of  ownership.  That  is  the  side  that 
the  Federal  Security  Agency  lawyers  took. 

Q.  Well,  let's  approach  it  this  way,  Mr.  Bradley; 
You  were  aware  that  the  Fimis  didn't  intend  to 
scrap  this  airplane,  were  you  not? 

A.  That's  right,  because  Mr.  Finn  said  that  he 
wanted  to  fly  it. 

Q.     You  knew  they  wanted  to  fly  it? 

A    Yes,  sir. 

Mr.  Abbott:  May  I  inquire  which  aircraft  is 
being  referred  to  by  counsel?  The  one  in  the  pic- 
tures, or  the  one  in  suit? 

Mr.  Blackman:  "This  aircraft"  always  refers 
to  the  one  in  suit,  your  Honor. 

The  Court:     Did  you  so  understand  it? 

The  Wibiess:  No,  sir.  The  only  aircraft  I  had 
knowledge  of  was  the  i^ictures  Mr.  Finn  had  showed 
me  at  that  time. 
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Q.  (By  Mr.  Blackmail)  :  Well,  you  were  aware 
that  the  Finns  did  not  intend  to  scrap  that  airplane, 
weren't  you?  A.     That's  right. 

Q.  So  that  the  only  intention  that  they  ex- 
pressed to  you  concerning  any  aircraft  was  that 
they  intended  to  tiy  it  ?  A.     Yes,  sir. 

Q.  Were  you  also  aware  that  in  order  to  fly 
the  aircraft,  [628]  you  must  have  a  registration  on 
it?  A.     Yes,  sir. 

Q.  You  knew  that  to  be  the  state  of  the  law, 
didn't  you?  A.     Yes,  sir. 

Q.  Well,  JMr.  Bradley,  were  you  also  aware  that 
under  Civil  Air  Regulations  an  aircraft  registra- 
tion immediately  ceases  upon  a  scrapping  of  an 
airplane  ? 

A.     I  don't  think  I  understood  the  question,  sir. 

Q.  Did  you  know  that  the  scrapping  of  an  air- 
craft would  immediately  have  the  effect  to  terminate 
any  registration  for  that  particular  airplane? 

A.  I  would  assume  so.  If  that  were  the  case, 
that  it  was  scrapped,  then  I  would  imagine  that  the 
registration  would  become  null  and  void. 

Q.  Well,  there  was  never  any  discussion  regard- 
ing scrapping  of  any  airplane  by  the  Finns,  when 
they  came  into  this  conference? 

A.     Not  on  Mr.  Finn's  part. 

Q.  You  also  knew,  didn't  you,  Mr.  Bradley,  that 
the  flying  of  this  airplane  or  any  plane  that  the 
Finns  had  reference  to  would  require  first  that  it  l^e 
licensed?        A.     I  believe  I  knew  that. 

Q.    That  is,   a  regular  licensing   procedure   by 
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the   CAA?  A.     I  believe   so,   yes,   sir.   [629] 

Q.  And  you  knew  that  licensing  would  require 
the  aircraft  to  be  first  put  into  flying  condition, 
didn't  you?  A.     yes. 

Q.  In  other  words,  it  had  to  be  rehabilitated 
before  it  could  be  flown,  didn't  it? 

A.    Yes  sir. 

Q.  You  were  aware  that  this  would  require  the 
expenditure  of  a  large  amount  of  money  by  the 
Finns  or  any])ody  else  who  did  it  at  the  request  of 
the  Finns,  weren't  you? 

A.  It  would  appear  quite  so  to  me  from  the 
pictures,  that  it  would  have  required  considerable 
money  to  have  put  that  plane  in  the  air. 

Q.  You  knew  when  this  was  done  the  airplane 
would  be  considerably  improved  over  what  you  ever 
saw  in  any  photograph,  wouldn't  it? 

A.     It  would  have  to  be,  yes. 

Q.  And  it  would  be  worth  more  as  a  result  of 
that?  A.     I  would  imagine  so,  yes. 

Q.  Did  you  intend  to  have  all  this  happen,  and 
then  step  in  and  have  the  Government  own  the 
airplane  ? 

Mr.  Abbott:  Objection,  your  Honor.  That  ques- 
tion is  argumentative  in  the  extreme. 

The  Court:     Sustained. 

Q.  (By  Mr.  Blackman)  :  Did  you  intend  to  let 
all  this  hai^pen?  [630]  A.     No,  sir. 

Q.     Did  you  take  any  steps  to  stop  it? 
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A.  I  reported  the  meeting  with  Mr.  Finn  to  my 
superior,  who  was  the  Chief  of  the  Surplus  Prop- 
erty Disposal  Division.  I  reported  just  what  took 
place. 

Q.     To  whom  did  you  report  it,  sir  ? 

A.  To  the  Chief  of  the  Surplus  Property  Utili- 
zation Division,  who  was  my  superior. 

Q.  Is  he  one  of  the  individuals  that  had  this 
delegation  of  authority  which  you  spoke  of? 

A.     Yes,  sir. 

Q.     You  reported  it  to  him?  A.    Yes,  sir. 

Q.  To  your  knowledge,  did  he  take  any  steps 
to  stop  the  registration? 

A.  Fp  to  the  middle  of  June,  I  do  not  know — 
beyond  the  middle  of  June,  I  do  not  know.  I  was 
not  aware  of  any  definate  action  that  he  took  be- 
tween the  time  that  Mr.  Finn  was  in  the  office  and 
the  middle  of  June,  1951. 

Q.  Up  until  the  middle  of  June,  as  far  as 
your  2)ersonal  knowledge  is  concerned,  he  took  no 
steps  to  stop  the  registration;  is  that  right? 

A.     As  far  as  I  know,  sir. 

Q.  You  were  asked  concerning  this  RFC 
Fomi  35. 

Mr.  Blackman:  Mr.  Clerk,  will  you  lay  before 
the  witness  [631]  Defendants  Fimi  Exhibit  B? 

(The  document  was  placed  before  the  wit- 
ness.) 

Q.  (By  Mr.  Blackman)  :  Do  you  have  it,  Mr. 
Bradley?  A.     Yes,  sir,  I  have  it,  sir. 
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Q.  Have  you  ever  seen  a  document  like  that 
before?  A.     I  have  seen  a  blank  Form  35. 

Q.     Did  you  ever  hear  of  the  Grossmont  School  *? 

A.     No,  sir. 

Q.  Did  you  ever  see  a  document  that  had  mark- 
ings on  it  similar  to  that  ?  A.     No,  sir. 

Q.  Would  those  markings  have  any  meaning  to 
you?  I  want  you  to  look  at  it  carefully,  if  you  will, 
please.  The  answer? 

A.  Would  you  mind  restating  the  question, 
please  ? 

Q.  Would  those  markings  have  any  meaning  to 
you?  A.     No,  sir,  they  wouldn't  particularly. 

Q.  You  were  not  in  the  agency  at  the  time  that 
the  Regulation  4,  effective  at  the  time  of  the  sale 
of  the  airplane  in  suit  was  promulgated  ? 

A.     No,  sir,  I  was  not. 

Q.  Who  in  the  agency  would  be  responsible  for 
the  draftsmanship  of  the  War  Assets  Form  65? 

A.     I  wouldn't  have  the  slightest  idea,  sir. 

Q.     It  would  be  some  predecessor  of  yours  ?  [632] 

A.     I  beg  pardon? 

Q.     It  would  be  some  predecessor  of  yours  ? 

A.  I  don't  know  what  you  mean  by  ''predeces- 
sor. ' ' 

Q.  Well,  someone  who  held  your  official  position 
before  you  did? 

A.  It  w^ouldn't  necessarily  be  my  official  position. 
It  w^ould  be  someone  who  was  concerned  with  the 
disposal  of  aircraft  in  War  Assets  at  that  time. 
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Q.  At  this  moment  you  wouldn  't  have  the  slight- 
est idea  who  it  was  who  drafted  the  contract? 

A.     No,  sir. 

Q.  War  Assets  Form  65,  which  is  Plaintiff's 
Exhibit  1  in  evidence?  A.     No,  sir. 

Q.  Very  well.  Had  you  ever  seen  that  form 
before  the  Finns,  or  before  Mr.  George  Finn  asked 
for  a  copy  of  it  out  of  the  Vineland  School  District 
file? 

A.  I  had — I  believe  I  had  seen  a  copy  of  the 
Form  35. 

Q.     35  or  65? 

A.     This  is  Form  25  that  I  have  here. 

Q.     My  question  was  as  to  Form  65. 

A.     Oh.  Would  you  please  state  it  again,  then? 

Q.  Had  you  ever  seen  a  copy  of  War  Assets 
Fomi  6b  before  Mr.  George  Finn  asked  to  see  it  in 
the  Yineland  School   [633]   District  file? 

A.    Yes,  sir,  I  had. 

Q.    When  did  you  first  see  it  before  that  time? 

A.  Probably  sometime  in  January  or  February 
of   ol. 

Q.  At  that  time  did  you  ever  check  the  form 
against  the  regulations?  A.     No,  sir,  I  didn't. 

Q.     Nobody  told  you  to?  A.     No,  sir. 

Q.     And,  I  assume,  you  just  never  did? 

A.     No,  sir. 

Q.    Is  that  right?  A.     Yes,  sir. 

Q.  Had  you  ever  heard  it  discussed  by  anybody 
in  the  agency?  A.     No,  sir. 

Q.    And  you  stated  a  few  moments  ago  you  had 
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seen  a   Form  35,   which   is   the   Defendants   Finn 

Exhibit  B,  for  identification? 

A.     I  believe  I  had,  sir. 

Mr.  Abbott:  We  will  object  to  that,  insofar 
as  the  question  implies  that  he  saw  this  form  with 
the  notations.  The  witness'  testimony  is  that  he 
saw  a  blank  Form  35. 

Mr.  Blackman:     Your  Honor,  I  will  accept  that. 

The  Court:  I  suggest  you  rephrase  your  ques- 
tion, and  be  [634]  specific. 

Q.  (By  Mr.  Blackman) :  You  had  seen  a  copy 
of  the  War  Assets  Form  35,  which  is  the  form  of 
the  agreement,  aside  from  the  writings  which  appear 
thereon,  Finns'  Exhibit  B,  for  identification? 

A.     That  is,  the  RFC  form? 

Q.     Yes.  A.     I  had  seen  a  blank. 

Q.     When? 

A.  Oh,  possibly  sometime  between  January  of 
1951,  and  June  of  '51. 

Q.  Had  you  ever  compared  the  Form  35,  with  the 
Form  65?  A.     Yes. 

Q.  Did  that  comparison  lead  you  to  any  con- 
clusion as  to  whether  there  was  any  difference  be- 
tween the  two  forms  ? 

A.  No,  sir.  The  sentence  with  respect  to  the 
scrapping  provisions  of  Form  35,  and  on  the  Form 
65,  are  identical. 

Q.     They  are  Identical?  A.     Yes,  sir. 

Q.  And  the  Form  35,  do  you  know  when  that 
was  first  used  by  the  RFC? 

A.  It  was  sometime  before  I  ever  came  with  the 
agency. 
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Q.  As  a  matter  of  fact,  it  was  sometime  before 
the  promulgation  of  Regulation  4,  that  was  in 
effect  at  the  time  this  airplane  in  suit  was  dis- 
posed of,  was  it  not?  [635] 

A.  I  would  assume  so,  from  the  date  that  ap- 
pears on  the  form. 

Q.  To  your  personal  knowledge,  at  the  time  the 
current  regulation  was  promulgated,  there  was  no 
change  made  in  the  form,  the  old  form  of  the  dis- 
posal agreement,  being  the  Form  35,  and  the  form 
which  was  used  at  the  time  the  School  District 
signed  Plaintiff's  Exhibit  1?  There  was  no  change 
at  that  time,  was  there? 

A.     What  do  you  mean  by  ^'cuiTent  regulation"? 

Q.  Well,  the  regulation  in  effect  at  the  time  the 
aircraft  in  suit  was  disposed  of. 

A.  I  am  afraid  you  will  have  to  repeat  the 
question.  I  am  very  sorry  that  I  didn't 

Q.  To  your  personal  knowledge,  was  there  any 
change  made  between  the  Form  35  agi-eement  and 
the  Form  65  agreement,  insofar  as  the  scra])])ing 
provision  is  concerned  at  any  time? 

Mr.  Abbott:  Your  Honor,  those  two  forms  are 
before  the  court,  and  they  speak  for  themselves, 
and  we,  therefore,  object  to  the  form  of  the  question. 
Whether  they  are  different  or  the  same  is  apparent 
on  their  face. 

The  Court:     Sustained. 

Q.  (By  Mr.  Blackman)  :  Did  you  ever  hear  a 
discussion,  Mr.  Bradley,  as  to  whether  or  not  there 


George  C.  Finn,  et  al.,  etc.  733 

(Testimony  of  Edward  G.  Bradley.) 
should  be  any  change  between  the  two  forms  of 
ag;reement  by  reason  of  the  new  regulation  which 
was   enacted   immediately  prior  to   the   time   that 
the  [636]  aircraft  in  suit  was  disposed  of? 

A.     No,  sir. 

Q.  Are  you  familiar  with  the  educational  dis- 
posal progTam,  Mr.  Bradley? 

A.     I  am,  somewhat. 

Q.  Is  it  not  a  fact  that  there  was  a  requirement 
that  before  surplus  property  could  be  disposed  of 
to  educational  institutions  that  it  first  be  found 
to  be  commercially  unsalable? 

Mr.  Abbott :  Objection.  This  witness  has  no  qual- 
ifications in  that  respect.  Since  he  was  not  with  the 
Federal  Security  Agency  until  January,  1951,  he 
w^as  in  no  way  participating  in  the  disposal  provi- 
sions in  1946,  and,  therefore,  would  be  an  incompe- 
tent witness  on  that  point. 

The  Couii;:  What  difference  would  it  make? 
What  is  the  purpose  of  the  question? 

Mr.  Blackman:  I  will  offer  a  stipulation  that 
this  particular  airplane  was  first  found  to  be  com- 
mercialh'  unsalable  before  it  was  dis]3osed  of. 

The  Court:     The  airplane  in  suit? 

Mr.  Blackman:     Yes. 

Mr.  Abbott:  I  cannot  so  stipulate  because  at 
that  time,  as  shown  by  the  Government's  own  wit- 
ness, it  had  a  fair  market  value  of  $5,000. 

Mr.  Blackman:  I  believe  that  counsel  has  al- 
ready stipulated  [637]  that  this  disposal  was  in  the 
ordinary  course  of  business  so  far  as  the  Govern- 
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ment  is  concerned.  However,  that  stipulation  has 
not  been  offered  in  open  court  since  the  jury  has  been 
impaneled,  and  since  it  is  one  which  we  do  believe 
to  be  material,  I  will  repeat  the  stipulation  here,  and 
offer  it  to  the  Government. 

The  Court:  What  is  the  stipulation  which  you 
propose  now? 

Mr.  Blackman:  That  the  disposal  of  the  air- 
plane in  suit  was  made  by  the  Government  in  the 
ordinary  course  of  its  business,  and  pursuant  to  all 
existing  laws  and  regulations  in  effect  at  that  time. 

Mr.  Abbott:     So  stipulated. 

Mr.  Blackman:     Yeiy  well. 

Q.  (By  Mr.  Blackman)  :  Mr.  Bradley,  are  you 
aware  of  other  school  district  aircraft  that  have 
been  sold  on  the  open  market  ? 

A.     I  have  heard  of 

Mr.  Abbott:  May  we  have  a  clarification,  your 
Honor?  We  object  to  the  form  of  the  question. 
Counsel  does  not  identify  what  he  means  by  ' '  school 
district  aircraft." 

Mr.  Blackman :     Very  well. 

Mr.  Abbott:     Nor  how  sold  on  the  open  market. 

Q.  (By  Mr.  Blackman) :  Are  you  aware  of 
surplus  property  aircraft  owned  hy  school  districts 
which  have  been  sold  to  [638]  private  consumers? 

A.     I  have  heard  of  some  cases. 

Q.  Do  you  have  any  personal  knowledge  of  such 
sales'?  A.     No,  sir. 

Q.  Are  you  aware  of  one  that  was  located  up 
at  Lancaster,  California,  and  sold  this  year? 
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A.     No,  sir. 

Q.  Are  you  aware  of  one  that  was  sold  by  the 
University  of  Southern  California,   a  0-46? 

A.     No,  sir. 

Q.  What  knowledge  do  you  have  concerning  the 
sale  of  surplus  aircraft  sold  by  school  districts? 

A.     I  haven't  any. 

Q.     None  at  all? 

A.     I  am  not  in  that  division  at  all. 

Q.  Then  on  the  questions  which  counsel  asked 
you  concerning  the  personal  knowledge  that  you 
have,  would  it  be  true  that  you  don't  have  any 
personal  knowledge  as  to  whether  notice  to  the  Gen- 
eral Services  Administration  has  been  given  in 
connection  with  the  aircraft  in  suit  ? 

A.     Would  3'ou  please  repeat  that  ?  [639] 

Q.  I  believe  you  were  asked  whether  notice  to 
the  General  Services  Administrator  had  been  given  in 
connection  with  this  particular  airplane.  Do  you 
recall  anything  like  that? 

Mr.  Abbott:     By  ''this  particular  airplane" 

Mr.  Blackman:     The  airplane  in  suit. 

The  Witness:  I  recall  having  said  that  I  had 
no  knowledge  of  any  notice  being  given  to  the 
General  Services  Administrator. 

Q.  (By  Mr.  Blackman) :  Well,  that  is  what  I 
wish  to  develop,  that  you  do  not  have  any  knowl- 
edge one  way  or  the  other  on  the  subject. 

A.     That  is  right,  sir. 

Q.  Very  well.  With  respect  to  what  any  of  your 
superiors  maj^  have  done  regarding  a  release   of 
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the  restrictions  of  the  airplane  in  suit,  you  have  no 
knowledge  one  way  or  the  other  on  that,  either, 
have  you?  A.     No,   sir. 

Q.  All  you  know  is  that  you  reported  the  trans- 
action or  the  incident  with  the  Firnis  to  your  su- 
periors? A.     That  is  right. 

Mr.  Blackman :     That  is  all. 

The  Court:  Any  further  cross-examination  of 
this  witness? 

Q.  (By  Mr.  Nelson)  :  Mr.  Bradley,  calling  your 
attention  to  this  meeting  which  you  had  with  the 
counsel  at  C.A.A.,  [640]  and  two  members,  appar- 
ently of  F.S.A.,  counsel  were  also  present,  were  you 
present  at  that  entire  meeting  ?  A.     Yes,  sir. 

Q.     Was  it  a  formal  or  an  informal  type  meeting? 

A.  I  would  say  it  was  rather  informal.  The 
place  where  I  work  was  a  rather  large  room.  There 
were  seven  or  eight  desks,  and  three  or  four  men 
and  their  secretaries  sat  there.  And  we  sort  of 
gathered  around  one  desk.  It  was  an  informal  type 
meeting. 

Q.  And  at  times  there  were  individuals  discus- 
sing matters  between  themselves  while  the  meeting 
was  going  on? 

A.  I  would  say  that  would  be  a  very  good 
description. 

Q.  Is  it  possible  then  that  these  conversations 
concernmg  the  release  of  the  particular  aircraft 
could  have  taken  place  between  the  Fiims  and  some 
other  member  at  that  conference,  and  you  didn't 
hear  it? 
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Mr.  Abbott:  May  we  have  an  identification  of 
the  aircraft? 

Mr.  Nelson:  I  always  refer  to  the  aircraft  in 
suit. 

Mr.  Abbott:  Then  we  object  to  the  form  of  the 
question.  The  witness'  testimony  is  that  there  was 
no  conversation  on  any  airplane  except  the  hulk. 

Mr.  Nelson:  My  question  is,  could  these  have 
taken  place  without  his  knowledge. 

The  Court:  I  suggest  you  reframe  the  question 
and  not  assume  facts  not  in  evidence.  [641] 

Q.  (By  Mr.  Nelson)  :  Could  conversations  have 
taken  place,  Mr.  Bradley,  between,  other  persons 
present  at  this  meeting  concerning  the  release  of  ]'(^- 
strictions  on  any  aircraft? 

A.     Conversations  which  I  did  not  hear? 

Q.     Yes. 

A.     That  is   possible. 

Q.  Now,  you  indicated  earlier,  Mr.  Bradley,  that 
you  are  not  a  lawyer,  and  this  particular  meeting 
went  into  matters  which  were  technical  in  nature, 
is  that  true  ?  A.     Yes,  sir. 

Q.  You  also  indicated  that  most  of  the  conver- 
sations were  between  the  lawyers  and  that  you  more 
or  less  sat  back  and  listened  as  the  debate  went  on. 

A.    Yes,  sir. 

Q.  Is  it  possible  that  whatever  decision  which 
was  the  result  of  that  meeting  was  one  which  was 
technical  and  which  you  do  not  have  any  particular 
knowledge A.     Would  you  please 

Q.    because   it  was   technical   in   nature?   I 
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will  rephrase  the  question.  Isn't  it  possible,  Mr. 
Bradley,  that  inasmuch  as  the  decisions  and  dis- 
cussions were  technical  in  nature,  that  you,  as  a 
lajTuan,  would  not  have  any  personal  knowledge 
as  to  what  final  decision  was  made  by  the  people 
present  at  that  meeting? 

A.  I  don't  think  that  would  be  so.  I  believe  that 
any  [642]  decisions,  if  any  were  made,  would  be 
reduced  to  language  which  would  ])e  understood  by 
all.  Xot  all  there  were  lawyers.  Miss  O'Neil  was 
not  a  laA^yer.  I  was  not  a  lawyer.  I  believe  that 
it  would  have  been  reduced  to  langiiage  that  we 
Avould  miderstand,  if  a   decision  had  been  made. 

Q.  Was  there  such  a  smnmary  or  reduction  of 
the  matters  that  were  discused  made  at  the  ter- 
mination of  this  meeting? 

A.  As  I  recall  it,  Mr.  Heller,  an  F.S.A.  attorney, 
stated  that  in  view  of  the  policy,  we  could  not 
release  the  restrictions,  and  that  if  Mr.  Finn  felt 
that  he  v^anted  to  go  to  a  higher  authority  he 
could  see  the  Administrator. 

Q.  Do  you  have  any  know^ledge,  Mr.  Bradley, 
of  any  other  meetings  of  the  counsel  of  C.A.A.  and 
F.S.A.,  Federal  Security  Agency  lawyers,  besides 
this  one,  and  after  this  one,  wherein  they  discussed 
this  matter  of  releases  of  restrictions? 

A.     I  have  no  knowledge  of  such  a  meeting. 

Q.     Could  that  meeting  have  taken  place? 

A.  It  might  have.  I  doubt  it,  because  I  would 
have  heard  of  it,  I  thinlv. 
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The  Coui-t:  Would  it  be  part  of  your  duties  to 
have  known  about  it? 

The  Witness :  I  should.  It  would  fall  within  my 
area  for  the  law^yers  to  have  reported  any  sub- 
sequent discussions  they  had  with 

The  Court:     Can  the  jury  hear  this?  [643] 

A  Juror:     No. 

The  Court :     Please  read  it,  Mr.  Reporter. 

Address  your  remarks  to  the  jury,  Mr.  Bradley. 

(The  record  was  read.) 

The  Witness :  with  the  Civil  Aeronautics  at- 
torneys. 

Q.  (By  Mr.  Nelson)  :  Are  the  counsel  of  F.S.A. 
located  iti  the  same  building  that  you  are  in,  or 
were  in  at  that  time?  A.     Yes,  sir. 

Q.  Approximately  how  many  counsel  did  they 
have  ? 

A.  Well,  there  was  quite  a  few  of  them  around 
there.    They  possibly  have  30  or  40  lawyers. 

Q.  Do  each  one  of  them  report  to  you  any  time 
they  have  a  discussion  concerning  the  disposal  of 
surplus  property  that  might  come  into  your  chan- 
nel? 

A.  Only  two  lawyers  were  working  on  surplus 
property  matters. 

Q.  Was  it  their  policy  to  report  each  instance, 
if  they  discussed  any  of  these  matters  with  any 
other  agency  of  the  Government,  to  you? 

A.     If  it  had  a  bearing  on  work  I  was  doing. 
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Q.  How  long  were  you  chief  of  this  Compliance 
Division  ? 

A.  From  January  of  1951  to  about  the  middle 
of  June  of  1951. 

Q.  Now,  you  have  indicated  that  you  have  been 
a  member  of  the  federal  service  since  1934,  is  that 
correct?  [644]  A.     Yes,  sir. 

Q.  Has  it  usually  been  your  task  to  meet  the 
public  on  various  matters  concerning  the  Govern- 
ment in  connection  with  this  Government  service? 

A.  No,  sir.  I  have  held  several  positions  with 
the  Government,  some  of  which  have  brought  me 
in  contact  with  the  public  and  some  of  which  have 
not. 

Q.  In  connection  with  this  position  you  had  as 
chief  of  the  Compliance  Division,  did  you  not  see 
people  every  day  that  were  coming  in  from  out  of 
town  in  connection  with  matters  of  your  of&ce? 

A.     That  is  right.    That  is  true. 

Q.  Were  there  many  people  that  came  in,  or 
just  one  or  two  a  day? 

A.  I  would  say  that  maybe  several  in  the  course 
of  a  week  came  in.  Usually  these  people  would 
inquire  as  to  the  restrictions  that  were — the  restric- 
tions that  were  placed  on  educational  aircraft.  And 
they  want  to  get  a  release  of  the  restrictions.  And 
I  always  acquainted  them  with  the  policy  of  the 
F.S.A.  and  told  them  I  was  powerless  to  do  any- 
thing about  it. 

Q.  Did  you  have  any  other  meetings  with  an 
agent  of  a  school  or  a  j^erson  who  was  inquiring 
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as  to  obtaining  releases  of  an  aircraft  at  a  school? 

A.    Yes,  I  had  several.  [645] 

Q.     Can  you  recall  those  meetings  at  this  time? 

A.     I  cannot  recall  the  specific  meetings. 

Q.  What  is  there  about  this  particular  meeting, 
Mr.  Bradley,  which  allows  you  to  recall  each  in- 
stance of  conversation  and  meeting  which  occurred 
in  connection  therewith? 

A.  This  was  a  very  lengthy  conversation.  Mr. 
Finn  visited  my  office,  I  believe,  four  times.  That 
was  very  unusual.  It  was  unusual  because  in  all 
other  cases  where  representatives  of  aircraft  com- 
panies or  people  interested  in  purchasing  educa- 
tional aircraft,  that  when  they  inquired  about  the 
release  of  restrictions,  I  told  them  about  the  Ad- 
ministrator's policy,  about  our  agreement  with  the 
Department  of  Defense,  and  I  told  them  that  under 
no  circumstances  would  we  release  restrictions  with 
regard  to  the  scrapping.  I  acquainted  them  with 
our  agreement  Avith  the  Department  of  Defense  to 
recapture  j^lans  that  became  excess  to  educational 
needs,  or  unfit  for  the  purpose  for  which  they  were 
transferred.  And  in  effect,  I  stated  that  we  had  put 
a  freeze  on  any  educational  aircraft  that  was  not 
being  used  by  a  school  for  educational  purposes. 

The  people  accepted  that.  And  to  my  knowledge 
they  never  came  back  the  second  time. 

Q.  These  conversations  and  meetings  with  the 
Finns  all  occurred  over  three  years  ago,  did  they 
not  I  A.     Approximately  so.  [646] 

Mr,  Nelson:     No  further  questions,  your  Honor. 
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Mr.  Abbott:  If  your  Honor  please,  counsel 
has 

Mr.  George  C.  Finn:     Pardon  me. 

The  Court:    You  wish  to  examine  the  witness^ 

Mr.  George  C.  Finn:  Well,  your  Honor,  in  the 
interest  of 

The  Court :     Do  you  wish  to  examine  the  witness  ? 

Mr.  George  C.  Finn:     Yes. 

The  Court:  Proceed  to  the  lectern  and  examine 
him. 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Bradley, 
you  remember  when  I  first  came  to  your  office  in 
April!  A.    Yes,  sir. 

Q.  Do  you  remember  when  I  told  you  I  had  a 
problem  I  would  like  you  to  help  me  solve,  is  that 
correct  ? 

A.     You  may  have  used  those  words,  Mr.  Finn. 

Q.     Pardon  ? 

A.  I  say,  you  may  have  used  those  words.  I 
don't  know  whether  I  recall  that  exactly. 

Q.  Was  your  attitude  friendly,  Mr.  Bradley, 
or  was  it  antagonistic  ?  Or  what  was  your  attitude  ? 

A.     I  would  say  my  attitude  was  friendly. 

Q.  We  sort  of  got  along  pretty  well  together, 
didn't  we'?  A.     I  would  say  so. 

Q.  It  was  sort  of  one  Irishman  to  another,  try- 
ing to  [647]  get  to  a  solution  of  a  problem,  is  that 
correct  *? 

A.  Well,  I  could  not  agree,  Mr.  Finn,  that  there 
was  a  solution  to  the  problem. 
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Q.  That  isn't  the  point.  But,  I  mean,  we  didn't 
know  whether  there  was  or  not,  did  we? 

A.     I  knew  that  there  was  no  immediate  sohition. 

Q.  No  immediate  solution.  Did  you  put  any  ob- 
stacles in  my  way,  Mr.  Bradle}^,  toward  understand- 
ing this  situation  at  all? 

A.  Well,  the  only  obstacle  I  put  in  your  way, 
I  guess,  was  by  stating  to  you  the  policy  of  the 
agency  and  the  fact  that  we  would  not  grant  a 
release. 

Q.  That  is  correct.  But  otherwise,  you  didn't 
tell  me  it  couldn't  be  done,  and  no  way  to  find  out 
any  information  whether  it  was  necessary,  where 
I  could  obtain  a  proper  understanding  of  this  thing, 
did  you?  You  didn't  well,  sort  of  pass  the  buck  and 
pass  me  around  the  circle,  did  you? 

A.     I  don't  believe  I  did. 

Q.  In  fact,  Mr.  Bradley,  you  did  try  to  help  me, 
didn't  you? 

A.  I  don't  think  you  can  call  it  *'help."  I  was 
sympathetic  to  your  desires. 

Q.     Thank  you. 

A.  But  I  realized,  and  I  told  you  of  the  obstacles 
that  were  in  your  way  and  that  the  agency  policy 
was  hard  and  fast ;  [648]  that  I  had  no  authority  to 
waive  that.  And  there  was  nothing  I  could  do  to 
help  you. 

Q.  Well,  you  did  refer  me  to  certain  regulations, 
didn't  you? 

A.  Yes.  I  felt  that  possibly  you  might  want  to 
read  them. 
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Q.     And  you  felt  that  I  should  know,  didn't  you? 

A.  At  our  first  meeting,  Mr.  Finn,  I  was  under 
the  distinct  impression  that  you  did  not  know  the 
conditions  under  which  the  school  acquired  the 
plane. 

Q.     That  was  true,  too,  wasn't  it,  Mr.  Bradley? 

A.  I  presume  so.  I  didn't  know  that  to  be  a 
fact,  and  for  that  reason,  I,  and  in  fairness  to  you, 
I  thought  that  you  should  know  what  the  condi- 
tions were  under  which  the  school  had  bought  the 
plane,  had  acquired  it. 

Q.  You  were  trying  to  be  fair  at  all  times, 
weren't  you,  Mr.  Bradley? 

A.     I  felt  that  I  was. 

Q.  Do  you  remember  that  the  first  time  that  I 
knew  such  Form  65  existed  was  when  we  found  it 
in  the  file  of  Vineland  School  District? 

Mr.  Abbott :  I  object  to  the  form  of  the  question. 
Tlie  witness  isn't  competent  to  state  an  opinion  as 
to  Mr.  Finn's  state  of  mind. 

The  Court:  You  understand  the  [649-650] 
question  ? 

Mr.  George  C.  Finn:     I  will  rephrase  it. 

Q.  (By  Mr.  George  C.  Finn) :  You  did  know, 
and  I  had  told  you,  that  I  did  not  exactly  know 
what  these  restrictions  were?  I  actually  didn't  know 
what  I  was  up  against  at  the  time.  And  if  you 
recall,  we  went  to  the  file — do  you  recall  that  there 
we  discovered  the  Form  65?  A.     Yes,  sir. 

Q.     That  is  correct?  A.     Yes,  sir. 

Q.     Fine.  Now,  do  you  recall,  also,  that  you  stated 
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that  this  file  was  available  to  me  for  my  use  as  a 

public  record? 

A.  I  believe,  Mr.  Finn,  that  you  asked  me  if  you 
could  examine  the  file  in  some  detail,  and  I  said, 
^'Why,  of  course,  you  can." 

Q.  Yes.  And  you  said  that  I  couldn't  take  it  out 
of  the  office,  but  if  I  cared  to  peruse  the  file  in 
your  office  it  was  available,  is  that  coiTect? 

A.    Yes. 

Q.  And  that  if  I  needed  any  copies  of  any  docu- 
ments that  you  could  make  copies  of  those,  but  you 
would  not  allow  me  to  take  the  file  away,  that  it 
wasn't  proper? 

A.  I  believe,  as  far  as  copies  were  concerned, 
we  only  discussed — this  is  my  recollection — that  we 
only  discussed  a  copy  of  the  Form  65.  [651] 

Q.  Mr.  Bradley,  do  you  remember  the  Hed- 
dleston — a  letter  signed  by  Mr.  Heddleston?  I  asked 
if  I  could  make  a  copy  of  that,  and  you  referred 
me  to  a  typewriter  and  you  said,  ''You  can't  take 
it  out,  but  you  can  sit  here  at  the  typewriter  and 
copy  this,  if  you  like."  Do  you  remember  that? 

A.  I  don't  have  a  clear  recollection  of  that,  Mr. 
Finn.   But  I  may  have  said  that. 

Q.  Mr.  Bradley,  if  I  show  you  a  copy  of  that 
letter,  do  you  think  you  would  recognize  it  ? 

A.     I  don't  know  whether  I  would  or  not. 

Mr.  George  C.  Finn:  I  will  try.  Your  Honor, 
I  don't  know  which  exhibit  it  is. 

The  Court:     Do  vou  know  the  date  of  it? 
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Mr.  Blackman :  Your  Honor,  I  find  such  a  letter 
listed  in  Finns'  exhibits  as  Exhibit  E. 

Mr.  George  C.  Finn:    Yes,  sir. 

The  Court:  Place  Defendants  Finn  Exhibit  E 
before  the  witness.  That  is  in  evidence  now,  isn't  it? 

Mr.  Blackman:  No,  sir.  Well,  now,  just  a  mo- 
ment. I  am  not  sure  about  that.  I  think  it  is.  I 
have  a  little  check  mark  after  it. 

Mr.  George  C.  Finn:     I  think  it  is. 

The  Court :  It  is  a  teletype,  is  it  not,  dated  July 
10.  1946,  Regional  Director  to  Chief  of  the  Fiscal 
Branch  ? 

Mr.  Blackman:     Yes.  [652] 

The  Court:     Do  you  have  it,  Mr.  Bradley? 

The  Witness:     Yes,  sir. 

The  Court:    Your  question? 

Q.  (By  Mr.  George  C.  Finn) :  Do  you  recognize 
that  document  as  coming  from  the  files,  Mr.  Brad- 
ley? 

A.  I  don't  recognize  the  document,  as  such.  But 
it  must  have  been  a  part  of  the  Yineland  School 
folder. 

If  you  will  recall,  I  did  not  go  through  the  Yine- 
land file  with  you.  AAHien  you  first  appeared  at  the 
office,  it  was  the  first  time  we  had  had  occasion  to 
pull  the  Yineland  file.  And  since  you  wanted  to 
look  at  it,  I  said  yes,  and  you  sat  at  a  desk  and  you 
looked  at  it,  and  I  did  not  sit  with  you.  Is  that 
your  recollection?  [653] 

Q.  That  is  correct,  Mr.  Bradley,  but  you  said 
that  if  there  were  any  copies  that  I  needed,  you 
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would  supply  them,  and  do  you  rememl^er  that  I 
was  to  check  with  you  before  I  had  any  copies 
made,  that  you  would  take  care  of  that?  In  other 
words,  I  couldn't  steal  any  papers  out  of  the  file, 
Mr.  Bradley,  and  it  was  a  condition  l)etween  you 
and  I  that  where  references  were  made  to  the  file 
as  to  w^hat  documents  I  would  need,  it  was  neces- 
sary, you  being  chief  of  the  office,  that  I  check 
with  you  as  to  any  documents  that  I  wanted? 
"Wasn't  that  correct? 

A.  I  cannot  recall  that  specific  conversation,  Mr. 
Finn. 

Q.  Well,  whether  you  recall  the  specific  conver- 
sation, would  that  normally  be  the  case,  Mr.  Brad- 
ley? 

A.  I  wouldn't  say  normally,  because  from  the 
time  I  was  appointed  Chief  of  Compliance,  I  had 
never  had  occasion  to  pull  a  school  file  in  that  some 
two  months  or  so. 

Q.  Well,  Mr.  Bradley,  whether  it  w^as  a  school 
file  or  any  other  document  in  the  office,  would  it  be 
proper  and  v7ould  it  be  according  to  the  conduct 
of  your  office  that  whoever  w^anted  any  copies  of 
anything-  would  have  to  check  wdth  you  first? 

A.  Well,  I  would  say  that  that  would  be  the 
normal  procedure,  yes. 

Q.     That  is  the  normal  procedure,  isn't  it?  [654] 

A.    Yes. 

Q.  Now,  you  say  that  this  document  probably 
was,  or  was  in  the  school  file.   Isn't  it  probable,  Mr. 
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Bradley,  that  I  did  check  with  you  before  I  got  a 

copy  of  that  document? 

Mr.  Abbott:  We  will  object  to  that,  your  Honor, 
as  to  his  feeling  as  to  what  was  probable.  The  wit- 
ness has  just  testified  that,  to  the  best  of  his  recol- 
lection, no  such  conversation  took  place. 

The  Court:  Ask  if  it  is  so.  Anything  might  be 
probable. 

Q.  (By  Mr.  George  C.  Finn) :  Is  it  so,  Mr. 
Bradley,  that  I  did  check  with  you  prior  to  obtain- 
ing the  copy  of  that  document? 

Mr.  Abbott:  The  same  objection,  your  Honor. 
The  witness'  testimony  is  that  no  such  copy  was 
obtained. 

The  Court:     He  may  change  it  now.    Overruled. 

You  may  answer. 

The  Witness:  I  have  no  recollection,  Mr.  Finn, 
of  having  discussed  this  particular  document  with 
you. 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Bradley,  can 
you  positively  say  that  it  was  not,  or  that  you  did 
not  give  your  permission  for  that  document,  and 
that  it  was  not  checked  with  you  prior  to  acquiring 
it?  A.     I  cannot  say  that. 

Q.     You  cannot  say  that  it  was  not? 

A.     No,  sir.  [655] 

Q.     But  you  cannot  say  that  it  was? 

A.     Yes,  sir. 

Q.  Now,  Mr.  Bradley,  will  you  refer  to  that 
document,  please,   and  tell  me  what  aircraft  that 
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document  refers  to,  to  the  best  of  your  own  knowl- 
edge? 

Mr.  Abbott:  Objection.  The  document  speaks 
for  itself. 

The  Court:     Sustained. 

Mr.  George  C.  Finn :  I  am  asking  for  his  knowl- 
edge. I  would  like  to  know  if  Mr.  Bradley  knows, 
regardless  of  what  the  document  shows,  whether 
]\rr.  Bradley  identifies  this  aircraft  as  the  aircraft 
in  suit. 

Mr.  Abbott:  Objection,  your  Honor.  Mr.  Brad- 
ley's identification  would  be  immaterial. 

The  Court:    You  mean  by  that,  has^  he  seen  it? 

Mr.  George  C.  Finn:  No,  your  Honor.  I  mean 
by  that,  does  he  relate  this  document  in  any  way 
to  the  aircraft  in  suit?  His  testimony  was  that  he 
did  look  through  the  file  of  the  Yineland  School 
District,  and  I  asked:  Does  this  document  relate  in 
his  mind  to  the  aircraft  in  suit? 

Mr.  Abbott:  The  objection  of  the  Government, 
your  Honor,  is  that  his  present  recollection  of  the 
document  and  his  reading  of  it  on  the  witness  stand 
would  be  immaterial,  and  there  is  no  foundation 
laid  and  it  would  be  inconsistent  with  the  prior 
testimony  to  attempt  to  relate  it  to  something  that 
occurred  at  that  time,  because  he  testified  he  did 
not  see  [656]  the  docmnent  in  '51. 

Mr.'  George  C.  Finn:  Your  Honor,  he  did  so 
testify. 

The  Court :     Sustained.  Put  your  question. 
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Mr.  George  C.  Fimi:  He  testified  he  did  not 
recall  that  he  did  see  the  document. 

The  Court:     I  recall  the  testimony.  Proceed. 

Q.  (By  Mr.  George  C.  Finn)  :  You  did  look  in 
the  file,  Mr.  Bradley,  didn't  you,  the  Yineland 
School  file? 

A.  Only  to  the  extent  that  you  and  I  both  exam- 
ined the  Form  65. 

Q.  Did  you  see  any  other  dociunent  in  that  file, 
Mr.  Bradley? 

A.     Well,  there  were  several  papers  in  it. 

Q.     Do  3^ou  recall  what  they  were? 

A.     I  do  not  recall. 

Q.  Did  you  have  any  occasion,  Mr.  Bradley,  to 
make  a  survey  at  all  of  any  of  the  aircraft  acquired 
by  school  districts  with  respect  to  this  educational- 
disposal  progi'am? 

A.     What  do  you  mean  by  "survey"? 

Q.  Well,  you  just  took  office,  and  you  had  never 
looked  at  any  of  these  files  prior  to  the  time  I  was 
there,  and  that  was  in  April.  You  took  office  in 
January.  Did  you  make  any  survey  at  all  to  find 
out  what  kind  of  property  you  would  have  to  ad- 
minister, and  where  it  was? 

A.     No,  sir.  [657] 

Q.  Isn't  it  true,  Mr.  Bradley,  you  told  me  you 
sent  letters  to  all  the  various  schools  and  that  you 
were  aw^aiting  answers? 

A.     I  did  not  send  those  letters. 

Q.     Who  sent  those  letters,  Mr.  Bradley? 

A.     The  reo'ional  offices  sent  the  letters. 
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Q.  But  you  had  knowledge  that  those  letters 
were  sent?  A.     I  beg  pardon? 

Q.  You  had  knowledge  that  those  letters  were 
sent? 

A.  I  don't  have  knowledge  that  any  letters  were 
sent. 

Are  you  referring  to  the  agreement  we  had  with 
the  Department  of  Defense  to  report  to  them  any 
aircraft  excess  to  educational  needs  for  possible 
recapture  ? 

Q.  Mr.  Bradley,  I  am  referring  to  a  survey 
which  you  told  me  was  being  made  about  the  air- 
craft that  were  available  in  schools. 

A.    Yes,  sir. 

Q.  Now,  Avhether  or  not  it  was  because  of  a 
request  of  the  Defense  Department  or  a  request 
of  the  State  Department  or  a  recpiest  of  anyone, 
I  am  not  asking  that  question.  I  am  merely  asking, 
Did  you  make  such  a  survey  ?  A.     Yes,  sir. 

Q.     Did  you  make  this  survey  yourself? 

A.     No,  sir. 

Q.  Was  the  results  of  that  survey  transferred 
to  your  [658]  department  in  any  way? 

A.  The  results  of  that  survey  did  not  appear 
prior  to  the  time  that  I  transferred  to  another  jo)). 
I  don't  know  what  the  results  of  the  survey  are. 

Q.  You  had  no  results  of  that  survey  between 
April  and  June? 

A.     To  my  knowledge,  that's  right. 

Q.     When  was  the  survey  initiated? 

A.     Sometime  during  February,  I  believe. 
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The  Court:  Would  this  be  a  convenient  time  to 
suspend  for  the  noon  recess? 

Mr.  George  C.  Finn:    Yes,  sir. 

The  Court:  We  will  take  the  noon  recess  at  this 
time,  ladies  and  gentlemen  of  the  jury,  until  1:45. 

Before  we  separate,  I  would  admonish  you  again 
of  your  duty  not  to  converse  or  otherwise  communi- 
cate among  j^ourselves  or  with  anyone  else  upon  any 
subject  touching  the  merits  of  this  trial,  and  not  to 
form  or  to  express  an  opinion  on  the  case  until  it 
has  ])een  finally  submitted  to  you  for  your  verdict. 

I  mil  excuse  you  until  1:45  this  afternoon. 

You  may  step  down,  Mr.  Bradley. 

(Thereupon  the  jury  retired  from  the  court- 
room.) 

The  Court:     Do  you  have  a  matter,  Mr.  Brett? 

Before  you  speak,  let's  wait  until  the  entire  jury 
has  [659]  retired. 

Mr.  Brett:  Your  Honor,  I  am  appearing 
here 

The  Court:  The  record  will  show  the  jury  has 
left  the  courtroom,  and  if  there  is  nothing  further, 
gentlemen,  the  case  on  trial  will  be  recessed  until 
1:45  this  afternoon. 

(Whereupon,  at  12:05  o'clock  p.m.,  a  recess 
was  taken  until  1:45  o'clock  p.m.  of  the  same 
day.)  [660] 
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The  Court:  Are  there  ex  parte  matters'? 
Let  the  record  show  the  jury  are  present. 
Mr.  Bradley  was  on  the  stand. 

EDWARD  G.  BRADLEY 

the  witness  under  examination  at  the  time  of  recess, 
resumed  the  stand  and  testified  further  as  follows: 

Mr.  George  C.  Finn:  Your  Honor,  I  have  found 
the  registration  certificate  on  NlllH,  and  it  hap- 
pens to  be  photostated  along  with  the  bill  of  sale; 
the  way  my  records  have  it.  I  would  like  to  offer  it 
for  anybody  that  wants  it. 

Mr.  Abbott:     May  we  inspect  the  document? 

The  Court:     You  maj^. 

Mr.  George  C.  Finn:  I  haven't  located  the  pic- 
tures yet,  your  Honor.   I  will  still  try  to  find  them. 

The  Court:  You  wish  the  document  marked  for 
identification  1 

Mr.  Abbott :     May  it  be  marked,  your  Honor  ? 

The  Court:  Yes.  It  mil  be  marked  defendants 
Finn  exhibit  next  in  order  for  identification. 

The  Clerk:  Defendants  Finn  AX  for  identifica- 
tion. 

(The  document  referred  to  was  marked  De- 
fendants Finn  AX  for  identification.)  [661] 

The  Court:  That's  the  certificate  of  registration 
of  the  so-called  hulk,  is  it? 

Mr.  George  C.  Finn:     Yes,  sir,  the  hulk. 

Mr.  Blackman:  If  the  court  please,  during  the 
recess,  in  looking  over  the  exhibits,  I  found  some 
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certain  copies  ^Yhich  include  a  copy  of  the  regis- 
tration of  that  particular  aircraft,  already  marked 
for  identification. 

The  Court :  Well,  this  is  another  one.  You  might 
work  it  out  with  counsel  during  the  recess.  I  don't 
see  Avhj'  you  gentlemen  can't  discuss  these  matters. 

Mr.  Abbott:  I  am  not  aware  that  there  is  an- 
other copy  of  the  document.  Perhaps  counsel  can 
point  it  out  to  me. 

The  Court:  Let's  proceed  now,  and  you  gentle- 
men discuss  it  at  a  recess. 

Proceed  mth  your  examination. 

Cross-Examination 
(Contiimed) 

By  Mr.  George  C.  Finn: 

Q.  Mr.  Bradley,  you  will  recall  that  before  we 
took  a  recess  we  were  discussing  a  survey  which 
you  said  Avas  made  on  all  of  the  aircraft  contained 
in  the  schools;  I  believe  pursuant  to  a  request  by 
the  Defense  Department  or  the  State  Department, 
or  someone,  but  that  your  office  Avas  conducting 
such  a  survey.   Do  you  recall  that? 

A.     A^es,  sir.  [662] 

Q.  And  you  also  stated,  Mr.  Bradley,  that  that 
survey  had  not  been  completed  up  until  the  time 
you  left  the  Federal  Security  Agency  in  June  of 
1951,  is  that  correct?  A.     That  is  correct,  sir. 

Q.  Do  you  have  any  partial  reports  or  returns 
at  all  from  that  survey  ?  A.     Not  that  I  recall. 
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Q.  Did  you  do  anything  of  your  own  in  your 
office  to  obtain  any  information  in  regard  to  that 
sui^ey  from  anyone? 

Mr.  Abbott:  We  object  to  questions  relating  to 
a  survey.  There  is  no  apparent  materiality.  "We 
haven't  objected  to  the  first  few  questions,  thinking 
Mr.  Finn  would  not  go  any  further  into  that. 

The  Court:     What  is  the  purpose  of  it? 

Mr.  George  C.  Finn:  The  purpose  of  this  is  to 
bring  to  the  attention  of  the  court  that  Mr.  Bradley 
had  charge  of  all  of  these  airplanes,  and  we  wish 
to  lay  the  foundation  that  bringing  such  a  matter 
to  his  attention  was  part  of  his  duty,  and  that 
other  matters  of  a  similar  nature  should  have  been 
brought  to  his  attention,  and,  if  they  have,  what 
action  was  taken. 

The  Court:  He  isn't  on  trial  here.  Sustained. 
We  aren't  trying  his  office.  [663] 

I    Mr.  George  C.  Finn:     Also,  your  Honor 
The  Court:     Put  your  next  ciuestion. 
Mr.    George    C.    Finn:     In    respect   to    the    sur- 
vey'  

The  Court:     Put  your  next  question,  Mr.  Finn. 
Mr.  George  C.  Finn:     Yes,  sir. 
»    Q.     (By  Mr.  George  C.  Finn) :     Mr.  Bradley,  did 
you  state  that  the  Defense  Department  requested 
or  had  a  policy  letter  out  where  they  would  need 
these  airplanes  perhaps  for  the  Korean  war? 
A.    Yes,  sir. 

Q.  And  that  was  the  basis  upon  which  you  said 
no  restrictions   could  be  removed   from   such   air- 
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craft  ?  A.     That  was  one  of  the  bases. 

Q.     That  was  one  of  the  bases? 

A.    Yes,  sir. 

Q.  Now,  since  these  restrictions  must  be  main- 
tained pureuant  to  the  necessary  use  of  these  air- 
craft, was  it  also  required  of  you  to  obtain  the 
information  as  to  how  many  aircraft  were  avail- 
able? A.     Yes,  sir. 

Q.     It  was?  A.     Yes,  sir. 

Q.  And  w^as  it  also  required  of  you  that  none 
of  these  aircraft  be  allowed  to  be  disposed  of  be- 
cause of  such  necessity  ?  [664]  A.    Yes,  sir. 

Q.  Mr.  Bradle}^,  do  you  remember  when  the 
Korean  war  started?  A.     I  believe  I  do,  sir. 

Q.     When  was  it,  Mr.  Bradley? 

A.     I  believe  it  was  in  June,  of  1950. 

Q.  June  of  1950.  You  received  this  request 
when,  Mr.  Bradley? 

A.  The  latter  part  of  1950,  or  the  early  part  of 
1951. 

Q.  The  early  party  of  1951.  It  was  approxi- 
mately February,  wasn't  it? 

A.     I  l)elieve  it  was  in  January. 

Q.     In  January?  A.     Of  1951. 

Q.  And  the  Korean  war  was  going  on  all  the 
time,  but  was  there  anything  done  by  you  to  prevent 
any  disposal  of  these  aircraft  at  that  time,  subject 
to  the  requests  by  the  Defense  Department  that 
they  might  be  needed  in  the  Korean  war? 

A.     Yes,  sir. 

Q.     What  was  done,  Mr.  Bradley? 
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A.  In  January  of  1951  a  memorandum  was  sent 
to  our  regional  representatives,  stating  that  we  had 
concluded  an  agreement  with  the  Department  of 
Defense  that  any  aircraft  which  had  previously 
been  transferred  for  educational  purposes,  [665] 
which  was  now  no  longer  useful  or  necessary  for 
educational  purposes,  should  be  reported  to  the 
Washingfon  office,  and  that  the  Washington  office 
would  offer  those  planes  to  the  Department  of  De- 
fense for  recapture  in  the  prosecution  of  the  Korean 
war. 

Q.  What  type  of  aircraft  was  that,  Mr.  Brad- 
ley? 

A.  It  did  not  distinguish.  All  types  of  aircraft 
that  became  excess  to  the  needs  of  educational  in- 

.  stitutions  would  be  reported. 

P    Q.     That  is,  whether  they  were  tactical  or  trans- 
port? A.     Yes,  sir. 

||    Q.     Do   you  understand   the   difference   between 

T. 

tactical  aircraft  and  transport  aircraft? 

A.     I  think  I  do. 

Q.     What  is  the  difference,  please? 

A.  Tactical  aircraft  is  the  type  that  carries 
armament,  either  for  shooting  or  bombing  purposes, 
and  non-tactical  I  would  say  would  be  passenger  or 
cargo  type  of  aircraft. 

Q.  Mr.  Bradley,  was  it  your  understanding  at 
the  time  you  followed  these  requests  of  the  Defense 
Department  that  the  scrap  warranty  arrangement 
still  applied  to  the  school  aircraft? 

A.    Would  you  please  repeat  that? 
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Q.  Was  it  your  understanding  that  the  scrap 
warranty  restrictions  still  applied  to  the  school  air- 
craft at  the  time  \joQQ'\  this  request  was  made  in 
January,  1951?  A.    Yes,  sir. 

Q.     It  was  your  understanding? 

A.     Yes,  sir. 

Q.     What  is  the  scrap  warranty,  Mr.  Bradley? 

Mr.  Abbott:     We  will  object. 

Mr.  George  C.  Finn:     As  you  understand  it? 

Mr.  Abbott:  That  calls  for  this  lay  witness  to 
give  his  opinion  as  to  a  matter  not  in  evidence. 

The  Court:     Sustained. 

Q.  (By  Mr.  George  C.  Finn) :  Is  it  not  tnie, 
Mr.  Bradley,  that  in  the  discussion  that  we  had  in 
your  office  in  this  meeting,  that  we  brought  up  the 
point  of  reducing  the  airplane  to  its  basic  material 
content  ?   Was  that  point  discussed,  Mr.  Bradley  ? 

A.    Yes,  it  was. 

Mr.  George  C.  Finn:     It  was,  wasn't  it? 

The  Court:  Did  you  intend  to  ask  him  what  he 
meant  when  he  referred  to  a  scrap  warranty?  Is 
that  what  you  meant  to  ask  him? 

Mr.  George  C.  Finn:    Yes,  sir. 

The  Court:     You  may  ask  him  that. 

Q.  (By  Mr.  George  C.  Fimi)  :  What  did  you 
mean,  Mr.  Bradley,  by  the  scrap  warranty? 

A.  When  the  plane  was  unfit  for  educational 
purposes,  [667]  that  it  should  be  reduced  to  scrap, 
and  that  it  would  have  no  further  use  except  for 
its  basic  material  content. 
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Q.  What  do  you  mean  by  basic  material  content, 
Mr.  Bradley  ?  What  is  your  meaning  of  that  ? 

A.     It  is  the  metal. 

Q.     The  metal  ?  A.     In  the  plane. 

Q.  Any  of  the  component  materials  of  the  air- 
planes; is  that  correct? 

A.     I  don't  follow  you,  Mr.  Finn. 

Q.  That  is,  any  of  the  basic  materials  of  the 
airplane — aluminum,  iron,  copper 

A.    Yes. 

Q.     or  whatever  went  into  its  manufacture  ? 

A.     Yes. 

Q.  Mr.  Bradley,  isn't  it  a  little  inconsistent  with 
your  contention  that  these  airplanes  be  reduced  to 
their  basic  material  content,  scrap  metal,  and  so 
forth,  and  that  they  were  needed  for  the  demands  of 
the  Air  Force  in  the  Korean  war? 

The  Court:  01)jection  sustained.  Put  your  next 
question.  If  counsel  are  too  lazy  to  make  their 
objections,  I  will  make  my  own  objection.  Sustained. 

Q.  (By  Mr.  George  C.  Finn)  :  I  will  put  it  to 
you  another  way,  Mr.  Bradley:  Did  you  do  any- 
thing to  prevent  any  [668]  school  from  reducing 
any  airplane  to  its  basic  material  content? 

Mr.  Abbott:  Objection,  your  Honor,  as  imma- 
terial. 

The  Court:  Sustained.  We  are  not  going  to  try 
the  War  Assets  Administration.  We  are  trying  this 
case.  It  doesn't  make  any  difference  whether  he  did 
it  rightly  or  wrongly.    What  we  are  interested  in 
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is  what  he  did.    The  point  of  fact  of  a  policy,  we 

are  not  concerned  with  the  policy. 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Bradley,  you 
did  tell  me  I  couldn't  fly  this  airplane  because  it 
was  perhaps  required  under  the  requirement  of  the 
Defense  Department,  that  it  would  be  required  for 
the  Air  Force;  is  that  right? 

A.  No,  sir.  I  said  you  could  not  fly  the  plane 
because  the  plane  had  been  transef erred  to  the 
school  for  non-flight  purposes,  and,  according  to  the 
conditions  which  the  school  signed,  that  when  it 
became  unfit  for  educational  purposes  it  would  have 
to  be  reduced  to  scrap. 

Q.     That  is  right. 

A.  That  was  the  reason  I  told  you  that  you  could 
not  fly  the  plane. 

Q.  But  didn't  you,  Mr.  Bradley,  also  tell  me 
that  those  restrictions  could  not  be  removed  because 
the  airjilane  may  have  been  required  by  the  Defense 
Department?  A.     No,  sir. 

Q.    You  didn't?  [669] 

A.     There  were  two 

Q.  Wasn't  this  policy  letter — wasn't  this  a 
jjolicy 

Mr.  Abbott:  May  the  witness  be  permitted  to 
complete  his  answer? 

Mr.  George  C.  Finn:    Pardon  me. 

The  Court:    You  may  complete  your  answer. 

The  Witness:  The  policy  that  was  established 
toward  recapture  of  planes  was  a  part  of  our  pro- 
gram to  try  to  get  for  the  Department  of  Defense 
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any  airplane  that,  had  any  value  that  they  could 

use.   We  would  submit  those  to  the  Department  of 

Defense.   They  would  send  inspectors  to  where  they 

were  located,  and  they  would  report  as  to  whether 

they  felt  that  there  was  anything*  that  they  could 

use. 

Q.  (By  Mr.  George  C.  Finn)  :  Well,  didn't  you 
say,  Mr.  Bradley,  that  that  was  the  basis  upon  which 
you  stated  no  restrictions  could  be  removed? 

A.  I  stated  that  no  restrictions  would  be  re- 
moved, basically,  because  of  the  conditions  contained 
on  the  Form  65. 

Q,  I  agree  with  that,  but,  also,  wasn't  it  because 
of  this  policy  letter?  Didn't  you  just  testify  to 
that?  Because  this  j^olicy  had  been  established  that 
no  restrictions  could  be  removed? 

A.  The  policy  had  been  esta])lished  that  no  re- 
strictions— that  we  would  not  remove  restrictions, 
and  one  of  [670]  the  considerations  was  because  of 
this  agreement  with  the  Department  of  Defense, 
that  we  would  not  transfer  or  permit  any  transfers 
of  educational  planes  to  commercial  users  until  the 
Department  of  Defense  had  had  a  chance  to  screen 
that  material.  That  was  one  of  the  considerations 
which  probably  strengthened  our  policy  on  not  re- 
moving restrictions  on  educational  planes. 

Q.  I  agree  with  you,  Mr.  Bradley.  Now,  had 
no  restrictions  been  removed,  then  the  planes  would 
have  been  reduced  to  their  basic  material  content, 
would  they  not? 
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Mr.  Abbott:  Objection,  your  Honor.  That  is 
argumentative  and  speculative. 

The  Court:     Sustained.  [671] 

Q.  (By  Mr.  George  C.  Finn)  :  What  would  have 
happened  to  an  airplane  if  you  had  not  removed 
any  restrictions  on  it,  if  the  school  wishes  to  dis- 
pose of  if? 

Mr.  Abbott:  Same  objection.  It  calls  for  specu- 
lation on  the  part  of  the  witness  what  the  school 
might  have  done. 

The  Court:     Sustained. 

Q.  (By  Mr.  George  C.  Finn) :  What  is  your 
contention,  Mr.  Bradley 

Mr.  Ab]:)ott:     Same  objection. 

The  Court:     Sustained. 

Mr.  George  C.  Finn:     I  haven't  finished. 

Q.     (By  Mr.   George  C.   Fimi) :    as  to  the 

proper  disposal  of  an  aircraft  by  a  school  when  it 
was  no  longer  required  for  use? 

Mr.  Abbott :  Objection,  your  Honor.  The  statute 
and  the  regulations  and  the  agreement 

The  Court:  It  doesn't  matter  what  he  thought 
about  it,  Mr.  Finn.   Sustained. 

Mr.  George  C.  Finn:    All  right,  your  Honor. 

Q.  (By  Mr.  George  C.  Finn)  :  This  policy  that 
you  speak  of,  Mr.  Bradley,  upon  which  you  base 
one  of  the  reasons  for  not  removing  any  restrictions, 
was  that  a  written  statement  to  your  office?  Did 
you  see  any  policy  letter  of  that  kind? 

A.     That  was  based  upon  discussions  that  we  had 
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had  with  the  Department  of  Defense  and  representa- 
tives of  the  Air  Force  [672]  and  the  Navy. 

Q.     It  was  a  discnssion  and  wasn't  written? 

xV.  That  is  right.  It  was  not  a  written  agree- 
ment. 

Q.  Who  established  the  policy?  I  mean,  how  did 
you  know  about  it?  Is  this  the  normal  procedure, 
where  some  Air  Force  man  comes  to  your  office  and 
says,  ''We  would  like  you  not  to  do  certain  things, 
and  we  think  this  is  the  policy  you  should  follow," 
and  he  leaves  and  you  follow  that? 

Mr.  Abbott:  Objection,  your  Honor.  The  normal 
procedure  is  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  George  C.  Finn) :  To  your  knowl- 
edge then,  there  was  no  written  policy? 

A.     There  was  no  written  policy  with  respect  to 
the  recapture  of  aircraft  for  Department  of  De- 
fense use. 
h.    Q.     And  there  was  nothing 

A.  We  established  a  written  policy  and  circu- 
lated it  to  our  representatives  in  the  regions  and 
the  state  agencies,  the  surplus  property  state  agency 
people. 

Q.  Did  that  policy  include  any  statement  that 
aircraft  should  not  be  reduced  to  their  l^asic  ma- 
terial content?  A.     No. 

Q.     It  did  not?  A.     No. 

Q.  And  this  policy  of  recapture,  Mr.  Bradley, 
do  you  [673]  have  any  knowledge  of  any  aircraft 
that  were  recaptured? 
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Mr.  Abbott:     Objection,  your  Honor. 

The  Court:  Sustained.  Mr.  Finn,  these  people 
had  only  such  authority  as  Congress  gave  them. 
If  Congress  said,  "Take  them  all  and  blow  them 
up,"  that  would  have  ])een  their  legal  duty.  Even 
if  they  made  an  order  next  day  to  build  some  more, 
that  would  have  been  their  duty. 

Mr.  George  C.  Finn:  I  agi^ee  with  that,  your 
Honor.  But  when  I  went  into  this  man's  office  I 
heard  expressions  of  impossibility,  these  were  essen- 
tially obstacles 

The  Court:  You  hear  anything  in  Washington. 
You  don't  assmne  these  people  are  all  happy,  either. 

Mr.  George  C.  Finn:  That  is  for  sure.  Thank 
you,  yoiu"  Honor. 

Q.  (By  Mr.  George  C.  Fimi) :  Xow,  Mr.  Brad- 
ley, as  part  of  your  testimony,  you  stated  that  the 
State  Department  did  not  msh  these  airplanes  to 
l)e  flown  out  of  the  country  and  used  by  any  foreign 
country  that  were  then  adverse  to  the  United 
States'  interests,  is  that  correct? 

A.     That  is  correct. 

Q.     Did  you  ever  hear  of  Proclamation  2776  ? 

A.     I  can't  say  that  I  have  heard  of  that. 

Q.  But  you  did  state  that  it  made  no  difference 
what  type  of  aircraft  it  was,  tactical  or  transport, 
that  the  restrictions  by  the  State  Department  were 
to  be  adhered  to,  [674]  isn't  that  correct? 

A.     Yes. 

Mr.  Abbott:  I  object  to  that.  It  constitutes  an 
erroneous 
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The  Court:  It  would  be  immaterial.  If  this  were 
a  congressional  committee  you  w^ere  before  that 
would  all  be  very  pertinent.  AVe  have  to  take  the 
law  as  Congress  makes  it. 

Q.  (By  Mr.  George  C.  Finn) :  How  long  have 
you  been  in  this  courtroom,  Mr,  Bradley? 

A.     Today? 

Q.     Just  today? 

A.     I  asked  you,  you  mean  today? 

Q.  Since  you  arrived  here  in  this  city,  how  long 
have  you  been  in  this  courtroom? 

A.  I  believe  I  attended  the  court  on,  I  believe 
it  was  Thursday,  for  the  first  time. 

Q.     Did  you  hear  the  testimony  of  Mr.  Duly? 

A.  I  believe  I  recall  him  being  on  the  stand.  I 
don't  knoAV  whether  I  was  here  during  all  of  his 
testimony.  I  didn't  attend  from  the  opening  to  the 
end  of  each  day's  session. 

Q.  Do  you  recall  Mr.  Duly  testifying  that  these 
airplanes,  these  C-46s,  were  purchased  in  this  coun- 
try and  sold  in  South  America  at  an  additional 
profit?  [675] 

Mr.  Abbott:  I  object,  your  Honor.  Whether  the 
witness  heard  Mr.  Duly  or  not  is  immaterial. 

The  Court:     Sustained. 

Q.  (By  Mr.  George  C.  Finn) :  Do  you  have  any 
knowledge,  Mr.  Bradley,  of  your  own,  or  from  this 
courtroom  or  otherwise,  that  some  of  these  airplanes 
have  l>een  sold  out  of  the  country  ? 

]\Ir.  Abbott:  I  object,  your  Honor.  It  is  imma- 
terial. 
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The  Court :     Sustained. 

Q.  (By  Mr.  George  C.  Finn)  :  Isn't  it  true,  Mr. 
Bradley,  just  between  you  and  I 

The  Court:  It  can't  be  that  way.  This  is  a 
pul)lic  trial. 

Q.  (By  Mr.  George  C.  Finn):  Well,  when  I 
was  in  your  office,  the  best  and  easiest  way  to  handle 
this  problem  when  I  first  presented  it  to  you  was 
to  make  these  statements  that  the  Defense  Depart- 
ment was  going  to  pick  up  the  airplanes  for  the 
Korean  War,  that  the  restrictions  were  on  them 
and  nobody  could  buy  them,  and  that  you  couldn't 
acquire  title  and  nobody  would  allow  them  to  be 
registered  and  couldn't  fly  them  anyway  if  you  did 
buy  them — isn't  it  true  that  that  was  the  first  ))est 
way  to  solve  that  problem  when  I  first  presented 
it  to  you  ? 

Mr.  Abbott:  I  object,  j^our  Honor,  as  improper 
to  form,  and  immaterial. 

The  Court:  Even  if  he  thought  so,  it  wouldn't 
matter.  [676]  If  he  agreed  wholeheartedly,  it 
wouldn't  matter.  If  Congress  should  say  there 
should  l)e  established  a  plant  out  here  right  across 
from  one  of  the  aviation  plants  to  destroy  the  same 
model  plane  while  the  aviation  plant  is  making  it, 
it  would  still  be  the  law,  and  if  it  came  into  this 
court,  the  court  would  be  required  to  enforce  the 
law.  You  may  call  it  lidiculous  and  any  other 
adjective,  but  still  it  would  be  the  sworn  duty  of 
this  court  to  uphold  the  law. 

So  we  are  not  concerned  with  what  would  be  the 


George  C.  Finn,  et  al.,  etc.  7H7 

(Testimony  of  Edward  Gr.  Bradley.) 

best  way.    A  congressional   committee  would,   but 

this  is  a  court  of  law. 

Mr.  George  C.  Finn:  We  have  here  a  question 
of  estoppel.  We  have  here  a  question  of,  first,  we 
hear  all  kinds  of  negative  answers,  that  this  can't 
be  done,  and  then  gradually  these  are  l)roken  down 
step  by  step,  one  by  one,  until  there  is  no  problem 
at  all,  until  there  are  no  restrictions  on  the  plane. 

The  Court :  This  witness  can  only  testify  to  what 
he  knows.  Ask  him  questions  about  what  you  think 
he  knows.  He  has  been  on  the  stand  about  four 
hours,  I  think,  now,  and  it  is  about  time  to  bring 
this  to  a  conclusion. 

Mr.  George  C.  Finn :  Your  Honor,  if  this  gentle- 
man acquiesced  to  the  situation  as  we  all  discussed 
it,  and  it  was  proper  and  official  and  legal,  then  it 
points  to  estoppel  on  the  part  of  the  Government. 

The  Court:  Those  ''ifs"  are  very  tall  "i's"  and 
^^f's."  [677] 

Mr.  George  C.  Finn:  But  the  Government  pro- 
poses, your  Honor,  that  immediately 

Mr.  Charles  C.  Finn:  May  I  do  a  little  whisper- 
ing? 

The  Court :     To  your  ])rother  ? 

Mr.  Charles  C.  Finn:  Yes.  I  think  I  can  get 
him  back  on  the  track. 

Mr.  George  C.  Finn:  The  Government  proposes 
these  were  impossible  restrictions  that  couldn't  be 
overcome,  and  that  I  should  have  known  better,  was 
my  reasoning  from  the  testimony  that  is  presented 
here. 
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The  Court:  Mr.  Finn,  the  Government  concedes 
that  officials  empowered  by  Congress  have  the  power 
to  waive  or  release  these  restrictions.  Is  that  cor- 
rect. Mr.  Abbott? 

Mr.  Abbott:     No  question  about  it,  your  Honor. 

The  Court:  But  this  witness  says  that  he  had 
no  power.  He  knows  his  duties.  He  said  he  had 
no  power  to  waive  them.  Am  I  correct  ? 

The  Witness:     Yes,  your  Honor. 

The  Court :  Or,  he  had  no  power  to  release  them. 
It  took  a  man  superior  in  authority  to  him  to  do  it. 
So  it  doesn't  matter  whether  it  is  the  best  way  or 
the  wisest  way.    The  question  is  what  did  they  do. 

Mr.  George  C.  Finn:  Your  Honor,  he  claims  to 
have  the  power  to  impose  them. 

The   Court:     Oh,  no  question   about  that.    [678] 

Mr.  George  C.  Finn:  Has  the  i30wer  to  im- 
pose  

The  Court:     Has  to  power  to  enforce,  that  is. 

Mr.  George  C.  Finn:  That  is  what  I  am  getting 
at.  If  he  has  the  power  to  enforce — on  what  basis? 
And  he  states  l^asis  of  national  defense 

The  Court:  It  doesn't  matter.  You  had  just  as 
well  ask  the  policeman  on  the  beat  by  what  virtue 
does  he  keep  the  peace.  He  has  the  power  to  enforce 
the  law,  but  does  he  have  the  authority  to  repeal 
the  law,  to  wipe  it  out,  to  say  to  that  man,  "You 
may  do  it,"  and  to  another,  ''You  may  not."  No, 
the  policeman  on  the  beat  has  no  such  power,  and 
vet  he  is  an  enforcer.  And  this  witness,  as  I  under- 
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stand,  was  an  enforcer  of  compliance.   Is  that  cor- 
rect? 

The  Witness:     That  is  correct,  sir. 

The  Court:     Proceed. 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Bradley,  to 
your  knowledge  was  any  school  plane  ever  sold 
while  you  were  in  office,  in  that  position  ? 

Mr.  Abbott:  I  object,  your  Honor.  It  is  im- 
material whether  it  occurred  or  not. 

The  Court:     Overruled.   You  may  answer. 

The  Witness:  I  do  not  recall  any  plane  being 
sold  from  the  time  that  I  was  in  the  compliance 
section. 

The  Court :  You  were  called  upon  to  answer  yes 
or  no.  Could  you  answer  it  yes  or  no  ?  [679] 

The  Witness:  Since  I  have  no  recollection  of 
that  event,  I  would  have  to  say  no,  your  Honor. 

Q.  (By  Mr.  George  C.  Finn):  Mr.  Bradley, 
you  stated  that,  in  this  conversation  in  this  meet- 
ing which  we  had  with  the  Civil  Aeronautics  Ad- 
ministration and  the  Federal  Security  Agency,  that 
the  attorneys  of  the  Federal  Security  Agency  took 
issue  with  the  attorneys  of  the  Civil  Aeronautics 
Administration. 

What  do  you  determine  they  took  issue  over? 

A.     Would  you  repeat  that,  please*? 

Q.  What  was  the  issue,  Mr.  Bradley,  between 
those  two  sets  of  attorneys? 

A.  As  I  recall  it,  I  don't  believe  that  the  Fed- 
eral Security  Agency  lawyers  were  in  complete 
agreement  with  the  Civil  Aeronautics  Administra- 
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tion  people  on  the  matter  of  title.  Now,  I  am  not  a 

lawyer  and  I  cannot  give  you  the  specific  issues,  but 

I  know  that,  as  I  recall  it,  our  attorneys  did  not 

agree   with   the   Civil  Aeronautics   Administration 

attorneys. 

The  Court:     As  to  fact  or  as  to  law? 

The  Witness:  I  believe  it  was  a  legal  question, 
your  Honor. 

Q.  (By  Mr.  George  C.  Finn)  :  I  am  not  asking 
3^ou  as  to  which  issue  was  resolved  one  way  or  what 
issue  was  resolved  another  way.  What  was  the 
point,  or  points  involved  over  which  they  took 
issue?  [680] 

The  Court:  Do  you  know  what  they  were?  Do 
you  want  a  certain  answer?  Why  don't  you  ask 
him  if  it  is  a  fact? 

Q.  (By  Mr.  George  C.  Finn) :  Isn't  it  a  fact, 
Mr.  Bradley,  that  there  were  several  issues  involved 
here,  in  fact  there  were  three?  Isn't  it  a  fact  that 
one  of  them  was  a  statute  of  limitations  as  to  the 
right  of  the  school  to  dispose  of  airplanes  after 
three  years  of  acquisition?   Wasn't  that  one  point? 

A.     That  was  discussed. 

Q.  And,  Mr.  Bradley,  wasn't  there  another  point 
concerning  what  scrap,  whether  the  plane  would 
have  to  be  reduced  to  its  basic  material  content,  or 
whether  it  would  be  scrapped  as  unsalable  for  com- 
mercial use,  or  classified  as  scrap,  or  actually  have 
the  characteristics  of  basic  material?  Wasn't  that 
one  of  the  issues? 

A.     That  was  discussed,  yes. 
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Q.  And  isn't  it  true,  Mr.  Bradley,  that  another 
issue  was  this  sales  receipt  form,  as  to  whether  or 
not  it  constituted  a  formal  bill  of  sale? 

A.  I  cannot  recall  that  that  was  ever  mentioned 
at  that  meeting. 

Q.  Mr.  Bradley,  was  the  file  available  to  all  of 
us  at  that  point? 

A.  The  file  was  not  examined  by  anybody  at 
that  meeting. 

Q.     You  didn't  produce  the  file  at  all?  [681] 

A.  I  may  have  had  it  on  the  desk.  But  the  file 
itself  was  not  a  subject  of  discussion.  I  believe 
there  were  copies  of  the  Form  65  circulated,  and 
the  Regulation  4  was  in  evidence.  But  I  cannot  re- 
call that  the  Yineland  School  file  itself  was  passed 
from  hand  to  hand,  or  examined  in  detail  by  any- 
body at  that  meeting. 

Q.  Nobody  was  hiding  anything,  were  they,  Mr. 
Bradley?  A.     No,  sir. 

Q.  Everything  was  open  and  aboveboard,  all  the 
cards  on  the  table,  Mr.  Bradley?  A.     Yes,  sir. 

Q.  There  was  no  attempt  at  any  surreptitious 
behavior  on  the  part  of  any  individual  there,  was 
there  ?  A.     That  is  correct. 

Q.  Don't  you  recall,  Mr.  Bradley,  that  the  file 
was  available  and  we  had  access  to  all  these  docu- 
ments to  bring  up  these  points  as  to  the  issues  that 
were  involved,  these  three  issues? 

A.     I  do  not  recall  that,  Mr.  Finn. 

Q.     Were  you  involved  in  these  documents  your- 
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self?    Did  you  partake  in  this  discussion  between 

the  two  sets  of  attorneys  and  myself? 

A.  I  took  very  little  part  in  that  meeting.  I 
believe  I  have  stated  that  before. 

Q.  This  w^as  more  or  less  a  technical  discussion 
with  [682]  a  layman  trying  to  bring  out  points  of 
law  to  two  sets  of  attorneys,  was  it  not?  I  being 
the  layman? 

A.  I  don't  know  what  you  mean  by  the  "lay- 
man. ' ' 

Q.  I  being  the  layman.  I  was  not  an  attorney, 
but  the  other  four  people  were. 

Mr.  Abbott:  We  object  to  tjiat  as  assimaing  facts 
not  in  e\'idence.  There  was  but  one  lawyer  from  the 
Civil  Aeronautics  Administration,  Mr.  Howard. 

The  Court:  The  meeting  has  been  fully  de- 
scribed. 

Mr.  George  C.  Finn:  Pardon  me.  There  is  one 
point  that  hasn't  been  described. 

The  Court:     Proceed  to  that  point. 

Q.  (By  Mr.  George  C.  Finn)  :  You  didn't  enter 
into  any  of  these  technical  discussions  about  the 
relationships 

The  Court:     He  has  been  over  all  that. 

Q.  (By  Mr.  George  C.  Finn) :  Did  you,  Mr. 
Bradley  ? 

The  Witness :     Would  you  mind  finishing  that  ? 

The  Court:  I  can  answer  it  for  him,  Mr.  Finn. 
He  said  no  several  times.  Proceed  to  the  next  ques- 
tion. 

Q.     (By  Mr.  George  C.  Finn) :    Did  you  actually 
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sit  back  a  ways  and  allow  this  discussion  to  go  on 
without  paying-  too  much  attention  to  the  technicali- 
ties ?  A.     I  did  not  participate. 

Q.     Thank  you. 

A.  Because  it  was  in  a  field  in  which  I  have  no 
competence.  [683] 

Q.  TTas  it  possil^le,  Mr.  Bradley,  for  this  sales 
receipt  to  be  discussed  without  you  really  knowing 
anything-  technically  about  it? 

Mr.  Abbott:  I  object,  your  Honor.  The  question 
doesn't  identify  the  document. 

The  Court:     Sustained. 

Mr.  George  C.  Finn:  May  I  identify  the  docu- 
ment ? 

The  Court:  It  has  been  asked  and  answered. 
Haven't  you  asked  him  that? 

Mr.  George  C.  Finn:  I  don't  think  anybody 
asked  him  if  it  is  possible  that  sales  receipt 

The  Court:  Anything  is  possible.  I  could  an- 
swer that  for  him.   Anything  is  possible. 

Mr.  George  C.  Finn:  TV^ithout  his  knowledge 
about  it. 

The  Court:  Is  it  possible  for  some  other  docu- 
ment to  have  l^een  discussed  without  your  knowing 
about  it  ? 

The  Witness :     It  is  possible,  your  Honor,  yes. 

Mr.  Charles  C.  Finn:  May  I  interject  here,  your 
Honor  ?  I  think — I  believe  that  the  witness  stated 
that  the  sales  receipt  was  not  in  evidence  at  the 
discussion.  I  think  there  was  a  definite  statement  to 
that  effect. 
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The  Witness:  I  said  I  had  no  recollection  of  a 
sales  dociunent  being  discussed  at  that  meeting. 

The  Court:     Or  being  in  evidence.  [684] 

The  Witness :  Or  of  being  in  evidence.  And  your 
Honor  asked  me  if  it  would  be  possible  if  I  would 
have  a  recollection.   I  said  I  could  not  recall. 

Q.  (By  Mr.  George  C.  Finn) :  But  do  you  re- 
call that  it  was  not  there? 

A.  But  it  could  have  been  discussed  without  me 
knowing  it.    That  is  possible. 

Mr.  George  C.  Finn:     Thank  you,  Mr.  Bradley. 

Mr.  Charles  C.  Finn:  May  I  ask,  that  he  either 
knew  or  did  not  know  of  his  own  knowledge  there 
was  such  a  sales  receipt  at  that  meeting? 

The  Court :     You  have  heard  his  answer. 

Mr.  Charles  C.  Finn:  It  wasn't  express.  He  said 
he  had  no — well,  that  is  right. 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Bradley,  did 
we  also  discuss  the  policy  letter  or  a  policy  letter 
between  the  Federal  Security  Agency  and  the  Civil 
Aeronautics  Administration  at  that  meeting? 

A.  We  did  not  discuss  a  i^olicy  letter,  to  my 
recollection,  at  all. 

Q.  Do  you  recall  my  making  a  statement,  "Gen- 
tlemen, make  up  your  mind  whether  you  are  going 
to  follow  the  regulation  or  policies  or  agreement, 
or  what"?  Do  you  remember  such  a  statement,  Mr. 
Bradley  ? 

A.     I   cannot   recall   that   statement,    Mr.    Finn. 

Q.     Can  you  say  that  it  was  not  made? 

A.     I  can't  say  that  it  was,  or  that  it  was  not. 
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Q.  Thank  you.  Who  took  your  place,  Mr.  Brad- 
ley, when  you  were  relieved  ? 

A.  A  man  by  the  name  of  Lawi'ence  took  over 
my  duties  when  I  left.  xVs  a  matter  of  fact,  when 
I  left,  the  position  was  split  into  two  parts.  I  was 
handling  not  only  the  aircraft  disposals,  but  also 
all  personal  proj^erty  compliance  matters,  and  all 
real  property  compliance  matters. 

When  I  left  the  real  projjerty  compliance  matters 
were  handled  by  a  gentleman  who  handled  real 
property  disposals,  and  a  gentleman  l)y  the  name  of 
Lawrence,  William  Lawrence,  handled  the  personal 
property  and  aircraft  compliance  matters. 

Q.     Do  you  know^  Mr.  Frazier  ?  A.     I  do. 

Q.  What  was  Mr.  Frazier 's  position,  Mr.  Brad- 
ley? 

A.  Mr.  Frazier  is  chief  of  the  Surplus  Property 
Utilization  Di^dsion. 

Q.  Did  you  ever  discuss  this  case  \vith  Mr. 
Frazier?  A.     I  don't  believe  I  did. 

Q.     At  no  time? 

A.  I  did  not  discuss  this  case  with  Mr.  Frazier 
between  January  of  1951  and  June  of  1951.  My 
immediate  supervisor  w^as  Mr.  Baxter.  Mr.  Baxter 
was  the  chief  of  the  Surplus  Property  L^tilization 
Division.  [686] 

Q.  Did  Mr.  Frazier  ever  ask  you  for  any  infor- 
mation concerning  this  case,  the  disposal  of  this 
subject  aircraft  in  suit? 

A.  When  Mr.  Frazier  took  over  the  position  as 
director  or  chief  of  the  Division,  he  did  ask  me  what 
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took  place  at  some  of  the  meetings  that  took  place — 
some  of  the  meetings  that  we  had  in  connection 
with  this  request  of  yours  for  clearance  of  the  re- 
strictions. 

Q.     When  did  Mr.  Frazier  ask  you  about  this? 

A.  Well,  probably  the  latter  part  of  1951,  I 
believe. 

The  Court:  Had  you  discussed  it  with  Mr. 
Baxter  before  that? 

The  Witness:     Yes,   sir. 

The  Court:     On  more  than  one  occasion? 

The  Witness :  I  reported  verbally  to  Mr.  Baxter 
each  meeting  with  Mr.  Finn. 

Q.  (By  Mr.  George  C.  Fiim) :  You  say  the 
latter  part  of  1951.  Were  you  then  in  your  posi- 
tion— you  were  not  then  in  your  position  as 

A.  No,  sir,  I  Avas  with  another  progTam  at  the 
time. 

Q.  And  Mr.  Frazier  looked  you  up,  did  he,  and 
asked  you  about  this? 

A.     I  think  that  is  a  good  description. 

The  Court:    What  did  he  say  to  you  about  it? 

The  Witness:  Well,  he  wanted  to  know  what 
conclusion [687] 

The  Court:  Did  he  say  how  he  happened  to 
inquire  ? 

The  Witness:  Well,  because  Mr.  Frazier  had 
taken  over  the  position  as  chief  of  the  Division. 

The  Court:     Chief  of  what  division? 

The  Witness:  Chief  of  the  Surplus  Property 
ITtilization  Division. 
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The  Court:  And  he  had  just  taken  that  j)osition 
over  ? 

The  Witness :    Yes,  sir. 

The  Court:  What  had  been  his  position  previ- 
ously ? 

The  Witness:  Well,  he  was  working  in  the 
Surplus  Property  Division,  but  he  was  not  chief  of 
the  Division. 

The  Court:     Was  he  superior  to  Mr.  Baxter? 

The  Witness :     No,  sir,  he  was  under  Mr.  Baxter. 

The  Court :  So  when  you  reported  to  Mr.  Baxter, 
you  w^ere  reporting  to 

The  Witness:     To  my  superior. 

The  Court:     And  his  office  was  what? 

The  Witness :  He  was  chief  of  the  Surplus  Prop- 
erty Utilization  Division. 

The  Court:  And  then  Mr.  Frazier  succeeded  to 
what? 

The  Witness:  Mr.  Frazier  succeeded  to  chief  of 
the  Surplus  Property  Utilization  Division  when  Mr. 
Baxter  transferred  to  another  program. 

The  Court:     And  Mr.  Frazier  looked  you  up? 

The  Witness :     Yes,  sir.  [688] 

The  Court:  Did  he  tell  you  why  he  happened  to 
be  inquiring  about  this  transaction? 

The  Witness:  Well,  I  think  that  it  came  about 
as  a  result  of  a  newspaper  article  that  appeared 
with  respect  to  this  aircraft.  I  am  not  real  sure  of 
that.  But  he  did  inquire  as  to  what  the  conversa- 
tions were  with  respect  to  ''your  meetings"  in 
Washington  with  me,  and  also  with  the  legal  people 
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from  the  Federal  Security  Agency  and  from  the 

Civil  Aeronautics  Administration. 

The  Court:  Did  he  say  anything  to  you  about 
the  registration  of  the  aircraft  at  that  time? 

The  Witness :  Yes,  sir,  he  told  me  that  the  plane 
had  been  registered. 

The  Court:  By  the  Civil  Aeronautics  Adminis- 
tration ? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  George  C.  Finn) :  What  did  you  say 
to  him,  Mr.  Bradley? 

A.  Well,  frankly,  I  can't  recall  what  I  said  to 
him. 

The  Court :  You  reported  to  him  what  you  knew 
at  the  time  of  what  had  transpired  ? 

The  Witness:  I  gave  him  a  summary  of  what 
took  place  at  the  meeting  with  Mr.  Finn  and  my- 
self, and  in  the  meeting  of  the  lawyers  when  Mr. 
Finn  was  present. 

Q.  (By  Mr.  George  C.  Finn) :  You  reported 
this  meeting  we  had  prior  to  the  airplane  being 
registered,  and  told  him  [689]  the  whole  story  about 
that  meeting ;  is  that  right  ? 

A.     As  closel}^  as  I  could. 

The  Court:  Now,  do  you  want  to  ask  him  what 
he  said? 

Mr.  George  C.  Finn:    Yes. 

The  Court:  About  anything  he  intended  to  do 
a])uut  it  after  he  knew  the  airplane  was  registered? 

Mr.  George  C.  Finn:    Yes. 

The  Court:     That  is  your  question.  Ask  him. 


George  C.  Finn,  et  al.,  etc.  77 U 

(Testimony  of  Edward  G.  Bradley.) 

Q.  (By  Mr.  George  C.  Finn) :  Specifically, 
what  did  you  say  to  Mr.  Frazier,  and  what  did  he 
say  to  yon  as  to  what  he  might  do? 

The  Court:  Let's  not  be  that  broad.  Let's  pin 
it  down. 

Q.  (By  Mr.  George  C.  Finn)  :  What  did  you 
say  to  Mr.  Frazier? 

The  Court:     No,  the  important  thing  is  what  did 
Mr.  Frazier  say  to  him. 
I     Q.     (By  Mr.  George  C.  Finn)  :     All  right.   What 
did  Mr.  Frazier  say  to  you  ? 

The  Court:  As  to  what  he  intended  to  do  about 
this  airplane,  knowing  that  it  had  been  registered 
as  a  commercial  aircraft  by  the  Civil  Aeronautics 
Administration. 

Mr.  George  C.  Finn:  I  will  adopt  that  question 
of  the  court.   Please  answer  it. 

The  Witness:  Mr.  Frazier,  as  I  recall  it,  said 
that  he  was  forwarding  the  matter  to  the  legal 
di^dsion,  and  asking  [690]  that  they  take  appro- 
priate action  in  the  case — the  legal  division  of  the 
Federal  Security  Agency. 

Q.     (By   Mr.   George    C.    Finn) :     Did   he    state 
wiiat  appropriate  action  he  meant? 
P    A.     No,  I  don't  think  he  did,  because  the  appro- 
priate action 

The  Court:  No,  not  what  you  think.  It  would 
be  what  he  said. 

The  Witness:  No,  he  did  not  clarify  the  term 
*  *  appropriate  action. ' ' 

Q.     (By  Mr.  George  C.  Finn) :     And  this  meet- 
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ing-  took  place  in  the  latter  part  of  1951;  is  that 

correct?  A.     Some  time  along  in  there. 

Q.  Did  you  have  any  further  discussion  with 
Mr.  Frazier  regarding  this  matter? 

A.  I  don't  believe  so.  I  didn't  see  Mr.  Frazier 
very  often.  I  was  in  another  part  of  the  building, 
and  I  was  not  in  the  program  any  longer. 

The  Court:  Did  you  ever  discuss  this  matter 
with  anyone  superior  to  Mr.  Frazier? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  George  C.  Finn) :  Did  j^ou  discuss 
this  matter  with  the  Justice  Department,  after  it 
had  been  referred  to  them,  or  prior  to  that? 

A.     No,  sir.  [691] 

Q.  You  had  never  discussed  this  matter  at  all 
with  any  member  of  the  Justice  Department? 

A.  I  have  never  discussed  this  matter  with  any- 
body in  the  Justice  Department  until  one  week 
ago,  when  I  came  to  Los  Angeles. 

Q.  Did  you  discuss  this  matter  with  any  other 
department  of  the  Government,  or  any  other  related 
department  of  the  Government,  in  regard  to  this 
aircraft  in  this  suit  ?  A.     No,  sir. 

Q.     Did  you  ever  make  an  affidavit,  Mr.  Bradley? 

A.     Yes,  sir. 

Q.     When  did  you  make  the  affidavit? 

A.     I  believe  it  was  sometime  in  1952. 

Q.     Can  you  give  me  the  approximate  time? 

The  Court :    Do  you  have  the  affidavit  ? 

Mr.  George  C.  Finn:     I  don't  have  the  affidavit, 
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your  Honor.   I  just  know  about  it.   It  was  read  by 

the  plaintiff  while  I  was  on  cross-examination. 

The  Court:  Do  you  have  the  affidavit  to  w^hich 
he  refers,  Mr.  Abbott? 

Mr.  Abbott:  I  have  in  my  office  an  affidavit 
executed  by  the  witness,  your  Honor. 

The  Court :     Do  you  wish  it  ? 

Mr.  George  C.  Finn :     May  I  have  it,  your  Honor  ? 

The  Court:  Yes,  it  will  be  produced.  Let's  finish 
with  [692]  this  witness.  We  will  he  here  another 
week  if  this  keeps  up. 

Mr.  George  C.  Finn:  This  witness  is  important, 
your  Honor. 

The  Court:  All  witnesses  are  important.  Pro- 
ceed. 

Q.  (By  Mr.  George  C.  Finn):  Mr.  Bradley, 
this  was,  you  say,  in  June  of  1952  ? 

A.     It  was — I  believe  it  was  in  May,  of  1952. 

Q.     In  May'? 

A.  I  am  not — I  believe  Mr.  Abbott  has  a  copy 
of  it. 

Q.  What  caused  you  to  make  this  affidavit,  Mr. 
Bradley  ? 

A.  One  of  the  lawyers  in  the  Federal  Security 
Agenc}'  suggested  that  it  might  be  well  that  I  re- 
fresh my  memory  about  what  occurred  during  the 
various  meetings  that  took  place,  and  that  I  set 
forth  m}^  recollection  of  those  meetings  in  the  form 
of  an  affidavit,  and  I  did  that.  [693] 

Q.     What  lawyer,  Mr.  Bradley? 
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A.  I  don't  recall  the  name  of  the  lawyer,  Mr. 
Finn,  I  am  sorry. 

Q.  You  don't  recall  his  name,  but  do  you  know 
for  certain  that  he  was  a  member  of  the  Federal 
Security  Agency? 

A.  Yes,  he  was  in  the  legal  division  of  the  Fed- 
eral Security  Agency. 

Q.     Had  you  known  him  before  that  ? 

A.    Yes. 

Q.  Was  he  a  member  of  the  forty  attorneys  you 
had  with  the  Federal  Security  Agency? 

A.  He  was  a  member  of  the  legal  division  of  the 
Federal  Security  Agency. 

Q.     But  it  was  not  Mr.  Hiller  or  Mr.  Davidson? 

A.     No,  it  was  not. 

The  Court:  Has  the  Government  furnished  you 
with  the  affidavit 

Mr.  George  C.  Finn:    Yes,  your  Honor. 

The  Court:    made  by  the  witness,  or  a  copy 

of  it? 

Do  you  wish  to  offer  it  in  evidence  ? 

Mr.  George  C.  Finn:  First,  your  Honor,  I  wish 
to  see  a  point  here. 

Q.  Mr.  Bradley,  did  you  ever  make  the  state- 
ment in  an  affidavit  or  to  anyone  that  I  offered 
you  $2,000,  two  to  three  thousand  dollars,  to  o])tain 
a  sales  receipt  from  you?  [694]  A.    Yes,  sir. 

Mr.  Abbott:  Objection,  your  Honor.  The  in- 
quiry is  improper  unless  the  document  to  which 
Mr.  Finn  refers  is  placed  before  the  witness. 

Mr.  George  C.  Finn:    Your  Honor,  I  don't  know 
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whether  this  is  the  document  or  not.   It  is  an  origi- 
nal.   On  the  first  page 

The  Court:  The  witness  testified  this  morning 
something  about  an  offer  to  pay  the  Government 
two  or  three  thousand  dollars,  didn't  he? 

Mr.  George  C.  Finn:  Your  Honor,  there  is  a 
question  about  that.  He  did  testify  to  it,  and  I 
remember  his  words  j^recisely.  First,  I  must  find 
the  affidavit,  and  the  first  statement  he  made  as  to 
such  a  thing 

The  Court :  Why  do  you  need  the  affidavit  unless 
it  is  inconsistent  with  the  affidavit? 

Mr.  George  C.  Finn:  It  is  inconsistent,  but  I 
need  the  affidavit  to  bear  it  out. 

The  Court:     Do  you  have  another  affidavit? 

Mr.  Abbott:  Your  Honor,  I  have  just  given  to 
Mr.  Finn  the  only  affidavit  by  the  witness  which  I 
know  of.  If  Mr.  Finn  believes  there  is  another 
affida^i-t,  he  can  ask  him. 

Q.  (By  Mr.  George  C.  Finn) :  Let  me  ask  you, 
Mr.  Bradley,  did  you  sign  any  affidavit  in  the  orgi- 
nal? 

The  Court :  Let 's  ask  him  first  if  he  made  more 
than  one  [695]  affidavit  connected  with  this  case. 

Q.  (By  Mr.  George  C.  Finn) :  Did  you  make 
more  than  one  affidavit,  Mr.  Bradley? 

A.     No,  sir. 

Q.  You  haven't  made  more  than  one.  The  affi- 
davit which  you  did  sign,  Mr.  Bradley,  where  was 
that  signed? 

A.     It  was  signed  in  Washington. 
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Q.     Was  it  acknowledged? 

A.     What  do  you  mean  by  ''acknowledged"*? 

The  Court:  If  it  weren't,  it  would  not  be  an 
affidavit. 

Q.  (By  Mr.  George  C.  Finn)  :  Was  it  sworn — 
acknowledged  by  a  notary?  A.     I  don't  know. 

Q.  Do  you  recollect  a  notary  acknowledging  your 
signature  ? 

The  Court:  Let's  not  waste  any  time  with  that 
sort  of  thing. 

Mr.  George  C.  Finn:  Your  Honor,  this  is  impor- 
tant. 

The  Court :  If  it  were  not  subscribed  and  sworn 
to  before  a  notary,  it  would  not  be  an  affidavit.  It 
would  be  a  simple  statement. 

Mr.  George  C.  Finn :     Maybe  that  is  what  it  is. 

The  Court:     If  it  isn't  here 

Mr.  George  C.  Finn :     I  have  an  affidavit  here. 

The  Court:  Then  put  it  before  the  witness,  if 
you  wish,  [696]  and  ask  him  a  question  about  it. 

Mr.  George  C.  Finn:  Your  Honor,  I  would  like 
to  ask  him  what  he  knows. 

The  Court:  If  he  made  an  affidavit,  that  means 
he  signed  something  and  swore  to  it  before  a  notary 
public. 

Q.  (By  Mr.  George  C.  Finn):  Mr.  Bradley, 
was  that  an  original  typewritten  copy,  or  was  it  a 
carbon  copy,  or  was  it  an  original? 

Mr.  Abbott:  May  it  please  the  court:  I  have 
given  Mr.  Finn  a  copy.  It  may  be  a  duplicate-origi- 
nal.  I  went  over  to  see,  and  he  doesn't  desire  me 
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to  see  it.   I  don't  know,  and  it  may  be  a  duplicate- 
original,  and  it  may  be  only  a  carbon  copy.   If  the 
original  document  itself  is  important,  it  is  in  my 
office,  and  I  wdll  bring  it  down. 

Mr.  George  C.  Finn:  Your  Honor,  that  is  what 
I  am  asking  for. 

The  Court:  If  there  is  anything  on  it  that 
amounts  to  anything,  let's  have  it.  Counsel  is  willing 
to  stipulate  it  is  a  copy  of  the  original,  and  you  can 
proceed  just  as  well  as  though  you  had  the  original 
before  you. 

Mr.  George  C.  Finn:  Your  Honor,  I  do  not 
stipulate  that  this  is  a  copy  of  the  original. 

The  Court:     Then  get  the  original. 

Mr.  George  C.  Finn:  Fine.  I  would  like  to  ha^e 
the  original  because,  as  the  original  was  read  to 
me [697] 

The  Court:  Now,  you  wall  continue.  Send  for 
the  affidavit  immediately,  Mr.  Abbott. 

Proceed  with  the  examination. 

Mr.  Abbott:  May  I  examine  the  document  Mr. 
Finn  has,  to  see  if  it  is  a  duplicate-original  ?  It 
may  be. 

The  Court :    You  may. 

Proceed,  Mr.  Finn. 

Mr.  Abbott:  It  appears  to  be  a  duplicate-origi- 
nal. 

The  Court :  If  you  would  show  it  to  the  w^  itness, 
perhaps  that  would  expedite  the  matter. 

Mr.   George   C.   Finn:     Your   Honor,   I   have   a 
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purpose  for  not  showing  it  to  the  witness  at  the 

moment. 

The  Court:  Very  well.  Put  your  next  question. 
Let's  proceed  with  the  examination. 

Q.  (By  Mr.  George  C.  Finn):  Mr.  Bradley, 
did  you  ever  see  a  policy  letter  regarding  the  dis- 
posal of  school  aircraft  between  the  Federal 
Security  Agenc}^  and  the  Ci^dl  Aeronautics  Admin- 
istration ? 

A.     No,  sir,  I  never  saw  a  policy  letter. 

The  Court:     "No,  sir,"  is  the  answer,  is  that  it? 

The  Witness:     Yes,  your  Honor. 

The  Court:  Make  the  answers  just  as  short  as 
possible,  and  we  will  get  along  faster,  Mr.  [698] 
Bradley. 

Mr.  George  C.  Finn:  May  I  have  the  policy 
letter  which  was  submitted  to  me  on  the  witness 
stand  ? 

The  Court:  I  haven't  seen  any.  What  exhibit  is 
it  you  are  speaking  of? 

Mr.  George  C.  Finn :  The  plaintiff  produced  two 
letters  which  the  clerk  separated,  one  of  them  alleg- 
edly a  i^olic}^  letter. 

The  Court:  Is  there  any  such  exhibit,  Mr.  Ab- 
bott? 

Mr.  George  C.  Finn :  Relating  to  the  Civil  Aero- 
nautics Administration. 

Mr.  Abbott :     There  is  a  document 

The  Court:     Find  it,  and  let's  move  along. 

Mr.  Abbott:     Plaintiff's  Exhibit  11,  a  letter 
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dated  Janiiaiy  2,  1952,  to  which  Mr.  Finn  may  be 

referring. 

The  Court :  I  am  going  to  conclude  this  examina- 
tion very  rapidly,  gentlemen,  so  you  had  better  get 
your  questions  in  order.  This  isn't  going  on  but  ten 
minutes  longer. 

Mr.  George  C.  Finn:  Your  Honor,  this  goes  to 
the  credibility  of  the  witness. 

The  Court:  Proceed.  If  you  are  going  to  be  a 
lawyer,  what  I  am  going  to  have  to  do  is  to  treat 
you  at  least  half  way  as  I  w^ould  any  other  lawyer. 
I  can't  give  you  over  twice  as  much  latitude  as  I 
would  give  a  lawyer.  Now  put  your  next  question. 

Mr.  George  C.  Finn :  I  wanted  these  [699]  docu- 
ments. 

The  Court:  What  are  the  exhibit  numbers,  Mr. 
Abbott? 

Mr.  Abbott :  Of  the  document  being  examined  by 
the  witness? 

The  Court:  That  is  what  we  are  speaking  of, 
isn't  it? 

Mr.  Abbott:     11,  your  Honor.  Plaintiff's  11. 

The  Court :  Do  you  have  Exhibit  11  before  you, 
Mr.  Bradley? 

The  Witness :     Yes,  sir. 

The  Court :     Have  your  examined  it  ? 

The  Witness:     Yes,  sir. 

The  Court :     What  is  your  question  about  ? 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Bradley, 
have  you  ever  seen  that  letter  ?  A.     No,  sir. 

Q.     Did  Mr.  Frazier  in  his  conversation  ever  re- 
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fer  to  that  letter?  A.     No,  sir. 

Q.  Was  that  letter — ^}'oii  can  examine  the  date 
on  it,  Mr.  Bradley,  and  the  context  of  it — to  your 
knowledge,  did  such  a  policy  exist  between  your 
agency  and  the  Civil  Aeronautics  Administration 
at  the  time  you  were  the  compliance  officer? 

A.     Would  you  please  repeat  the  question  ? 

The  Court:  When  you  were  in  the  office,  did 
such  a  policy  exist,  as  expressed  in  that  letter,  Ex- 
hibit 11,  if  you  [700]  know? 

The  Witness:     Yes,  sir;  such  a  policy  did  exist. 

Q.  (By  Mr.  George  C.  Finn) :  Was  that  policy 
in  that  letter,  Mr.  Bradley?  Was  that  letter  the 
policy  upon  which  you  base  your  answer  ? 

A.     Not  this  letter,  no,  sir. 

Q.     Not  that  letter?  A.     No,  sir.  [701] 

Q.  What  letter  do  you  base  your  answer  on, 
Mr.   Bradley? 

Mr.  Abbott:  Objection.  It  assumes  a  fact  not  in 
evidence. 

The  Court :  Sustained.  He  hasn  't  said  there  was 
such  a  letter. 

Q.  (By  Mr.  George  C.  Finn):  Mr.  Bradley, 
was  there  a  letter  establishing  such  a  policy,  to 
your  knowledge? 

A.     I  do  not  know  that  there  was  a  letter. 

Q.     How  was  the  policy  established? 

The  Court:  He  has  testified  it  was  established 
by  agreement  between  the  departments.  You  have 
been  into  once,  and  you  asked  him  if  a  representa- 
tive of  the  Air  Force,  or  some  division  of  tlie  Gov- 
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ernment,  Avalked  through  and  said,  ' '  Do  yoii  want  to 
do  so  and  so?  And  you  are  going  to  do  so  from 
now  on."  We  have  been  over  that  since  lunch. 

Mr.  George  C.  Finn :  That  was  a  different  policy, 
your  Honor,  established  by  the  Defense  Department 
for  the  recapture  of  aircraft. 

The  Court :     Is  this  a  different  policy  % 

Mr.  George  C.  Finn:     Yes,  sir. 

The  Court:     Very  well.  I  am  sorry.  Go  ahead. 

Q.  (By  Mr.  George  C.  Finn)  :  This  particular 
policy,  Mr.  Bradley,  how  was  it  established  ? 

A.  It  was  established  by  a  verbal  agreement  be- 
tween the  Office  of  Education  in  the  Federal  Secu- 
rity Agency  and  [702]  the  Civil  Aeronautics  Ad- 
ministration. 

Q.  A\nio  in  that  agency,  Mr.  Bradley,  to  your 
knowledge,  established  such  a  policy.  How^  did  it 
come  about  % 

A.  I  don't  know.  I  didn't  work  for  the  Office  of 
Education.  I  knew  they  had  an  agreement  of  some 
months  standing  wdth  the  Civil  Aeronautics  Ad- 
ministration, that  CAA  would  not  register  educa- 
tional aircraft. 

Q.  You  knew,  however,  that  such  a  policy  ex- 
isted, that  they  would  not  register  school  aircraft 
at  the  CAA  ?  A.    Yes,  sir. 

Q.  Is  there  any  reason  for  such  a  policy,  Mr. 
Bradley  ? 

Mr.  Abbott:  Objection,  your  Honor.  The  reason 
is  immaterial. 

The  Court:     Sustained. 
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Q.  (By  Mr.  George  C.  Finn) :  Upon  what 
would  you  base  the  necessity  of  such  a  policy,  Mr. 
Bradley? 

Mr.  Abbott:     The  same  objection,  your  Honor. 

The  Court:     Sustained. 

Q.  (By  Mr.  George  C.  Fimi) :  Do  you  know 
for  a  fact,  Mr.  Bradley,  that  such  a  policy  existed? 

A.    Yes. 

Q.     How  do  you  know? 

A.  By  conversation  with  the  Of&ce  of  Educa- 
tion people. 

Q.     Pardon? 

A.  In  conversation  with  people  in  the  Office  of 
Education  [703]  at  that  time,  who  were  charged 
with  requirements  for  compliance  of  educational  air- 
craft. 

Q.  You  said  ''people."  Who  were  they,  Mr. 
Bradley? 

A.  Well,  one  gentleman  had  charge  of  that  in 
the  Office  of  Education. 

Q.     What  was  his  name? 

A.     His  name  was  Colonel  Dunn. 

Q.  Was  Colonel  Dunn  wdth  the  Agency  when 
you  were  in  your  office,  in  that  branch  ? 

A.  Yes,  he  was  with  the  Office  of  Education. 
That  is  a  constituent  agency  of  the  Federal  Security 
Agency. 

Q.  Did  Colonel  Dunn  ever  discuss  this  policy 
with  you,  Mr.  Bradley? 

A.     To  which  policy  are  you  referring? 


George  C.  Finn,  et  ah,  etc.  791 

(Testimony  of  Edward  G.  Bradley.) 

Q.  This  policy  whereby  the  Federal  Security 
agreed  with  the  CAA  that  they  would  not  register 
any  school  airplanes? 

A.    Yes,  he  did  discuss  that. 

Q.     He  discussed  it  with  you?  A.    Yes. 

Q.     "What  was  that  discussion,  Mr.  Bradley? 

A.  Colonel  Dunn  related  to  me  that  the  Office  of 
Education  felt  that  school  aircraft,  because  of  the 
restrictions,  should  not  be  flown,  and  that  when 
they  had  served  their  purpose  they  should  be 
scrapped,  and  he  said  in  view  of  [704]  that  the 
Office  of  Education  had  come  to  a  verbal  agree- 
ment wdth  the  Civil  Aeronautics  people  that  CAA 
would  not  register  any  educational  planes. 

Q.  Did  you  ever  discuss  this  agreement  with 
the  Civil  Aeronautics  Administration? 

A.     I  don't  believe  I  did. 

Q.  Do  you  know  who  in  the  Civil  Aeronautics 
Administration  established  the  policy  on  their 
side? 

A.  I  don't  know.  This  was  a  conversation  be- 
tAveen  Colonel  Dunn  and  the  CAA,  to  which  I  was 
not  a  party. 

Q.  Do  you  know  that  the  Civil  Aeronautics  Ad- 
ministration agTeed  with  Colonel  Dunn? 

A.     They  did,  yes. 

Q.     How  do  you  know  that,  Mr.  Bradley? 

A.  Because  CAA  referred  you  to  the  Federal 
Security  Agency  when  you  went  to  get  a  registra- 
tion. 

Q.  Is  that  the  only  knowledge  you  have  that 
they  agreed  not  to  register  the  plane? 
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A.     It  is  the  only  concrete  knowledge  I  have. 

Q.  Isn't  that  an  assumption,  Mr.  Bradley,  on 
your  part  ? 

The  Court:  Argumentative.  Sustained.  I  give 
you  two  more  minutes  on  this  examination. 

Mr.  Charles  C.  Finn :     May  I 

The  Court:  You  may.  The  only  reason  I  limit 
you  is  we  are  just  getting  nowhere.  [705] 

Mr.  George  C.  Finn:  I  have  a  point  here,  your 
Honor,  which  I  wish  to  bring  out. 

The  Court:  Ask  him  a  question.  You  are  ask- 
ing the  Avitness  Avhat  the  truth  as  to  facts  is,  and 
you  don't  have  to  be  clever  about  it.  Just  ask  him 
as  to  the  facts. 

Mr.  George  C\  Finn:  I  am  not  being  clever, 
your  Honor.  I  am  just  asking 

The  Court :  I  mean,  if  you  want  to  bring  it  out, 
ask  him  a  question  about  it. 

Mr.  George  C.  Finn:  Mr.  Bradley,  in  this  meet- 
ing we  had  in  your  office  you  stated  that  the  Civil 
Aeronautics  attorney  and  the  registrar  of  aircraft 
were  present;  is  that  correct? 

A.     That  is  correct. 

Q.  And  that  the  attorney  stated  that  the  Finns 
had  a  registerable  interest  in  the  aircraft? 

Mr.  Abbott:  Objection,  your  Honor,  unless  Mr. 
Finn  will  clarify  which  attorney  is  identified. 

Mr.  George  C.  Finn:  Mr.  Howard,  the  Civil 
Aeronautics  attorney. 

The  Witness:  Mr.  Howard  did  make  that  state- 
ment. 
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Q.  (By  Mr.  George  C.  Finn) :  He  made  that 
statement,  and  at  that  time  you  knew  of  the  policy 
not  to  register  an  aircraft ;  is  that  correct  % 

A.     Yes,  sir.  [706] 

Q.  Mr.  Bradley,  can  you  tell  me  why  the  policy 
was  not  followed? 

A.     No,  I  can't  tell  you  why. 

Q.  Wasn't  it,  Mr.  Bradley,  because  of  the  dis- 
cussion that  we  had  in  your  office  with  your  agency 
and  the  Civil  Aeronautics  Administration  present? 
Wasn't  that  the  reason  they  registered  the  air- 
plane ? 

A.  You  will  have  to  give  me  more  on  that,  Mr. 
Finn.  I  don't  believe  I  quite  understand  what  you 
want. 

Q.  You  mil  admit  the  policy  was  not  followed; 
the  QiYil  Aeronautics  Administration  did  register 
the  airplane.  A.     That  is  right. 

The  Court:  You  w^ant  to  know  why  they  did 
register  it? 

Mr.  George  C.  Finn:  Your  Honor,  I  want  to 
know  if  he  knows,  or  is  it  his  opinion,  or  to  his 
knowledge,  was  the  result  of  the  meeting  that  we 
had  in  his  office  discussing  all  these  facts  the  reason 
that  the  Civil  Aeronautics  Administration  decided  to 
go  against  the  policy. 

The  Witness:  I  would  say  that  it  was  not  the 
result  of  the  meeting,  Mr.  Finn. 

Q.  (By  Mr.  George  C.  Finn)  :  Do  you  have  any 
opinion  what  it  was  a  result  of? 

A.     I  do  not. 
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Q.  Now,  'Mr.  Bradley,  it  is  a  long  time  ago, 
isn't  it 

The  Court:  You  are  beyond  your  two-minute 
limit,  now.  [707]  Let's  proceed.  We  all  know  it  is 
a  long  time  ago. 

Mr.  George  C.  Finn :     I  would  like  to  refresh 

The  Court:  He  has  been  on  the  stand  long 
enough.  He  could  have  thought  it  over  a  long 
time. 

Mr.  George  C.  Finn:     Don't  you  recall 

The  Court:  You  are  doing  like  most  lawyers  do 
on  cross-examination.  You  won't  leave  good  enough 
alone. 

Q.  (By  Mr.  George  C.  Finn)  :  Don't  you  recall, 
Mr.  Bradley,  that  we  had  a  final  issue  here  as  to 
the  fact  that  Form  35  did  not  coincide  with  the 
Form  65,  and  that  the  Fonn  35  coincided  with  a 
rescinded  regulation,  and  the  Form  65  reactivated 
the  rescinded  regulation?  You  remember  that  as 
l^art  of  oui'  discussion? 

A.     At  which  meeting  was  that,  Mr.  Finn? 

Q.     At  our  conference. 

A.  My  recollection  is  that  the  Form  35  was  not 
discussed  at  the  meeting  with  the  lawyers. 

Q.  Do  you  recall  my  coming  to  you,  Mr.  Brad- 
ley, and  saying  to  you,  ''Why  doesn't  this  coincide 
A\4th  the  Regulation"? 

A.     A\"hich  one  are  you  talkmg  about? 

Q.  This  Form  65  doesn't  coincide  with  the  Regu- 
lation. 
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A.  I  recall  you  stated  there  was  a  difference  in 
the  langauge. 

Q.  And  weren't  you  and  I  at  the  special  meet- 
ing? That  [708]  is,  I  came  to  your  office  alone,  sub- 
sequent to  the  conference  ?  A.     Yes,  you  did. 

Q.  That  is  right.  Do  you  remember  w^hich  way 
your  desk  w^as  facing,  Mr.  Bradley?  Wasn't  it  fac- 
ing the  door  of  that  office? 

The  Court:     Let's  don't  go  into  that. 

Mr.  George  C.  Finn:  This  is  important,  your 
Honor. 

The  Court:  It  doesn't  make  any  difference 
whether  he  had  a  desk  or  not. 

Mr.  George  C.  Finn:  It  does  in  this  case,  your 
Honor. 

The  Court :  I  will  cut'  off  your  cross-examination 
if  you  don't  abide  by  the  rules  of  conduct. 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Bradley, 
when  we  entered  this  discussion,  I  asked  you,  "Why 
doesn't  this  comply?  This  Form  65  just  doesn't 
comply  with  the  regulations."  You  recall  that? 

A.    Yes. 

Q.     And  you  admitted  that  it  didn't  didn't  you? 

A.  Yes,  I  said  there  was  a  difference  in  lan- 
guage. 

Q.  That  is  correct.  Didn't  you  pull  out  of  the 
middle  drawer  of  your  desk  a  tissue  paper  docu- 
ment and  say,  '^Well,  this  may  have  some  bearing 
on  the  matter"? 

I  asked  you,  '^What's  that?" 

And  you  said,  "Well,  this  is  a  jacket  that  w^ent 
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to   the   printer   in   order   to   make   up   this    [709] 

form." 

Do  you  recall  this  conversation?  This  is  a  long 
time  ago,  now,  I  realize  that. 

The  Court:  You  aren't  permitted  just  to  rub 
down  the  witness,  so  to  speak,  to  try  to  get  him  to 
remember.  You  asked  him  whether  he  remembered 
or  not. 

Q.  (By  Mr.  George  C.  Finn) :  Don't  you  re- 
member this  tissue  paper,  Mr.  Bradley? 

A.     I  do  not  recall. 

Q.  Now,  I  was  in  a  hurry,  and  you  sent  it  down 
to  the  photostater,  and  he  photostated  it,  and  I 
came  back  an  hour  later,  and  you  recall  that  you 
said,  "It  is  not  a  very  good  photostat.  It  shoots 
right  through  the  paper.*"  And  it  was  a  little 
garbled  on  the  front  because  the  thing  was  so  thin. 

The  Court :  You  asked  him  about  40  questions  in 
one.  Which  one  do  you  want  answered? 

Q.  (By  Mr.  George  C.  Finn)  :  Do  you  recall 
this,  Mr.  Bradley? 

A.     I  do  not  recall  the  incident. 

Q.  Do  you  recall  ever  making  a  photostat  for 
me  at  all?  A.    Yes,  sir. 

Q.     That  was  the  photostat  of  the  Form  65? 

A.     Yes,  sir. 

Q.  Do  you  recall  making  the  photostat  of  the 
Form  35,  the  jacket  that  was  sent  to  the  printer? 

A.     No,  sir,  I  do  not.  [710] 

Mr.  George  C.  Finn :  Thank  you.  Your  Honor,  I 
would  like  to  have  had  time  to  go  into  this  affidavit. 
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The  Court :  You  will  be  given  time  when  we  get 
the  original  here.  Counsel  says  it  is  a  duplicate  origi- 
nal that  you  have.   Are  you  willing  to  accept  that? 

Mr.  George  C.  Finn:  No,  your  Honor,  on  the 
basis  of  the  question  that  w^as  asked  me  on  the 
stand,  stating  I  offered  Mr.  Bradley  $2,000  or  $3,- 

000  for  a  bill  of  sale. 

The  Court:  You  heard  his  testimony  this  morn- 
ing. 

Mr.  George  C.  Finn:  That  has  nothing  to  do 
with  the  affidavit,  your  Honor,  I  believe.  I  have 

The  Court:  The  witness  says  he  has  made  one 
affidavit.  Do  you  have  any  information  he  has  made 
more  than  one  ? 

Mr.  George  C.  Finn:     No,  your  Honor. 

The  Court:  Very  well.  You  have  in  jout  hand 
what  the  Government  says  is  a  duplicate  original 
of  that  affidavit.  Do  you  have  any  information  to 
the  contrary? 

Mr.  George  C.  Finn :     My  recollection  is  that 

1  The  Court:  I  don't  want  to  hear  that.  You 
aren't  on  the  stand  testifying.  If  you  want  to  testify 
you  will  take  the  stand. 

Mr.  George  C.  Finn:  My  information  to  the 
contrary  comes  from  this  statement 

The  Court:     I  don't  want  to  hear  it. 

Mr.  George  C.  Finn:  That  the  [711]  state- 
ment  

The  Court:  Do  you  contend  there  is  another 
affidavit? 
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Mr.  George  C.  Finn :  I  contend  the  statement 
made  to  me  is  not  in  this  affidavit. 

The  Court:     It  may  not  be. 

Mr.  George  C.  Finn:  It  was  purported  to  be  in 
this  affidavit,  your  Honor. 

The  Court:  Any  further  questions  of  this  wit- 
ness ? 

Mr.  George  C.  Finn:  Plaintiff  allegedly  read 
from  the  affidavit.  Now,  I  don't  find  that  state- 
ment  

The  Court:  Did  Mr.  Abbott  ask  you  the  ques- 
tion? 

Mr.  George  C.  Finn:     Yes,  your  Honor. 

The  Court:  Take  it  up  with  him  at  the  recess. 
You  gentlemen  can  speak  to  each  other. 

Mr.  Abbott :     This  affidavit 

The  Court:  I  don't  want  to  hear  about  it,  now. 
Speak  to  each  other  at  the  recess  about  it. 

Any  further  questions  of  this  witness? 

Mr.  Abbott:  The  government  has  some  ques- 
tions. 

The  Court:  There  will  be  no  recess  until  we 
finish  with  this  witness. 

Redirect  Examination 
By  Mr.  Abbott: 

Q.  Will  you  please  state,  Mr.  Bradley,  what 
duties  you  had  as  Chief  of  the  Compliance  Section, 
in  addition  to  the  [712]  duties  relative  to  the  sur- 
plus property  in  the  possession  of  the  school  dis- 
tricts? Be  brief,  sir.  j| 
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A.  I  handled  real  property  transactions,  that 
is,  compliance  cases  where  schools  or  hospital?v  wished 
to  remove  some  of  the  restrictions  that  were  placed 
upon  the  disposal  of  real  property,  and  also  any 
requests  from  schools  or  hospitals  with  regard  to 
the  usage  of  personal  property,  and  also  any  air- 
craft matters  that  came  up. 

Q.  Can  you  estimate  the  total  amount  of  your 
time  consumed  in  handling  aircrafts  matters  relat- 
ing to  educational  disjiosal  while  you  were  Chief  of 
the  Compliance  Section? 

A.  I  would  say  that  the  real  property  transac- 
tions took  better  than  50  per  cent  of  the  time, 
and 

Q.     Well — pardon  me.  Go  ahead. 

A.     aircraft  disposal  and  the  other  personal 

property  disposal  matters  took  the  balance  of  the 
time. 

Mr.  Abbott:  Will  the  clerk  please  place  before 
the  witness  Plaintiff 's  Exhibits  5  and  12. 

Q.  (By  Mr.  Abbott) :  While  the  clerk  is  search- 
ing for  those,  can  you  state  whether  you  made  any 
notation,  mental  or  otherwise,  of  the  serial  number 
on  the  bill  of  sale  displayed  to  you  by  Mr.  Finn,  in 
the  course  of  your  meetings  with  him? 

A.     No,  sir,  I  did  not. 

Q.  Will  you  examine  Plaintiff's  Exhibits  5  and 
12?  [713]  Exhibit  5  relates  to  the  plane  in  suit 
and  Exhibit  12  relates  to  the  hulk.  Will  you  please 
state  w^hether,  from  that  examination,  you  can 
state  if  either  one  of  those  was  the  bill  of  sale  dis- 
played, and  if  so,  which  ? 
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A.  I  cannot  state  which  bill  of  sale  was  shown 
to  me  by  Mr.  Finn.  It  was  either  one  or  the  other.  I 
do  not  know. 

Q.  Mr.  George  Finn  has  testified  that  the  meet- 
ing- with  the  several  attorneys  occurred  on  April  4, 
1951.  Do  you  have  any  reason  to  question  the  ac- 
curacy of  that  date,  Mr.  Bradley? 

A.     No,  sir,  I  have  not. 

Q.  Now,  calling  your  attention  to  the  dates  of 
the  two  bills  of  sale,  Plaintiff's  Exhibits  5  and  12, 
can  you  tell,  from  an  inspection  of  those  two  docu- 
ments, which,  if  either  of  them,  might  have  been  the 
document  shown  to  you  in  the  course  of  your  meet- 
ings with  Mr.  Finn? 

The  Court:  "Might"  have  been?  He  says  either 
one  of  them  might  haA'c  been.  That  doesn't  advance 
you  anyw^here. 

Q.     (By  Mr.  Abbott)  :     Or  was  furnished 

The  Court:  *'Was.''  Can  you  tell  now  which  it 
Avas.  Mr.  Bradley?  Was  it  Exhibit  5  or  was  it  Ex- 
hibit 12? 

The  Witness:  Since  the  meeting  was  held  on 
April  4,  1951,  I  would  assume  that  any  bill  of  sale 
shown  to  me  would  have  to  be  dated  prior  to  that 
time.  It  appears  that  Exhibit  12  has  a  date  prior 
to  the  date  of  the  meeting  with  Mr.  Finn. 

Q.  (By  Mr.  Abbott)  :  Can  you  state  whether  or 
not  Exhibit  [714]  5  could  have  been  the  bill  of  sale 
dis})layed  to  you.  Mr.  Bradley? 

A.     It  could  have  been,  sir. 
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Q.  Have  you  examined  the  date  on  that  docu- 
ment? A.     Yes,  sir. 

Q.  After  an  examination  of  that  date,  what  is 
your  testimony  as  to  whether  or  not  that  could  have 
been — and  by  "that"  I  mean  Exhibit  5 — the  docu- 
ment displayed  on  April  4,  or  prior  thereto  ? 

I  am  referring  to  the  date  upon  the  photostatic 
document,  not  the  certification,  sir. 

A.    Which  date? 

The  Court:     The  date  is  February  28th,  isn't  it? 

Mr.  Abbott:     April  14th. 

The  Court:  The  bill  of  sale  is  dated  February 
28th. 

Mr.  Abbott :  Effective  February  28th,  but  signed 
and  subscribed  on  April  14th. 

The  Court:     It  speaks  for  itself,  doesn't  it? 

Mr.  Abbott:     On  its  face. 

Q.  (By  Mr,  Abbott)  :  How  many  files  relating-  to 
educational  disposal  were  there  in  your  office  at  the 
time  of  your  meeting  with  Mr.  Finn  ? 

A.  I  would  estimate  approximately  six  or  seven 
hundred  files. 

Q.  In  your  normal  transactions  with  persons 
who  [715]  requested  release  of  restrictions  relative  to 
aircraft  in  the  hands  of  school  districts,  was  it 
necessary  to  refer  to  the  files?  A.     No,  sir. 

Q.  Was  that  ever  done,  except  in  the  transac- 
tion with  Mr.  Finn? 

A.     Not  while  I  was  there,  sir. 

The  Court:     Will  the  clerk  please  place  before 
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the  witness  Plaintiff's  Exhibit  14  for  identification, 

a  document  previously  displayed  to  counsel  ? 

Q,  (By  Mr.  Abbott) :  Does  that  document  rep- 
resent a  monument  of  the  policy  or  part  of  the 
policy  to  which  you  have  testified,  sir? 

A.     It  does,  sir. 

Mr.  Abbott:  May  Plaintiff's  Exhibit  14  be  ad- 
mitted in  evidence,  your  Honor? 

The  Court:     Any  objection? 
•    Mr.  Blackman:     I  don't  know  what  the  descrip- 
tion of  that  would  be.  May  I  have  it  identified  be- 
fore it  is  offered  in  evidence? 

Mr.  Abbott:  Plaintiff's  Exhibit  No.  14  is  the 
letter  from  Mr.  Wisner  of  the  Department  of  De- 
fense to  Mr.  Larsen,  General  Services  Adminis- 
trator, dated  February  28,  1948. 

The  Court:  It  doesn't  appear  to  be  on  this  list 
of  exhibits,  as  I  have  it.  [716] 

Mr.  Abbott:     It  has  been  marked  this  morning. 

The  Court:  Very  well.  Is  there  objection  to  the 
offer  ?  Received  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  14,  was  received  in  evidence.) 

Mr.  Abbott:  Will  the  clerk  })lease  place  before 
the  witness  Plaintiff's  Exhibit  15  for  identification? 

Mr.  Nelson :  If  the  court  please,  we  have  no  ob- 
jection to  the  offer  in  evidence,  but  there  was  a  ques- 
tion as  to  whether  this  is  the  policy.  I  am  a  little 
confused  as  to  which  policy  we  are  referring  to,  in- 
asnnich  as  we  have  had  so  manv  of  them. 
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Mr.  Abbott:  The  document  will  speak  for  it- 
self. 

The  Ooiiii::     Haven't  you  seen  the  document? 

Mr.  Nelson :  Perhaps  I  did  earlier  this  morning. 
But  if  I  have  just  a  statement  as  to  which  one  it 
is,  that  will  be  satisfactory. 

Mr.  Abbott:  Plaintiff's  Exhibit  14  is  a  letter 
from  Mr.  Wisner  of  the  Department  of  Defense  to 
Mr.  Larsen,  General  Services  Administrator,  dated 
February  18,  1948. 

Q.  (By  Mr.  Abbott) :  Have  you  examined  Plain- 
tiff's Exhibit  15  for  identification,  Mr.  Bradlej^? 

A.    Yes,  sir. 

Q.     Have  you  seen  that  document  before,  sir? 

A.     I  have,  sir.  [717] 

Q.    When?  A.     In  January  of  1951. 

Q.  Does  that  document  constitute  a  monument 
of  the  policy  of  the  Federal  Security  Administra- 
tion relating  to  the  screening  of  aircraft  for  military 
use  as  that  policy  existed  in  April,  1951? 

A.     It  does. 

Mr.  Abbott:  We  offer  in  evidence  Plaintiff's 
Exhibit  15,  your  Honor. 

The  Court:     Is  there  any  objection? 

Received  in  evidence. 
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(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  15,  was  received  in  evidence.) 

Q.  (By  Mr.  Abbott)  :  From  your  examination 
of  the  pictures  of  an  airplane  displayed  to  you  by 
Mr.  George  Finn,  did  you  form  any  opinion  as  to 
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whether  or  not  that  airplane  could  be  readily  placed 

in  a  flyable  condition  ? 

Mr.  Blackman:  Just  a  moment.  If  the  court 
please,  I  don't  know  what  "readily  placed  in  a  fly- 
able  condition"  means.  It  is  vague  and  indefinite. 
It  calls  for  a  conclusion  of  a  witness  not  qualified  to 
express  an  opinion. 

The  Court:     Sustained. 

Q.  (By  Mr.  Abbott) :  From  the  examination  of 
the  pictures  displayed  by  Mr.  Finn  to  you.  did  you 
form  an  opinion  as  to  whether  the  aircraft  so  por- 
trayed would  be  one  which  could  [718]  be  i-eadily 
used  by  a  militaiy  establishment  ])ursuant  to  the 
policy  you  described  ? 

Mr.  Blackman:     Same  objection. 

The  Court:     Sustained. 

Q.  (By  Mr.  Abbott)  :  Do  you  have,  as  a  part  of 
your  official  duties,  as  those  duties  existed  in  April, 
1951,  any  power  to  control  the  action  of  the  Civil 
Aeronautics  Administration  ? 

A.     None  whatsoever. 

Q.  Did,  at  that  time,  any  of  your  superiors  have 
any  power  to  control  the  action  of  the  Civil  Aero- 
nautics Administration  ? 

A.     Not  that  I  am  aware  of. 

Q.  And  by  ''superiors,"  I  mean  those  within  the 
Federal  Security  Agency.  Did  you  so  imderstand 
the  question?  A.     Yes,  sir. 

Q.  Did  you  witness  any  conversation  between 
the  laywers  representing  the  Federal  Security  Ad- 
ministration   and    Mr.    Howard    relative    to    'Sir. 
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Howard's  declaration  as  to  registerable  interest  in 

the  aircraft  described  by  Mr.  Finn? 

A.     I  did  hear  that  statement. 

Q.  What  in  particular  did  Mr.  Hiller  and  Mi\ 
Davidson,  the  Federal  Secunty  Administration 
lawyers,  say  on  that  subject  to  Mr.  Howard? 

A.  As  I  recall  it  from  Mr.  Hiller  and  Mr.  [719] 
Davidson,  did  not  agree  there  w^as  a  registerable 
interest. 

The  Court:     Your  next  question? 

Q.  (By  Mr.  Abbott)  :  Was  anything  else  said 
on  that  point,  sir*? 

The  Court:  Haven't  we  been  over  it  once?  I 
think  it  has  probably  been  two  or  three  times. 

Mr.  Abbott:     We  have,  your  Honor. 

Q.  (By  Mr.  Abbott)  :  If  a  notice  from  the  Gen- 
eral Services  Administrator,  pursuant  to  your 
organic  law,  had  been  given  relative  to  any  air- 
craft Lii  the  possession  of  Vineland  Elementary 
School  District,  w^ould  you  be  aware  of  that  notice, 
if  given  during  the  period  w^hen  you  occupied  the 
position  of  Chief  of  the  Compliance  Section? 

A.     Yes,  I  would  have  known. 

Mr.  Abbott:  Your  Honor,  there  has  been  some 
reference  to  a  sale  of  an  aircraft  at  San  Luis 
Obispo.  The  court  had  instructed  the  Government 
to  secure  the  facts  relative  to  that  transaction  and 
propose  a  stipulation.  We  are  prepared  to  do  so  at 
this  time. 

The  Court:  Have  you  discussed  it  w^ith  counsel 
outside  of  court? 
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Mr.  Abbott :     I  have  not,  your  Honor. 

The  Court:  Don't  bring  any  of  these  matters 
here  until  you  gentlemen  discuss  them  outside  of 
court.  We  had  that  agreement  at  the  pretrial  pro- 
ceedings, as  I  understood.  [720]  Anything  further? 
What  about  this  affidavit  that  was  discussed.  Is  the 
original  here  ? 

Mr.  Abbott :     I  have  the  original,  your  Honor. 

The  Court:  Do  you  wish  to  see  it,  Mr.  George 
Finn? 

Any  further  questions  of  Mr.  Bradley? 

Mr.  Blackman:  I  have  just  a  very  few,  your 
Honor. 

The  Court:  Very  well.  We  will  have  no  recess 
until  we  finish  with  this  witness.  If  they  are  worth 
delaying  the  recess  for,  you  may  proceed. 

Recross-Examination 
By  Mr.  Blackman : 

Q.  You  were  asked  by  Mr.  Abbott,  whether  or 
not  you  had  any  power  to  control  the  action  of  the 
Civil  Aeronautics  Administration,  and  you  said  you 
did  have  none ;  is  that  right  ? 

A.     That  is  right,  sir. 

Q.  But  you  did  have  it  within  your  power  to 
send  over  to  the  Civil  Aeronautics  Administration 
a  copy  of  the  War  Assets  Form  65,  Plaintiff's  Ex- 
hibit 1  for  identification,  did  you  not? 
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Mr.  Abbott :  That  question  assumes  an  erroneous 
state  of  the  record.  There  has  been  no  such  testi- 
mony. 

Mr.  Blackman:     What  testimony? 

Mr.  Abbott:  Furthermore,  the  question,  your 
Honor,  is  improper  in  form,  and  is  [721]  im- 
material. 

The  Court:     It  is  improper  in  form.  Sustained. 

Do  you  wish  to  ask  him  if  there  was  any  reason 
why  he  didn't? 

Q.  (By  Mr.  Blackman)  :  Was  there  any  rea- 
son why  you  couldn't  send  over  to  the 

The  Court:     Why  he  didn't. 

Q.     (By  Mr.   Blackman):     why  you  didn't 

send  over  to  the  Civil  Aeronautics  Administration 
a  copy  of  War  Assets  Form  65,  which  is  Plain- 
tiff's Exhibit  1  in  this  case,  so  they  could  record 
it  in  the  file  pertaining  to  this  airplane? 

The  Witness:  Would  you  state  that  again, 
please  ? 

The  Court:  Is  there  any  reason  why  you  didn't 
send  over  to  the  Ci^'il  Aeronautics  Administration 
Plaintiff's  Exhibit  1,  Form  65,  or  any  other  docu- 
ment which  would  show  these  Grovernment  limita- 
tions upon  the  use  or  resale  of  this  airplane,  so 
that  anyone  examining  the  records  in  the  Civil  xVero- 
nautics  Administration  w^ould  see  these  things  and 
know  about  them  ? 
W'      Is  that  your  question? 

Mr.  Blackman:  That  is  the  question  exactly, 
vour  Honor. 
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The  Witness :  I  do  not  recall  we  had  any  author- 
ity. If  a  pei^on  wanted  to  register  a  plane,  that 
we  had  any — it  was  not  a  matter  for  our  jurisdic- 
tion. I  would  have  no  reason  to  have  sent  a  Foitq 
65  to  the  Civil  Aeronautics  Administration.  [722] 

The  Court:  Except  to  advise  them  of  the  status 
of  a  piano.  They  keep  a  file  on  various  planes,  do 
they  nof? 

The  Witness :     I  presmne  so. 

The  Court:  Wouldn't  it  be  convenient  for  them 
to  have  all  this  infonnation? 

The  Witness:  I  presimie  it  would.  But  we  never 
came  to  that  agreement. 

The  Court :  There  was  no  reason  that  you  know 
of  why  it  wasn't  done? 

The  Witness :     No,  sir. 

The  Court:     Does  that  cover  it,  Mr.  Blackman? 

Mr.  Blackman:     Almost,  your  Honor. 

Q.  (By  Mr.  Blackman)  :  As  a  matter  of  fact, 
Mr.  Bradley,  that  was  done  in  connection  with  the 
other  C-46  which  is  not  in  suit,  was  it  not? 

Mr.  Blackman:  Mr,  Clerk,  will  you  lay  before 
the  witness  Exhibit  U  ? 

Can  you  answer  the  question? 

The  Witness:     Would  you  please  repeat  it? 

Mr.  Blackman:  Mr.  Eeporter,  will  you  please 
read  it  ? 

(The  question  was  read.) 

The  Witness:  I  have  no  knowledge  that  it  was 
done  in  connection  with  this,  that  the  Federal  Seen- 
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rity  Agency  sent  these  documents  over  to  the  Civil 
Aeronautics    Administration.     Is    that    your   ques- 
tion? [723] 

Mr.  Blackman:  Are  you  looking  at  Exhibit  U 
at  this  time? 

The  Court:  Exhibit  U  is  a  certified  copy  of  the 
Civil  Aeronautics  Administration  file,  is  it? 

Mr.   Blackman:     Yes,  sir. 

The  Court :  And  your  question  is,  does  he  know 
how  those  papers  got  into  that  file. 

Mr.  Blackman :  That  is  as  good  a  way  of  putting 
it,  your  Honor,  as  any. 

The  Witness :     I  do  not  know. 

The  Court:  Do  you  see  a  copy  of  the  War 
Assets  Form  65  in  there? 

The  Witness:     Yes,  sir. 

Mr.  Blackman:     I  have  no  further  questions. 

The  Court :     Anything  further,  Mr.  Abbott  ? 

Mr.  Abbott:  May  it  be  stipulated,  your  Honor, 
that  Exhibit  U  relates  to  the  hulk,  the  aircraft 
portrayed  in  the  pictures  displayed  by  Mr.  Finn? 

Mr.  Blackman :     By  all  means. 

The  Court:     Is  it  in  evidence? 

Mr.  Blackman:  If  it  isn't,  we  will  offer  it  in 
evidence  at  this  time. 

The  Court:  That  is  up  to  you  gentlemen  to 
check  and  keep  a  list  of  what  is  in  evidence. 

Mr.  Abbott :     It  is  not  in  evidence.  [724] 

The  Court:     Is  there  objection  to  the  offer? 

Mr.  Abbott:     No  objection. 

Mr.  Blackman :     We  are  offering  it. 
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Mr.  Nelson:     No  objection. 

The  Court:  Received  in  evidence  as  Exhibit  U. 
Whose  Exhibit  U  is  it?  International's"? 

Mr.  Blackman:  I  don't  believe  it  is  Interna- 
tional's. 

Mr.  Abbott:     It  is  International's. 

The  Court:     It  may  be  received  in  evidence. 

(The   document  referred  to,  marked  Inter- 
national's Exhibit  U,  was  received  in  evidence.) 

The  Court :  Now,  Mr.  George  Finn,  do  you  have 
anything  more  you  have  to  ask  Mr.  Bradley  about 
this  affidavit,  or  anything  else? 

Mr.  Georeg  C.  Finn :     Yes,  your  Honor. 

The  Court:     Proceed. 

Mr.  George  C.  Finn :  The  question,  j^our  Honor, 
that  T  raised  in  this  affidavit 

The  Court:     Just  put  your  question. 

Is  there  a  copy  of  tho  document  before  the  wit- 
ness? 

Mr.  George  C.  Finn:  Yes,  your  Honor.  Oh,  no, 
your  Honor. 

The  Court:  The  Government  says  that  one  is  a 
duplicate  original. 

Mr.  Clerk,  will  you  place  the  duplicate  original 
before  [725]  the  witness. 

Mr.  George  C.  Finn:  Here,  I  Avill  give  him  this 
one. 

The  Court :     Has  it  been  marked  ? 

Mr.  George  C.  Finn :  Your  Honor,  you  can  mark 
it  as  our  exhibit. 
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The  Court:  Mark  it  as  Government's  next  ex- 
hibit in  order  for  identification. 

The  Clerk:     Government's  No. 16  for  identifica- 
tion. 
^,  (The    document    referred    to    was    marked 

B'        Plaintiff's  Exhibit  16  for  identification.) 

P     The 'Court:     Your  question?  [726] 

Q.  (By  Mr.  Georo^e  C.  Finn) :  Mr.  Bradley, 
referring-  to  the  statement  that  Mr.  Finn  offered 
to — on  page  2,  about  the  middle  of  the  pas^e  it 
states,  "He,"  and  that  is  referring  to  Mr.  Finn, 
''He  indicated  he  would  be  willing  to  pay  the  Fed- 
eral Government  two  or  three  thousand  dollars  to 
secure  the  execution  of  such  a  document,"  and  it 
refers  to  a  sales  document.  A.     Yes,  sir. 

The  Court :     Now,  what  is  your  question  1 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Bradley, 
was  that  statement  made  as  to  you,  or  as  to  the 
Federal  Government? 

A.  The  statement  was  made,  Mr.  Finn,  as  to  the 
Federal  Government. 

Q.  Was  it  made  to  you  for  the  Federal  Govern- 
ment? A.    Yes,  sir. 

Q.     Who  was  present,  Mr.  Bradley? 

A.     Just  you  and  I. 

Q.  Mr.  Bradley,  are  you  aware  that  the  Govern- 
ment offered  to  settle  this  case  for  $2,500,  and  re- 
turn the  airplane  to  the  Finns? 

Mr.  Abbott:  Objection,  your  Honor,  and  we  cite 
it  as  misconduct. 
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The  Court:  Yes,  it  is  contemptuous  misconduct. 
You  should  be  punished  for  it.  The  jury  is  in- 
structed to  disregard  it.  Any  matter  concerning 
compromise  is  not  properly  admissible.  If  you  knew 
anything  at  all  about  practicing  [727]  law,  you 
would  know  that. 

Mr.  George  C.  Finn:  I  am  sorry,  your  Honor.  I 
apologize.  I  didn't  know  about  it. 

The  Court:  That  is  the  trouble  with  a  layman 
practicmg  law. 

Mr.  Abbott :  May  the  Government  be  heard  with 
a  motion  as  soon  as  we  recess,  your  Honor  ? 

The  Court:     Yes. 

Mr.  Charles  C.  Finn:  Your  Honor,  I  believe 
that  he  made  the  point 

The  Court:  You  sit  down.  Any  further  ques- 
tions of  this  witness? 

Q.  (By  Mr.  George  C.  Finn) :  On  page  3,  Mr. 
Bradley,  you  make  the  statement  in  this  affidavit 
that  reads,  "In  other  words  he" — and  it  refers  to 
Mr.  Finn — "was  advised  that  the  only  title  to  the 
plane  which  he  could  receive  from  the  school  which 
would  be  recognized  by  the  Federal  Security  Agency 
was  a  purchase  under  proper  conditions  of  the 
plane  as  scrap." 

The  Court:  What  is  your  question?  Did  he  say 
that  or  not,  is  that  the  question? 

Mr.  George  C.  Finn:     No,  your  Honor. 

The  Court:     What  is  your  next  question? 

Q.     (By  Mr.   George   C.   Finn):     Mr.   Bradley, 


George  C.  Finn,  et  ah,  etc.  813 

(Testimony  of  Edward  Gr.  Bradley.) 
did  you  interpret  that  to  mean  the  passage  of  title 
to  the  plane  as  scrap  [728]  was  acceptable  to  the 
Federal  Security  Agency? 

A.     Would  you  please  repeat  that? 

Q.  Did  you  mean  by  that  statement  that  the 
passage  of  title  to  the  plane  as  scrap  was  acceptable 
to  the  Federal  Security  Agency? 

The  Court:  Objection  sustained.  Put  your  next 
question. 

Mr.  George  C.  Finn:  That  was  the  last  ques- 
tion, your  Honor. 

The  Court:  Yery  well.  Any  further  questions 
of  this  witness? 

Mr.  Abbott:  None  by  the  Government,  your 
Honor. 

Mr.  Nelson:     No  cross-examination. 

The  Court:  You  may  step  down.  You  are  ex- 
cused. 

(Witness  excused.) 

The  Court:  We  will  take  the  usual  afternoon 
recess,  ladies  and  gentlemen,  for  five  minutes,  sub- 
ject to  the  usual  admonition. 

(Thereupon  the  jury  retired  from  the  court- 
room.) 

The  Court:  Let  the  record  show  the  jury  has 
retired  from  the  courtroom.  The  clerk  has  forms  of 
sjjecial  verdict  to  hand  to  counsel  and  the  parties, 
and  I  will  ask  you,  gentlemen,  to  examine  them. 

Mr.  Abbott :  Maj^  the  Government  be  heard  with 
a  motion  at  this  time,  your  Honor? 
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The  Court:     You  may.  [729] 

Mr.  Abbott:  The  remarks  of  Mr.  Finn  at  the 
close  of  the  session  just  concluded,  standing  alone, 
would  more  than  justify  an  order  of  mistrial, 
your  Honor.  We  so  move,  but  in  addition  to  those 
remarks  so  made,  we  will  ask  the  court  to  briefly 
review  the  record  of  conduct  by  these  defendants 
in  this  case  time  after  time  despite  the  court's  ad- 
monition. They  have  stood  up,  and  in  the  presence 
of  the  juiy,  have  stated  that  the"  Government  has 
deprived  them  of  a  jury  trial  in  this  case,  which  not 
only  has  the  effect  and  does  prejudice  the  Govern- 
ment's case,  but  was  well  calculated  to  do  so,  and 
though  some  rules  of  judicial  conduct  and  of  pro- 
fessional conduct  are  probably  known  only  to  law- 
yers, or  best  to  lawyers,  there  can  be  no  doubt  as 
to  both  Messrs.  Finn  in  making  those  statements  on 
repeated  occasions  during  the  course  of  this  trial. 
This  last  statement  by  Mr.  George  Finn  that  there 
has  been  an  offer  to  compromise  the  suit  by  some 
figure  of  some  $2,500  is  not  only  misleading-,  but 
even  it  it  were  completely  true,  it  would  be  liighly 
prejudicial  to  the  Govermnent's  case. 

We,  therefore,  move  the  court  in  this  case  to  dis- 
miss the  jury  and  hear  the  case  without  a  jury. 

Mr.  Blackman:  We  have  nothing  to  say,  your 
Honor. 

Mr.  Nelson:  Nothing  to  say  at  this  time,  your 
Honor. 

Mr.  George  C.  Finn :  Your  Honor,  any  reference 
that  was  made  in  our  case  in  the  record  was  not 
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made  with  any  intent  [730]  or  with  any  knowledge 
of  dropping  any  proceedings. 

The  Court:  In  other  words,  you  want  to  tell 
the  court  that  you,  a  man  of  your  maturity,  thought 
it  was  perfectly  proper  to  bring  before  the  jury  an 
offer  of  compromise? 

Mr.  George  C.  Finn :     I  didn't  know,  your  Honor. 

The  Court :     Did  you  ever  hear  of  such  a  thing  ? 

Mr.  George  C.  Finn:     No,  sir. 

The  Court:  In  other  words,  in  every  accident 
case  you  would  think  that  the  plaintiff  could  come 
in  and  say,  "Well,  this  morning  the  defendant 
offered  me  $4,000 r'  Did  you  have  that  idea? 

Mr.  George  C.  Finn:     No,  your  Honor. 

The  Court :  Very  well.  Then  why  did  you  bring 
it  before  the  jury? 

Mr.  George  0.  Finn:  I  can  explain  it,  your 
Honor.  As  I  understood  the  situation  that  occurred 
in  court,  that  Mr.  Abbott  made  the  reference  to  me 
on  the  witness  stand  that  I  had  offered  Mr.  Brad- 
ley, $2,000  for  a  sales  document. 

I  believe  the  record  will  show  that  I  did  not  make 
any  offer  to  the  Government,  but  the  question  was 
put  in  such  a  fashion  that  I  had  offered  to  Mr. 
Bradley  $2,000  for  a  sales  document,  and  then  when 
I  read  Mr.  Bradley's  affidavit 

The  Court:  I  heard  the  evidence.  I  didn't  get 
the  inference  that  the  Government  was  attempting 
to  insinuate  in  the  slightest  that  there  was  an  at- 
tempt made  to  bribe  Mr.  [731]  Bradley.  I  under- 
stood it  to  be  an  offer  to  the  Government. 

Mr.  George  C.  Fimi :     Your  Honor,  I  was  on  the 
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witness  stand,  and  it  wasn't  presented  to  me  as  an 
offer  to  the  Government,  It  was  presented 

The  Court:  In  this  trial,  w^hen  you  were  on  the 
witness  stand? 

Mr.  George  C.  Finn:    Yes. 

The  Court:  And  you  say  there  the  insinuation 
was  made  ? 

Mr.  George  C.  Finn:  Mr.  Abbott  asked  me  a 
question:  ^'Did  you  ever  offer"  I  believe  it  was  "to 
Mr,  Bradley  of  Federal  Security  Agency  $2,000  for 
a  bill  of  sale  to  this  airplane?" 

And  I  would  like  to  have  the  record  read  back,  so 
that  I  can  refresh  my  recollection. 

The  Court:     Assume  he  did.  What  about  it? 

Mr.  George  C.  Finn:  Your  Honor,  the  state- 
ment was  made 

The  Court:  There  was  no  insinuation,  as  I  re- 
call that  it  was  a  personal  offer,  or  that  it  was  an 
attempt  to  bribe,  if  that  is  what  you  are  referring 
to. 

Mr,  George  C.  Finn :  Your  Honor,  that  is  the 
insinuation  I  detennined  from  this,  and  because  of 
])rior  knowledge  I  had  of  Mr,  Bradley,  that  the 
Government  had  an  affidavit  which  stated  that  I 
had  offered  Mr.  Bradley  $2,000. 

The  Court:  What  does  that  have  to  do  with 
})ringing  before  a  jury  an  alleged  offer  of  com- 
promise in  the  lawsuit?  [732] 

Mr.  George  C.  Finn:  That  has  to  do  that  I 
couldn't  offer  Mr.  Bradley  $2,000  for  a  bill  of  sale 
for  the  plane. 

The  Court :     Mr.  Bradley  said  this  morning  that 
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you  offered  him  or  to  the  Government,  that  is, 
something,  and  he  said  again  this  afternoon  that 
you  made  your  offer,  and  there  was  no  insinuation, 
that  I  heard,  that  it  was  anything  but  an  offer  to 
the  Government. 

Now,  what  does  that  have  to  do  with  bringiui?  in 
an  offer  of  compromise  before  the  jury? 

Mr.  George  C.  Finn:  Not  this  afternoon,  your 
Honor,  but  prior  to  this,  in  the  trial  the  insinuation 
was  made  that  I  had  offered  Mr.  Bradley,  $2,000. 
The  truth  is  that  I  did  not  offer  Mr.  Bradley  or  the 
Government  that  and  the  fact  was  that  I  refused 
to  accept  the  Government's  offer  of  $2,500  to  clean 
up  this  whole  lawsuit. 

The  Court:  And  that  is  your  idea  of  i^roof,  is 
it? 

Mr.  George  C.  Finn :     That  is  my  idea. 

The  Court:  In  other  words,  it  is  your  idea,  and 
you  are  telling  the  court  in  good  faith  that  if  this 
was  a  personal  injury  action,  an  automobile  ac- 
cident case,  that  that  kind  of  evidence  could  be 
brought  before  the  jury,  that  you  could  say,  "You 
know  the  insurance  company  offered  me  so  much," 
and  you  could  do  that  before  the  court? 

Mr.  George  C.  Finn:  No,  your  Honor,  that  I 
wasn't  bringing  out  in  front  of  the  jury.  I  was 
bringing  out  before  [733]  the  jury  the  fact.  I  would 
not  possibly — I  w^ould  not  under  any  circum- 
stances  

The  Court:     That  is  a  matter  of  argument. 

Mr.  George  C.  Finn:  Yes,  your  Honor.  I 
wouldn't  know  that.  I  was  establishing  the  founda- 
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Hon  that  it  would  be  foolish  to  offer  Mr.  Bradley 
$2,000  for  a  sales  document  on  a  scrapped  airplane, 
where  I  wouldn't  even  accept  or  give  them  any 
money  on  an  airplane  that  was  in  suit,  which  they 
asked  $198,000  for.  That  is  my  position,  and  that 
was  the  only  position  I  take. 

The  Court:  I  didn't  ask  you  your  position.  I 
asked  you  why  you  brought  it  out  in  the  presence  of 
the  jury,  when  anyone  would  know  that  that  is  im- 
proper, it  seems  to  me. 

Mr.  George  C.  Finn:  That  was  why  I  brought 
it  out,  your  Honor. 

The  Court:     Because  you  knew  it  was  improper? 

Mr.  George  C.  Finn:  No,  your  Honor,  it  didn't 
seem  to  me  to  be  improper.  It  seemed  to  me  to  be 
expressing  the  truth  of  the  matter,  and  I  related 
it  for  that.  The  relationship  is  what  I  was  interested 
in,  the  facts  as  they  are  set  forth  in  order,  in 
chronological  order,  and  I  wanted  to  establish  that 
such  a  position  was  erroneous. 

The  Court :  I  will  deny  the  motion  for  a  mistrial. 
I  will  entertain  a  motion  that  this  party  be  held  in 
contempt  of  court  and  be  punished  accordingly  in 
due  time.  [734] 

Mr.  Abbott:  The  Government  so  moves,  your 
Honor. 

The  Court:  It  will  take  more  that  that.  I  wdll 
enteriain  a  formal  motion. 

Mr.  Abbott:  Shall  the  Government  proceed  by 
written  moving  papers,  or  will  the  court  entertain 
an  oral  motion  at  this  time? 


George  C.  Finn,  et  ah,  etc.  819 

The  Court :  I  think  you  should  proceed  by  writ- 
ten papers,  so  that  the  matter  will  be  entered  in 
due  form,  and  be  specific. 

Mr.  Charles  C.  Finn :  May  I  ask  a  question,  your 
Honor? 

The  Court:     Yes. 

Mr.  Charles  C.  Finn:  Do  we  understand,  your 
Honor,  we  are  now — my  brother  is  now  held  in  con- 
tempt of  court? 

The  Court :  No.  I  said  I  will  entertain  a  motion 
by  the  Government  to  hold  him  in  contempt  of 
couii:  for  what  he  has  just  done. 

Mr.  Charles  C.  Finn:     Do  we  have  any  defense 
against  that  motion? 
ft    The   Court:     You  will  be   heard;   that  is,  your 
brother  will  be.  You  are  not  involved  in  it. 

Mr.  Charles  C.  Finn:     Willi 

The  Court:  Do  you  want  to  get  involved  in  it? 
Is  that  what  you  want,  too? 

Mr.  Charles  C.  Finn:  I  am  involved  in  this  re- 
spect  

The  Court:  Not  in  this  incident,  and  I  suggest 
you  sit  [735]  down  and  stay  out  of  it. 

Now,  we  will  take  it  up  in  due  course,  at  the 
end  of  the  trial. 

Mr.  Abbott:  Anything  further,  if  the  court 
please  ? 

Mr.  Nelson:  Now,  if  the  court  please,  on  these 
interrogatories 

The  Court:  I  don't  want  to  discuss  these  inter- 
rogatories until  we  discuss  them  all  at  once. 

Mr.  Nelson :     Then  I  will  hold  it  until  that  time. 
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The  Court :  You  discuss  them  with  counsel  first, 
unless  there  is  some  obvious  matter. 

Mr.  Nelson:  No,  your  Honor,  it  isn't.  It  is  a 
substantive  matter. 

The  Court:  Very  well.  We  will  recess  for  five 
minutes. 

(Short  recess.) 

The  Court:  The  record  will  show  the  jury  are 
present.  You  may  call  the  Government's  next  wit- 
ness on  rebuttal. 

Mr.  Abbott:     Mr.  Hiller,  please. 

MANUEL  B.  HILLER 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
in  rebuttal,  was  examined  and  testified  as  follows: 

The  Clerk :     Will  you  state  your  name,  please  ? 
The  Witness :     Manuel  B.  Hiller,  H-i-1-l-e-r. 
The  Clerk :     Be  seated,  Mr.  Hiller,  please.  [736] 

Direct  Exammation 
By  Mr.  Abbott: 

Q.     What  is  your  profession,  sir? 

A.     I  am  a  lawyer. 

Q.     And  what  is  your  present  employment? 

A.  I  am  employed  by  the  Department  of  Health, 
Education  and  Welfare. 

Q.  How  long  have  you  been  employed  by  the 
Government  in  a  legal  capacity,   sir? 

A.     Since  1942. 

Q.  Calling  your  attention  to  the  month  of  April, 
1951,  did  you  attend  a  meeting  with  Mr.  George 
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Finn,  Mr.  E.  O.  Bradley,  Mr.  E.  J.  Davidson,  all 
of  the  Federal  Security  Agencj^,  except  Mr.  Finn, 
and  a  Mr.  Howard  of  the  Civil  Aeronautics  Admin- 
istration and  a  Miss  O'Neil  of  the  Civil  Aeronautics 
Administration?  A.     I  did. 

Q.     Do  you  recall  the  date  of  that  meeting? 

A.  Not  the  exact  date.  It  was  sometime  in  the 
month  of  April. 

Q.     Do  you  recall  whether  it  was  in  the  early 
or  the  latter  part  of  April,  Mr.  Hiller? 
f     A.     I  would  say  it  was  probably  in  the  earlier 
half  of  the  month. 

Q.     Do  you  recall  the  place  of  that  meeting  ?  [737] 

A.     Yes,  sir. 

Q.    Where  was  it? 

A.     It  was  in  the  office  of  Mr.  Bradley. 

Q.  Was  that  in  the  Federal  Security  Agency 
building  in  Washington,  D.  C.  ? 

A.     That  is  correct,  sir. 

Q.  Will  you  please  state  to  the  court  and  jury, 
sir,  what  was  said  by  each  of  the  persons  present,  as 
nearh^  as  possible  to  the  order  in  which  it  was  in  fact 
said? 

A.  Well,  sir,  the  meeting  was  opened  by  Mr. 
Bradley,  as  I  recall,  with  a  statement  of  the  facts 
involved,  the  alleged  purchase  of  an  aircraft  by 
Mr.  Finn,  from  the  Vineland  School  District,  and 
Mr.  Finn's  interest  in  ascertaining  the  limitations 
or  restrictions  to  which  the  plane  was  subject, 
and  what,  if  any,  relief  could  be  afforded  to  Mr. 
Finn  insofar  as  having  the  limitations  or  the 
restrictions  removed. 
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We  had  rather  extended  discussion  concerning 
the  limitations,  as  they  were  contained  in  the  War 
Assets  Form  65  agreement. 

Mr.  Blackman :  If  the  court  please,  is  this  what 
the  witness  said  in  this  meeting,  or  is  he  saying 

The  Court:  He  is  summarizing  what  happened 
in  the  meeting,  as  I  understand  his  answer.  Is 
that  correct? 

The  Witness:     That  is  correct,  sir. 

Mr.  Blackman:    Very  well.  [738] 

The  Witness:  Our  discussion  centered  mainly 
upon  the  language  contained  in  the  Form  65  agree- 
ment, and  the  language  contained  in  War  Assets 
Regulation  No.  4,  the  difference  that  existed  be- 
tween the  language,  and  the  legal  effect  and  con- 
sequences flowing  from  that  difference  or  distinc- 
tion. 

After  some  time,  or,  rather,  Mr.  Finn  urged 
that  the  language  in  the  Form  65  agreement  should 
be  read  consistent  with  the  language  in  the  regula- 
tion. 

I  pointed  out  to  Mr.  Finn  that  the  language 
went  beyond  the  limitations  or  the  requirements  of 
the  regulation,  and  that  they  established  the  terms 
of  the  transfer  by  which  the  plane  was  made  avail- 
able to  the  school  for  educational  purposes. 

The  Court:  As  a  matter  of  fact,  the  language 
of  the  Form  65  was  the  language  of  the  regulation, 
as  it  had  previously  existed  before  being  amended, 
wasn't  it,  in  substance? 

The  Witness:     I  believe  so. 
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The  Court:  In  other  words,  at  the  time  you 
talked  there  had  been  a  time  when  Regulation  4, 
laid  down  the  same  requirements  as  are  in  that 
document,  Form  65? 

The  Witness :  Well,  there  was  a  slight  difference, 
if  you  please,  your  Honor. 

The  Court:     In  substance? 

The  Witness :  The  Form  35,  which  was  an  RFC 
form  that  preceded  the  Form  65,  was  one  which 
was  entirely  consistent  with  the  prior  regulation, 
the  Surplus  Property  Board  Regulation  4.  [739] 
The  War  Assets  Form  65  was  not  identical  in 
language  with  the  language  contained  in  the  War 
Assets  Regulation  4. 

The  Court:  Both  of  them  contained  restrictions 
greater  than  those  at  the  time  of  your  meeting 
provided  in  Regulation  4  ? 

The  Witness:     Only  the  Form  65,  your  Honor. 

The  Court.     Only  the  Foi-m  65? 

The  Witness:     That's  right. 

Q.  (By  Mr.  Abbott) :  Go  ahead  with  your  rela- 
tion of  what  occurred,  please. 

A.  Well,  as  I  said,  Mr.  Finn  was  arguing  the 
interpretation  to  be  placed  upon  the  language  in 
the  Form  65  agreement.  During  the  course  of  the 
conversation  Mr.  Howard  expressed  an  opinion  re- 
specting the  Form  65  agreement.  He  said  that  so  far 
as  he  was  concerned  he  thought  that  there  might 
have  been  transfered,  by  virtue  of  the  Form  65 
agi'eement,  an  interest  or  such  title  as  he  would 
feel  himself  compelled  under  the  Civil  Aeronautics 
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Act  to  respect  by  registration  under  that  Act,  and 
under  the  regulations  issued  by  the  Civil  Aeronau- 
tics Administration. 

However,  he  did  mdicate,  or  say,  in  fact,  that 
registration  under  that  Act  is  not  evidence  of 
ownership;  that  if  there  were  any  dispute  respect- 
ing the  ownership  of  any  aircraft  involved  by  reason 
of  a  Poi*m  65  agreement,  that  that  dispute  was  one 
to  be  settled  between  the  claimed  owner  and  [740] 
the  United  States  by  appropriate  proceedings  in 
a  court  having  jurisdiction. 

As  a  result  of  this  provision,  Mr.  Finn  asked,  in 
effect,  "Well,  what  did  I  get  for  my  money?" 

To  which  point  I  said,  ''That,  at  most,  Mr.  Finn, 
I  liclieve  that  you  got  the  right,  if  any,  to  scrap  the 
plane,  reduce  it  to  scrap,  and  sell  it  for  whatever 
scrap  value  it  may  have." 

He  then  addressed  himself  to  the  question  of  what 
relief,  if  any,  we  could  afford  him  from  the  limita- 
tions of  the  Form  65  agreement. 

I  indicated  to  him  that  we  were  powerless  to 
grant  any  relief,  because  the  Administrator  of  the 
Agency  had  issued  a  policy  statement  regarding  all 
educational  aircraft.  The  substance  of  the  policy 
was  to  the  effect  that  no  aircraft  will  be  released 
from  the  educational  restrictions  for  sale  for  flight 
purposes,  that  they  could  only  be  redisposed  of  for 
scrap  purposes,  in  accordance  with  the  terms  of  the 
original  instruments. 

Mr.  Finn  wanted  to  know  whether  or  not  that 
regulation  was  one  which  was  binding  upon  us.    I 
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said  that  it  was.  I  indicated  that  no  departure  from 
the  regulation  had  been  made,  to  my  knowledge,  and 
that  if  he  was  unhappy  mth  it,  why,  he  was  at  per- 
fect liberty  to  attempt  to  see  the  Federal  Security 
Agency  Administrator,  and  request  of  him  either 
that  the  [741]  policy  be  reviewed,  or  that  an  excep- 
tion to  the  policy  be  made  in  his  case,  and  it  was 
more  or  less  upon  that  note  that  we  terminated  the 
conference. 

Q.  Have  you  had  any  other  conferences  with  Mr. 
Finn  at  any  time  ?  A.     No,  sir. 

Q.  Would  your  duties  require  you  to  have  knowl- 
edge as  to  whether  or  not  any  person  authorized  by 
statute  took  steps  to  release  or  modify  restrictions, 
or  to  release  or  modify  the  Grovernment 's  interest  in 
any  aircraft A.     Yes,  sir. 

Q.    in  the  possession  of  Vineland? 

A.    Yes,  sir. 

Q.  Can  you  state  whether  or  not  that  has  oc- 
curred? A.     That  has  not. 

Q.  Do  your  duties  require  you  to  know  whether 
or  not  any  person  authorized  by  law  has  sent  a  no- 
tice to  the  Administrator  or  the  General  Services 
Administration  of  a  proposed  release  or  modifica- 
tion of  restrictions  upon  sale,  use  or  possession  of 
any  aircraft  in  the  possession  of  the  Vineland  Ele- 
mentary School  District? 

A.  I  would  be  informed  or  made  aware  of  any 
such  notice. 

Q.     Was  there  in  fact  such  a  notice  with  respect 
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to  any  of  the  aircraft  in  the  possession  of  the  Vine- 
land  Elementary  School  District?  [742] 

A.     No,  sir. 

Q.  Now,  are  you  confining  your  answer  to  any 
particular  time,  or  does  your  answer  cover  the  en- 
tire period  when  Vineland  was  in  the  possession  of 
the  aircraft? 

A.  Well,  sir,  I  have  many  times  reviewed  the 
files  involving  the  Vineland  School  District,  and  if 
any  notice  were  ever  given  to  that  effect,  a  copy  of 
that  notice  would  have  been  in  the  files,  and  as  of 
last  week,  which  was  the  last  time  I  had  occasion  to 
review  the  files,  I  found  no  such  notice. 

Q.  Have  you  had  occasion  to  search  the  files  of 
the  Federal  Security  Agency  to  ascertain  whether 
or  not  those  files  contained  any  letter  fixing  a  policy 
for  registration  or  non-registration  of  aircraft  in 
the  hands  of  schools  ?  A.     Yes,  sir. 

Q.     Did  you  find  any  such  letter? 

A.     I  believe  I  found  one  such  letter. 

Mr.  Abbott :  May  Plaintiff's  Exhibit  11  be  placed 
before  the  witness. 

The  Clerk :  It  does  not  seem  to  be  here,  Mr.  Ab- 
bott, wdth  the  rest  of  them. 

The  Court :  Was  it  before  Mr.  Bradley  near  the 
end  of  his  examination? 

The  Clerk:  Yes,  here  it  is,  your  Honor.  That  is 
it  (indicating  to  witness).  [743] 

The  Court:     What  is  your  question? 

Q.  (By  Mr.  Abbott) :  Is  that  the  letter  that  you 
found,  referring  now  to  Plaintiff's  Exliibit  11? 
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A.    Yes,  I  believe  it  is.  [744] 

Q.  Are  you  able  to  state  whether  or  not  there  is 
any  other  letter  in  the  files  of  the  Federal  Security 
Agency  relative  to  arrangements  for  registration  or 
non-registration  by  the  Civil  Aeronautics  Adminis- 
tration of  aircraft  in  the  possession  of  schools  pur- 
suant to  the  Surplus  Property  Act  of  1944? 

A.  I  found  no  letter  other  than  the  one  before 
me. 

Q.  Did  you  cause  a  search  to  be  made  of  the  rec- 
ords of  the  Civil  Aeronautics  Administration  to 
determine  those  files  contained  any  such  letters? 

IA.     I  did,  sir. 
Q.     And  what  was  the  result  of  that  search  ? 

A.  No  letter  other  than  this  one  was  found  in  the 
Civil  Aeronautics  Administration  files. 

Q.  Do  you  know  what  persons — when  you  say 
"this  one/'  sir,  are  you  refemng  to  Plaintiff's 
Exhibit  11  ?  A.     That  is  correct,  sir. 

Q.  What  persons  within  the  Federal  Security 
Agency  have  been  given  authority  to  release  or 
modif}'  restrictions  or  interests  which  the  Govern- 
ment possessed  with  respect  to  aircraft  in  the  pos- 
session of  schools  pursuant  to  the  Surplus  Property 
Act  of  1944? 

A.     Only  those  persons  to  whom  delegations  were 
formally  issued,  and  they  were  the  Director  of  the 
Office  of  Field  Services  and  the  Chief  of  Surplus 
I  Property  Utilization  [745]  Division. 

Q.  Are  you  aware  of  any  action  by  either  of 
those  offices  by  which  they  modified,  released  or 
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affected  in  any  fashion  restrictions  existing,  and 
the  interest  of  the  Government,  existing:  in  and  to 
property  in  the  possession  of  the  Vineland  Elemen- 
tary School  District,  and  received  by  it  pursuant  to 
the  Surplus  Property  Act  of  1944? 

A.     No,  sir. 

Mr.  Blackman :  Just  a  moment.  That  is  objected 
to  as  no  proper  foundation  laid,  and  c-alling  for  a 
conclusion  of  this  witness  in  its  present  form. 

The  Court:  Sustained.  I  suggest  you  rephrase 
it.   The  answer  will  be  stricken. 

Q.  (By  Mr.  Abbott):  Do  the  duties  of  your 
office  require  that  you  be  aware  of  action  taken  by 
any  of  the  persons  authorized  to  exercise  the  func- 
tions of  the  Federal  Security  Administrator  pur- 
suant to  40  U.S.C  Section  484(K)  (2)  (a)  ? 

A.     Yes,  sir. 

Q.  Are  you  aware  of  any  action  taken  by  any  of 
the  pei^ons  authorized  to  perform  that  function 
with  respect  to  the  property  in  the  hands  of  the 
Vineland  Elementary  School  pursuant  to  SuiT^lus 
Property  Act  of  1944? 

Mr.  Blackman:  That  same  objection,  your 
Honor ;  and  f uriher,  on  the  gromids  that  an  affirma- 
tive action  as  distinguished  from  a  negative  action 
would  be  required.  [746] 

Mr.  Abbott :  There  can  be  no  doubt  that  affiima- 
tive  action  is  required  under  the  statutes,  your 
Honor. 

The  Court :  Please  read  the  question,  Mr.  Re- 
porter, 'i 
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(The  question  was  read.) 

The  Ooui't :  Persons  authorized  to  perform  what 
functions  ? 

Mr.  Abbott:  The  functions  defined  in  40  U.S.C. 
484(K)(2)(a),  your  Honor. 

The  Court :  Relating  to  restrictions  upon  use  or 
resale  ? 

r 

P    Mr.  Abbott:     Or  in  any  way  affecting  the  Gov- 
ernment's interest 


The  Court:  The  question  is,  does  he  know  who 
would  ])e  authorized? 

Mr.  Abbott:  Does  he  know  whether  any  of  the 
persons  authorized,  whom  he  has  previously  de- 
scribed, have  taken  any  action  to  release  or  modify 
those  restrictions,  or  that  interest? 

The  Court :     Do  you  understand  the  question  ? 

The  Witness:     Yes. 

The  Court :     Overruled.   You  may  answer. 

The  Witness:  I  know  that  no  such  action  was 
taken  by  those  so  authorized. 

Q.  (By  Mr.  Abbott)  :  Calling  your  attention  to 
the  meeting  with  Mr.  Finn  and  the  others,  which 
you  previously  described,  was  there,  in  the  course  of 
that  meeting,  any  statement  by  any  representative 
of  the  Federal  Security  Agency  [747]  to  the  effect, 
or  in  substance,  that  those  representatives  were  not 
able  to  determine  why  the  provisions  of  War  Assets 
Administration  Form  65  did  not  coincide  with  Regu- 
lation 4,  as  Mr.  Finn  has  testified  ? 
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A.  No,  I  don't  believe  I  recall  such  a  conversa- 
tion. 

Q.  Was  there  any  statement  by  any  representa- 
tive of  the  Federal  Security  Agency  in  the  course 
of  that  conference,  in  substance  or  effect ;  that  if  the 
Civil  Aeronautics  Administration  wished  to  accept 
the  Finns'  proof  of  title  and  give  to  the  Finns  their 
registration,  that  such  action  would  be  acceptable  to 
the  Federal  Security  Agency  ? 

A.  Xo,  sir.  The  conversation  was  to  the  effect 
that  registration,  if  any,  would  have  no  effect  upon 
ownership  and  would  have  no  bearing  upon  our  own 
dispute  or  acceptability  or  unacceptability. 

Q.  Was  Mr.  Howard  viewing  a  Form  65  speci- 
men at  the  time  of  that  convei*sation.  or  in  the 
course  of  it?  A.     I  believe  so. 

Q.  Was  there  any  particular  file  being  examined 
or  displayed  in  the  course  of  that  conversation? 

A.  My  recollection  is  that  we  had  one  or  more 
copies  of  the  War  Assets  Regulation  4,  and  several 
blank  incomplete  copies  of  the  War  Assets  Form 
65  agreement. 

Q.  In  the  course  of  that  conference  was  there 
any  examination  of  any  particular  file  relatins*  to 
any  particular  [748]  transactions  ? 

A.  No,  sir.  The  conversation  was  a  general  one. 
It  related  in  great  part  to  the  interpretation  and 
the  legal  effect  of  the  fomi  as  a  form,  and  the  pro- 
visions in  Regulation  4. 

Q.  Was  there,  in  the  course  of  that  conference, 
any  discussion   of  a   x:>olicy   letter  written  by  the 
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Federal  Security  Agency  to  the  Civil  Aeronautics 
Administration  relative  to  restriction  of  school  air- 
craft, as  Mr.  Finn  has  stated  ? 

A.     I  don't  recall  any. 

Q.  Had  you  at  the  time  of  that  conference  ever 
heard  of  any  such  policy  letter  ?  Do  you  understand 
my  question,  sir? 

A.    Would  you  repeat  it,  please? 

Q.  Had  you,  at  the  time  of  the  conference  in 
Aj^ril,  1951,  which  you  have  described,  heard  or  re- 
ceived any  knowledge  of  any  policy  letter  written 
by  the  Federal  Security  Agency  to  the  Civil  Aero- 
nautics Administration  and  relating  to  the  restric- 
tion of  school  aircraft? 

A.     No,  I  don't  recall. 

Q.  In  the  course  of  the  meeting  which  you  have 
described  in  your  testimony  was  there  any  reference 
to  a  document  entitled  "sales  receipt"? 

Mr.  Abbott:  And  in  that  regard  I  will  ask  that 
the  clerk  place  before  you  International 's  Exhibit  A. 

Q.  (By  Mr.  Abbott) :  Viewing  now  Interna- 
tional's Exhibit  [749]  A,  and  that  page  of  it  which 
is  entitled  ''Sales  Receipt,"  Mr.  Hiller,  was  there 
any  discussion  in  the  course  of  the  conference  de- 
scribed of  a  document  entitled  "Sales  Receipt,"  or 
any  specimen  of  that  document  ? 

A.  No,  sir.  I  don't  believe  we  had  any  such  docu- 
ment at  the  time. 

Q.  Was  there  any  discussion,  in  substance  or 
effect,  in  this  tenor,  that  the  sales  receipt  document 
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or  a  sales  receipt  document  contained  all  of  the  ele- 
ments of  a  bill  of  sale? 

A.     I  don't  recall  it. 

Q.  Was  there  any  discussion  relative  to  what  the 
elements  of  a  bill  of  sale  might  be  in  the  course  of 
that  discussion? 

A.  Well,  we  did  have  a  bit  of  a  discussion  as  to 
the  effect  of  the  Form  65  agreement,  and  whether 
or  not  that  would  constitute  a  bill  of  sale  or  would 
seive  to  pass  title  or  any  other  interest  in  the  prop- 
erty. But  I  don't  recall  that  that  conversation  was 
related  to  this  document. 

Q.  Was  there  any  other  conversation  then,  that 
is,  conversation  not  related  to  the  Form  65,  in  which 
you  and  the  other  persons  present  discussed  the  ele- 
ments of  a  bill  of  sale?  A.     Xo. 

Q.  What  was  your  response  when  ]Mr.  Howard 
stated  that  the  Form  65  appeared  to  him  to  create 
a  registerable  interest?  [750] 

A.  Well,  I  told  him  that  I  was  constrained  to 
take  issue  with  him.  Mr.  Davidson  joined  me  in 
that  view.  We  felt,  and  we  so  expressed  ourselves, 
that  the  Fonu  65  agreement  was  a  general  agree- 
ment that  had  no  relation  to  any  specific  property 
at  the  time,  and  so  it  could  not  serve  to  eifectively 
pass  title  to  any  specific  piece  of  property. 

We  pointed  that  out  to  Mr.  Howard,  and  there 
was  the  difference  of  opinion  between  our  two  re- 
spective agencies.  However  that  may  have  been, 
Mr.  Howard,  as  I  said  before,  indicated  that  while 
it  might  constitute,  as  far  as  he  was  concerned,  a 
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document  upon  which  he  might  feel  his  agency 
might  be  constrained  to  grant  registration,  it  would 
not  be  declaratory  of  the  rights  of  ownership  by 
respecting  the  claim.  That  those  were  rights — those 
rights,  or  the  ownership  of  the  plane  was  something 
that  was  a  matter  for  the  courts. 

Mr.  Abbott :     No  further  questions,  your  Honor. 

The  Court:     Any  cross-examination? 

Cross-Examination 
By  Mr.  Blackman : 

Q.  Mr.  Miller,  how  long  have  you  been  with  the 
Department  of  Health,  Education  and  Welfare? 

A.  I  became  associated  with  the  Department  of 
Health,  Education  and  Welfare  in  Januarj^  of  1950. 
I  left  it  [751]  approximately  June  of  1951,  and  re- 
turned about  June  of  1953. 

Q.  So  that  in  telling  us  what  you  knew  or  didn't 
know  about  what  any  of  these  officials  did,  you 
would  limit  your  statement  to  the  period  of  time 
that  you  were  connected  with  that  department,  is 
that  right? 

A.  Well,  insofar  as  my  knowledge  of  certain 
facts,  to  which  I  have  testified,  is  based  upon  my 
review  of  files.  Those  files  extend  beyond  the  en- 
tire period,  even  though  I  may  have  been  away  for 
some  small  time  in  between. 

The  Court:  If  action  did  not  appear  in  the  file, 
you  would  not  know  about  it? 

The  Witness:     That  is  coiTect. 
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Q.  (By  Mr.  Blackman)  :  When  you  refer  to 
files,  are  you  referring  to  the  file  involving  the  dis- 
posal of  aircraft  property  to  the  Vineland  School 
District,  which  is  maintained  by  the  Federal  Se- 
curity Agency?  A.     That  is  correct,  sir. 

Q.  You  stated  you  have  looked  at  that  file  many 
times,  I  believe,  is  that  correct? 

A.  Well,  sir,  we  have  several  files.  We  have  a 
file  in  the  office  of  the  general  counsel  which  con- 
tains legal  views,  documents  of  various  kinds,  and 
there  is  what  we  call  an  administrative  file  which 
is  kept  by  the  Surplus  Property  Utilization  Divi- 
sion. 

Now,  up  until  the  time  that  I  left  the  Federal 
Security  [752]  Agency  in  1951,  I  had,  of  course, 
seen  both  files.  Since  returning  I  have  only  had 
available  to  me  the  general  counsel's  file. 

Q.  That  is  the  file  which  is  most  concerned  with 
compliance?  A.     Not  necessarily. 

Q.  Well,  will  you  tell  me  the  distinction  be- 
tween the  two  files,  please? 

A.  Well,  the  surplus  property  file  consists, 
normally,  of  the  basic  original  documents  in  con- 
nection with  any  transfer  or  disposal;  all  the  sub- 
sequent correspondence  that  follows  in  connection 
with  the  disposal  or  in  connection  with  any  com- 
pliance matter  related  thereto. 

The  general  counsel's  office  maintains  its  own 
files  respecting  those  cases  which  they  have  reason 
to  open,  whether  it  be  a  matter  of  compliance  or 
not. 
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Now,  we  did  have  in  this  case  a  general  counsel's 
file  covering  the  Yineland  aircraft. 

Q.  And  before  you  left  the  agency  in  1951  you 
had  access  to  both  files? 

A.    That  is  correct,  sir. 

Q.  Since  you  returned  to  the  agency  you  have 
only  seen  the  general  counsel's  file,  is  that  correct? 

A.     That  is  correct. 

Q.  Now,  then,  up  until  June  of  1951,  you  had 
been  [753]  working  with  those  files,  is  that  correct? 

A.     That  is  right. 

Q.    And  had  looked  at  those  files  several  times  ? 

A.     Yes,  sir. 

Q.  How  many  aircraft  did  Vineland  School  Dis- 
trict obtain  from  the  Government,  if  you  know? 

A.  AYell,  I  have  since  learned — though  I  did  not 
know  at  the  time  of  the  meeting  with  Mr.  Finn — 
but  I  have  since  learned  there  were  three  involved. 
There  were  two  C-46s  and  one  AT-6. 

Q.  And  the  AT-6  is  what  is  referred  to  as  a 
tactical  type  aircraft? 

A.  I  am  not  familiar  with  the  designations  be- 
yond knomng  that  the  C-46  and  the  C-47  were  more 
or  less  transports. 

The  Court:  And  the  AT-6  would  be  a  trainer, 
would  it  not  ? 

The  Witness :     I  believe  that  was. 

Mr.  Blackman:     I  believe  that  is  correct. 

The  Court:     May  it  be  so  stipulated? 

Mr.  Abbott:     So  stipulated. 

Mr.  Nelson:     So  stipulated. 
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Mr.  Blackman:     So  stipulated. 

Q.  (By  Mr.  Blackman)  :  Well,  Mr.  Hiller,  is  it 
your  testimony  that  in  your  perusal  of  these  files 
before  June,  [754]  1951,  you  were  not  aware  that 
Vineland  had  obtained  these  three  aircraft  from  the 
Government  ? 

A.  Perhaps  I  didn't  make  myself  clear.  Prior 
to  June  of  1951  there  were  both  of  these  files  avail- 
able. I  do  not  recall  that  I  had  occasion  to  go  back 
and  review  either  of  those  files  in  connection  with 
the  Vineland  school.  There  was  no  issue  presented, 
to  my  knowledge. 

When  the  meeting  concluded,  I  had  thought  that 
the  entire  matter  was  concluded.  It  was  not  until 
I  returned  to  the  agency  in  1953  that  I  went  through 
such  files  as  were  available. 

Q.  Well,  how  many  times  did  you  have  these 
files  brought  to  your  attention  up  until  June  of 
1951? 

A.  I  don't  believe  I  saw  that  file.  The  adminis- 
trative file — I  don't  believe  we  had  a  file  in  the  gen- 
eral counsel's  office  at  any  time  prior  to  June  of 
1951.  I  don't  believe  I  had  occasion  to  look  at  the 
so-called  administrative  file  but  perhaps  once. 

Q.     AVhich  was  on  what  occasion? 

A.  It  may  have  been — I  guess  it  must  have  been 
after  I  returned  to  the  agency. 

Q.     You  mean  in  1953? 

A.     That  is  correct,  sir. 

Q.  Are  you  now  telling  us  that  you  never  looked 
in  either  file  i)rior  to  June  of  1951  ?  [755] 
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A.  Well,  there  was  only  one  file  that  I  know  of 
prior  to  June,  1951.  There  was  no  file  in  the  gen- 
eral counsel's  office. 

Q.  Very  well.  Let's  limit  the  question  then  to 
that  one  file.  Are  you  now  telling  us  you  never 
looked  at  that  file  prior  to  June  of  1951? 

A.     I  don't  recall. 

Q.  You  have  no  knowledge  one  way  or  the 
other?  A.     No,  sir. 

Q.  Do  you  know  today  that  the  infomiation  con- 
cerning the  disposal  of  all  of  the  three  aircraft  to 
Yineland  was  contained  in  that  file? 

A.     Yes,  sir;  I  have  since  so  ascertained. 

Q.  It  has  been  in  that  file  at  all  times,  let  us 
say,  from  and  after  the  date  of  disposal,  as  far  as 
you  know? 

A.  I  don't  know.  I  can't  say  how  long  it  has 
been  there. 

Q.     Well,  let's  say  at  least  been  in  the  files  as  far 
as  you  know  at  all  times  since  the   date  of  this 
meeting  on  April  4,  1951? 
I    A.    It  may  have  been.  I  couldn't  say  any  more. 

Q.  Would  it  be  in  the  normal  course  of  business 
to  have  been  in  that  file?  A.    Yes. 

Q.  You  have  no  reason  to  suspect  otherwise  then, 
have  [756]  you?  A.     No. 

[      Q.     Now%  getting  to  this  meeting  of  April  4th, 
I  did  you  make  any  notes  of  that  conference  after 
you  had  concluded  it?  A.     No,  sir. 

Q.  To  you  it  was  just  simply  a  routine  matter 
that  you  thought  was  concluded  after  the  conference 
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closed?  A.     I  had  so  assumed. 

Q.  You  had  no  reason  to  recollect  it  or  remem- 
ber it  at  any  time  until  after  you  got  back  to  the 
agency  in  1953,  is  that  right? 

A.  That  is  not  so.  I  did  have  reason  to  recol- 
lect it.  The  meeting  involved  a  rather  imique  situa- 
tion, miique  in  the  sense  that  it  was  composed  of 
a  private  citizen  who  had  come  into  a  Government 
office,  who  was  a  layman  and  not  a  lawyer,  as  he 
indicated,  and  who  argiied  questions  of  interpreta- 
tion of  regulations  and  legal  documents  \vith  three 
lawyers  who  were  present,  Mr.  Howard,  Mr.  David- 
son and  myself.  And  it  is  not  a  nomial,  not  an 
everyday  situation,  and  it  just  made  an  impression 
upon  me. 

Q.  Well,  when,  if  at  all,  did  you  first  review  this 
meeting  w^th  anybody? 

A.     Do  you  mean  in  my  own  mind? 

Q.     Yes.  [757]  i 

A.  I  guess  it  was  about  in  the  smiuner  or  early 
fall  of  1951. 

Q.     And  ^vith  whom? 

A.  A  Mr.  Hannings  of  the  Federal  Security 
Agency,  who  was  a  lawyer  in  the  general  counsel's 
office.  He  called  me  and  he  told  me  that  the  Finns 
had  flown  the  plane  away  and  that  there  might  be 
some  litigation  and  what,  if  anything,  did  I  recall 
of  my  meeting  ^^^th  Mr.  Finn  and  Mr.  Bradley  and 
the  others.  And  at  that  time  I  reviewed  my  recol- 
lection of  what  transpired. 

Q.     Now,  when  he  told  you  that,  did  you  ask  him 
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whether  or  not  he  had  called  the  Civil  Aeronautics 

Administration  and  taken  any  steps  with  the  C.A.A. 

to  prevent  any  further  transfer,  or  anything  to  that 

effect? 

A.  As  I  recall,  he  told  me  steps  were  being  taken 
to  refer  the  matter  to  the  Department  of  Justice. 
I  was  not  with  the 

Q.  My  question  was  whether  or  not  you  asked 
him  if  he  had  called  the  C.A.A.  or  advised  anybody 
over  there  not  to  further  transfer  the  airplane  until 
the  matter  had  been  ironed  out,  or  anything  to  that 
effect?  A.     No,  sir. 

Q.     Did  you  ever  regard  that  as  a  possibility? 

Mr.  Abbott:  Objection,  your  Honor.  That  ques- 
tion is  speculative.  [758] 

The  Court:     Sustained. 

Q.  (By  Mr.  Blackman) :  You  yourself  took  no 
action  to  put  the  Civil  Aeronautics  Administration 
file  on  notice  of  any  rights  that  the  Government  may 
have  retained  in  the  airplane,  did  you? 

A.     No,  sir. 

Q.  Would  it  be  in  the  course  of  your  official  duty 
to  know  if  anybody  else  in  the  department  had 
done  so?  A.     It  might  or  might  not. 

Q.  I  will  ask  you  whether  you  do  know  whether 
anybody  else  m  the  department  took  the  matter  up 
with  the  Civil  Aeronautics  Administration  and 
asked  them  not  to  pemiit  any  further  transfer  of 
the  airplane  or  anybody  else's  right  from  attaching 
the  airplane? 

A.     To  the  best  of  my  knowledge,  I  don't  know. 
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Q.  And,  as  a  matter  of  fact,  this  lawsuit  was 
the  first  public  notice  with  respect  to  the  Govern- 
ment asserting  a  claim  in  this  airplane,  was  it  not? 

Mr.  Abbott:  Objection.  The  witness  isn't  com- 
petent to  answer  that. 

The  Court:  First  public  notice  of  which  he 
knows  •? 

Mr.  Blaclvnian:     Of  which  he  knows. 

Mr.  Abbott:  The  documents  of  the  Civil  Aero- 
nautics Administration  are  before  the  court,  marked 
for  identification,  although  not  in  evidence.  [759] 

The  Court:  This  is  an  inquiry  as  to  this  witness' 
knowledge,  as  I  understand  it. 

Do  you  understand  the  question  ? 

The  Witness:     I  believe  so. 

The  Court:  You  may  answer.  Do  you  know  of 
any  public  notice  of  the  Government's  claim  in  this 
airplane  prior  to  the  commencement  of  this  suit? 
Is  that  the  question? 

The  Witness :  Well,  I  recall  some  correspondence 
ill  the  file.  Whether  that  would  be  considered  public 
notice,  I  don't  know. 

The  Court:  You  mean  the  file  of  the  Federal 
Security  Agency  ? 

The  Witness :     That  is  right. 

Q.  (By  Mr.  Blackman)  :  AVas  there  anjrthing, 
to  your  knowledge,  in  the  file  of  the  Civil  Aero- 
nautics Administration  w^hich  would  give  notice  of 
the  Government's  claim  to  an  interest  in  this  claim 
in  suit?  A.     Not  to  my  knowledge. 
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Q.  And  did  anybody  ever  call  to  the  attention  of 
the  agency  for  whom  you  rendered  your  services 
that  International  Airports  had  recorded  a  chattel 
mortgage  on  this  aircraft  on  November  14,  1951? 

A.  I  don't  know  whether  the  agency  was  so  in- 
formed that  a  chattel  mortgage  had  been  given  or 
recorded. 

Q.  You  have  reviewed  this  file  of  the  Viiieland 
School  [760]  District,  have  you  not? 

The  Court:     Which  file? 

The  Witness:     Yes. 

The  Court:     Federal  Security  Agency  file? 

Mr.  Blackman :    Federal  Security  Agency  file. 

Q.  (By  Mr.  Blackman)  :  Have  you  ever  seen 
anything  in  there  to  the  effect  that  International 
had  recorded  a  chattel  mortgage  on  this  airplane 
in  November  of  1951  ? 

A.  Well,  upon  my  review^  of  the  file  in  1953, 
upon  my  return  to  the  agency,  I  did  see  something 
in  the  file  to  that  effect. 

Q.  Did  you  find  any  correspondence  in  there 
where  anybody  in  the  Federal  Security  Agency  at- 
tempted to  communicate  with  International  and  put 
International  on  notice  of  the  Government's  right 
in  this  matter,  if  any?  A.     No,  sir. 

Q.  If  there  was  any  correspondence  between  the 
Federal  Security  Agency  and  the  Civil  Aeronautics 
Administration,  do  3^ou  know  whether  any  of  that 
correspondence  was  more  than  just  inter-office  cor- 
respondence ? 

A.     I  am  sorry.  I  don't  understand  the  question. 
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Q.  Well,  let  me  ask  you  this:  You  are  an  at- 
torney. You  know  what  a  lis  pendens  is,  or  anything 
similar  ?  A.    Yes. 

Q.  Was  there  any  formal  document  filed  in  the 
Civil  [761]  Aeronautics  Administration  file  which 
Avould  be  of  the  type  that  is  considered  properly 
registerable  by  the  Civil  Aeronautics  Act  of  1938,  in 
the  file  of  the  aircraft  in  suit  ? 

A.     Not  to  my  knowledge. 

Q.  All  you  know  about  is  the  possibility  of  some 
inter-office  correspondence,  is  that  correct? 

A.     That  is  correct. 

Q.     Do  you  know  a  Mr.  Baxter?  A.    I  do. 

Q.     What  is  his  capacity? 

A.     At  the  present  time? 

Q.     No;  let's  go  back  to  1951,  in  April. 

A.  I  believe  Mr.  Baxter  was  then  Chief  of  the 
Surplus  Property  Utilization  Division.  I  hesitate 
only  because  the  name  was  changed,  and  I  am  not — 
I  can't  recall  now  just  as  of  what  date  the  title 
was  changed.  I  believe  it  w^as  Chief. 

Q.  The  Chief  of  the  Surplus  Property  Utiliza- 
tion Division  was  one  of  those  officers  formally 
designated  by  the  Administrator  to  release  any 
alleged  restrictions  in  these  transfers,  is  that  not 
true? 

A.  It  was  the  office  established  to  discharge  the 
responsibility  of  the  functions  as  established  in  the 
Federal  Property  and  Administrative  Services  Act. 

Q.  Did  you  ever  discuss  this  matter  with  Mr. 
Baxter? 
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A.     By  ''this  matter,"  you  mean  the  suit?  [762] 

Q.     I  am  speaking  now  of  the  Finn  transaction. 

The  Court:     The  airplane  in  suit? 

Mr.  Blackman:     Yes,  sir. 

The  Witness:     No,  sir;  I  don't  believe  I  did. 

The  Court :  Did  you  ever  discuss  the  defendants 
Film  with  Mr.  Baxter? 

The  Witness:     Yes,  sir. 

The  Court:     AYhen  was  that? 

The  Witness:  Upon  my  return  to  the  agency  in 
1953. 

I  Q.  (By  Mr.  Blackman)  :  Did  Mr.  Bradley  tell 
you  he  had  infoi-med  Mr.  Baxter  of  the  meeting  of 
April  4,  1951?  A.     I  don't  recall.  [763] 

Q.  In  other  words,  you  don't  know  what  Mr. 
Bradley  may  have  told  Mr.  Baxter,  or  what  Mr. 
Baxter's  reaction  may  have  been;  is  that  right? 

A.     That  is  correct. 

Q.  Whether  he  took  any  action  or  whether  he 
failed  to  take  any  action,  this  is  not  a  matter  within 
your  own  personal  knowledge;  is  that  correct? 

A.     That  is  correct. 

The  Court :  Did  you  ever  discuss  the  airplane  in 
suit  with  Mr.  W.  T.  Frazier? 

The  Witness:     Yes,  sir. 

The  Court :    When  was  that  ? 

The  Witness:  It  was  since  my  return  to  the 
agency. 

The  Court:    And  not  before? 

The  Witness:     No,  sir.  I  left,  I  believe  it  was. 
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around  the  end  of  May  or  the  beginning  of  June  of 

1951. 

Q.  (By  Mr.  Blackman)  :  And  when  Mr.  Finn 
asked  you  in  this  conference  of  April  4,  1951, 
"What  did  I  get  for  my  money,"  your  statement 
to  him  was  that  he  obtained  the  right  to  scrap  the 
airplane  ? 

A.  I  said,  I  believe,  that  at  the  A^ery  best  he 
obtained  the  right  to  scrap  the  airplane  and  sell  it 
for  its  basic  material  content. 

Q.  And  that  was  your  opinion  at  the  time,  was 
it,  sir?  A.     Yes,  sir.  [764] 

Q.     Is  that  still  your  opinion? 

A.    Yes,  sir. 

Mr.  Blackman:     No  further  questions. 

The  Court:  Now,  let's  not  repeat  anything  that 
was  covered  in  the  other  cross-examination. 

Mr.  Nelson:     I  will  try  not  to,  your  Honor. 

Cross-Examination 
By  Mr.  Nelson: 

Q.  Mr.  Hiller,  is  it  my  understanding  that  when 
you  left  the  meeting  with  the  Finns  on  April  4th, 
that  you  did  not  thereafter  check  into  this  matter 
until  you  returned  to  the  agency  in  1953? 

A.  That  is  i)artially  correct,  sir.  I  did  not  check 
into  the  matter.  I  took  no  afiinnative  action  to  check 
into  the  matter  because  I  thought,  as  I  said  before, 
that  the  matter  was  concluded  at  the  end  of  the 
conference.  When  I  returned  to  the  agenc3\  there 
was  already  pending,  T  believe,  the  present  lawsuit. 
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The  Court :     You  returned  to  the  agency  in  1953  ? 

The  Witness:     That  is  correct. 

Q.  (By  Mr.  Nelson)  :  And  when  you  did  return 
to  the  agency  and  checked  into  this  matter,  you  did 
so  by  referrmg  to  two  files,  as  I  understand,  the 
General  Counsel's  file  and  the  Federal  Security 
Agency  file;  is  that  correct?  [765] 

A.     That  is  correct. 

•Q.  There  are  three  agencies,  are  there  not,  which 
have  the  right — I  will  reframe  that. 

Is  it  your  understanding  that  there  are  three 
agencies  which  have  the  right  to  give  releases  of 
these  restrictions  on  educational  property?  Is  that 
correct  ? 

A.     No,  sir;  that  is  not  my  understanding. 

Q.  You  heard  the  testimony  earlier  this  morning 
that  the  Administrator  of  the  Federal  Security 
Agency 

The  Witness:  Oh,  three  agencies.  I  thought  by 
''agencies"  you  meant  agencies  rather  than  persons 
or  individuals. 

Mr.  Nelson:     That  would  be  my  error. 

The  Court:     Who  are  the  three? 

Q.  (B}^  Mr.  Nelson)  :  I  will  name  them,  and 
see  if  this  is  correct :  The  Administrator  of  the  Fed- 
eral Security  Agency,  the  Director  of  the  Office  of 
Field  Services,  and  the  Director  of  the  Surplus 
Property  Utilization  Division? 

A.  The  Chief  of  the  Surplus  Property  Utiliza- 
tion Division.  That  is  correct;  those  are  the  three. 

Q.    And  any  one  of  them  had  the  right  to  make 
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the  releases  that  we  are  referring  to  in  this  action  ; 

is  that  right? 

A.  Subject,  of  course,  to  the  right  of  the  Gen- 
eral Services  Administrator  to  receive  a  30-d.ay 
notice,  in  [766]  accordance  with  the  requirements 
of  the  Act,  and  to  express  his  disapproval  of  any 
proposed  action  in  the  way  of  a  release. 

Q.  And  if  he  did  not  make  such  an  expression, 
would  it  just  automatically  be  approved  ? 

A.     After  the  lapse  of  30  days,  that  is  correct. 

Q.  Now^,  did  you  check  the  files  of  all  three 
agencies  that  we  have  refeiTed  to,  the  Administra- 
tive Agency,  the  Office  of  Field  Ser\T-ces,  and  the 
Surplus  Proi^erty  Utilization  Division,  in  making 
your  determination  as  to  w^hether  or  not  any  re- 
leases have  been  given  ? 

A.  To  my  knowledge,  there  are  no  such  three 
sets  of  files.  There  is  one  set  of  files  wliich  is  kept 
by  the  Surplus  Property  Utilization  Division  and 
the  General  Counsel 's  files. 

Q.  Did  you  check  with  the  Office  of  Field  Serv- 
ices or  the  Surplus  Property  Utilization  Division 
as  to  whether  or  not  they  had  made  such  a  release 
at  this  time?  A.    Yes,  sir. 

Q.     And  what  was  their  answer? 

A.     There  had  been  no  such  release  given. 

Q.  And  with  whom  did  you  check  in  such  in- 
stance ? 

A.    With  Mr.  Frazier,  Chief  of  the  Division. 

Q.  And  Mr.  Frazier,  of  course,  is  the  man  that 
replaced  Mr.  Baxter,  is  he  not? 
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A.     That  is  correct.  [767] 

Q.  You  did  not  check  with  Mr.  Baxter  himself, 
who  was  the  Administrator  at  the  time  that  these 
questions  came  up  with  the  Finns'? 

A.  No,  sir;  but  I  would  believe  that  the  file 
would  reflect  any  release  that  had  been  given  by  Mr. 
Baxter  or  anyone  else  qualified  or  authorized  to 
issue  such  a  release. 

Q.  Are  you  referring  now  to  the  file  of  the  Sur- 
plus Property  Utilization  Division  f 

A.  No,  sir;  the  General  Counsel's  office  files 
would  reveal  it.  Any  release  would  be  drawn,  in  the 
normal  course  of  business,  by  the  General  Counsel's 
office  for  execution  by  any  one  of  the  three  author- 
ized persons  named. 

Q.  If  that  happened,  they  sent  a  copy  of  that  to 
you;  is  that  correct?  A.     Pardon? 

Q.  It  is  possible,  is  it  not,  that  these  matters 
could  have  been  taken  care  of  by  that  particular 
division,  and  a  copy  not  sent  to  your  office  ? 

A.  Well,  sir,  it  is  possible,  but  instruments,  re- 
leases and  all  kinds  of  legal  documents  were  drawn 
by  the  General  Counsel's  office  and  not  the  Surplus 
Property  Utilization  Division.  That  is  a  part  of  our 
job  responsibilities,  to  prepare  legal  instruments 
and  documents,  and  if  any  such  document  were 
drawn,  in  the  normal  course  of  business  it  would 
have  been  drawn  by  the  office  of  the  General  [768] 
Counsel  pursuant  to  a  request  there  made  by  the 
Surplus  Property  Division. 

Under  those  circumstances,  there  would  be  a  copy 
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of  the  document  and  the  original  request  memo- 
randum made  to  the  General  Counsel's  office  in  the 
tiles  of  the  Office  of  the  General  Counsel. 

Q.  Do  I  understand  that  the  General  Counsel 
makes  such  a  document  in  each  individual  instance 
that  a  release  is  requested,  or  is  there  a  form  of 
such  a  release? 

A,  No;  we  grant  individual  releases  in  indi- 
vidual cases. 

Q.  Can  you  say  that  in  this  instance  one  of  these 
other  agencies,  the  Administrator  or  Surplus  Utili- 
zation or  Field  Services,  could  not  have  drawn  up 
their  own  release  and  given  it,  without  having  sent 
a  copy  to  your  office"? 

A.     I  would  say  it  is  extremely  unlikely. 

Mr.  Nelson:     No  further  questions. 

The  Court :  The  Mr.  Baxter  whom  you  have  men- 
tioned was,  at  the  time  of  this  April,  1951,  confer- 
ence, one  of  the  three  officials  authorized  and  em- 
powered to  give  releases,  was  he? 

The  Witness:     Yes,  your  Honor. 

The  Court:  He  is  the  man  who  Mr.  Bradley 
testified  as  being  his  superior  at  that  time? 

The  Witness :     That  is  correct,  sir. 

The  Court:  Any  further  questions  of  Mr.  [769] 
Hiller? 

Do  you  have  any  cross-examination  on  behalf  of 
the  defendants  Finn? 

Mr.  Charles  C.  Finn:  Your  Honor,  there  is  a 
difference  here,  and  is  it  possible  to  express  an 
opinion  without  the  jury  staying? 
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The  Coui-t:  The  question  is,  do  you  \^dsh  to  ask 
any  questions  of  this  witness  on  cross-examination'? 
That  is  a  very  simple  question. 

Mr.  Charles  C.  Finn:  I  understand  that,  your 
Honor,  but  I  would  like  to  ask  the  court  a  question 
first,  and  I  am  afraid 

The  Court:  I  don't  want  to  hear  anything.  I  just 
asked  a  question,  if  you  wish  to  ask  any  questions. 
You  are  here  representing  yourself,  and  your 
brother  is  not  representing  you.  One  of  you  cannot 
represent  the  other.  You  each  must  represent  your- 
selves. 

Mr.  Charles  C.  Finn:     I  appreciate  that. 

The  Court :  That  is  the  only  right  you  have.  You 
may  both  appear  through  one  attorney,  but  you  both 
may  not  appear  here,  one  representing  the  other. 

Mr.  Charles  C.  Fimi:  I  appreciate  that,  your 
Honor,  but  in  view  of  the  circumstances  this  after- 
noon  

The  Court:  Do  you  wish  to  ask  any  questions  of 
this  witness? 

Mr.  Charles  C.  Finn :  I  hesitate  to  let  my  brother 
ask  [770]  any  questions. 

The  Court:  He  isn't  asking  on  your  behalf. 
"VYhat  he  does  does  not  bind  you. 

Mr.  Charles  C.  Finn:  I  appreciate  that,  but  it 
binds  him,  and  it  has  this  afternoon. 

Mr.  George  C.  Finn:  Your  Honor,  I  have  no 
hesitancy. 

The  Court:     Very  well.  You  may  ask  questions. 
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I  want  to  take  this  occasion  to  tell  the  jury  with 
respect  to  this  matter  of  offers  in  compromise. 

People  may  offer  settlement  of  a  lawsuit  for  a 
dozen  different  reasons.  For  example,  the  figure 
that  was  mentioned  here  this  afternoon  would  not, 
I  don't  suppose,  pay  the  expense  of  the  Government 
in  bringing  these  witnesses  out  here  and  keeping 
them  here  three  or  four  or  five  days,  much  less  the 
expense  of  this  trial.  So  you  are  not  to  consider 
any  statement  of  that  sort,  and  what  the  Govern- 
ment may  have  been  willing  to  pay  in  settlement 
of  this  case  is  absolutely  immaterial.  As  I  say,  there 
may  have  been  a  dozen  reasons.  The  law  does  not 
permit  an  offer  of  compromise  to  come  before  the 
coui*t  or  the  jury.  The  court  is  not  even  entitled  to 
hear  it  in  a  case  tried  by  the  court,  and  the  jury  is 
not  entitled  to  hear  it,  because  if  offers  of  com- 
]:)romise  were  received  in  evidence,  I  doubt  if  one 
would  ever  be  made.  You  would  be  afraid  to  make 
an  offer  of  settlement  in  a  lawsuit  to  a  lawyer  for 
fear  he  would  tell  the  jury.  That  is  the  reason  [771] 
I  reprimanded  the  defendant  George  Finn  for 
bringing  that  matter  up  here,  and  you  are  to  disre- 
gard it  entirely,  because,  as  I  say,  it  has  nothing 
whateve]'  to  do  with  the  merits  of  this  case. 

The  same  wa,y  with  all  of  these  colloquies  between 
court  and  counsel.  The  comments  of  the  court  and 
counsel  are  not  evidence  in  the  case,  as  I  told  you 
at  the  outset,  unless  they  are  made  as  a  part  of  an 
agreement  or  stipulation  by  counsel  on  all  sides  that 
certain  facts  are  true. 
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You  may  proceed,  Mr.  Finn. 

Cross-Examination 
By  Mr.  George  C.  Finn: 

Q.  You  stated  that  in  the  conference  Mr.  How- 
ard stated  that  there  was  a  registerable  interest  in 
this  airplane.  Did  you  determine  and  did  he  deter- 
mine what  that  registerable  interest  was? 

A.    No,  sir;  we  didn't. 

Q.  Did  you  determine,  Mr.  Hiller,  that  that  was 
a  partial  interest  or  a  total  interest? 

A.  As  you  will  recall,  we  made  no  attempt  to 
ascertain  what  the  nature  or  extent  of  the  interest 
was  which  Mr.  Howard  thought  was  sufficient  upon 
which  to  base  a  registration. 

He  had  expressed  himself  as  saying  that  under 
the  Civil  Aeronautics  Act  he  thought  that  this  would 
be  adequate  and  [772]  that  he  would  be  constrained 
to  recommend  that  the  aircraft  be  registered. 

He  had  also  at  the  same  time  indicated  that  what- 
ever action  CAA  might  take  in  connection  with  the 
registration  of  the  aircraft,  that  that  would  have  no 
effect  upon  the  actual  ownership  or  right  in  and  to 
the  property. 

■  Q.     Mr.  Hiller,  what  is  it  that  is  registered? 

■  A.     Nationality  is  my  understanding  of  what  the 
registration  provides. 

The  Court:  By  "nationality,"  you  mean  national- 
ity or  citizenship  of  the  person  who  claims  to  own 
the  plane? 


852  United  States  of  America  vs. 

(  Testimony  of  Manuel  B .  Hiller. ) 

The  Witness :     That  is  correct,  sir. 

The  Court :  Whether  he  is  an  American,  a  Mexi- 
can, or  a  Peruvian,  or  whatever  it  is  ? 

The  Witness :    That  is  correct,  your  Honor. 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Hiller,  in 
answer  to  that  question,  do  you  imply  that  a  Mexi- 
can who  owned  an  airplane  and  registered  it  in  the 
United  States,  it  would  be  a  Mexican  airplane? 

A.    I  wouldn't  undertake  to  say,  sir. 

Q.  Mr.  Hiller,  in  order  to  obtain  a  registration, 
what  must  be  produced? 

Mr.  Abbott:  Objection,  your  Honor.  First,  we 
have  gone  through  this.  Secondly,  this  witness  is 
not  competent  to  testify  upon  the  registration  pro- 
cedure. He  is  an  employee  [773]  of  the  Federal 
Security  Agency. 

The  Court:     Sustained. 

'Q.  (By  Mr.  George  C.  Finn) :  At  this  meeting, 
Mr.  Hiller,  what  was  it  that  w^e  discussed  to  regis- 
ter ?  What  did  we  propose  to  register  with  the  Civil 
Aeronautics  Administration  ? 

A.  Well,  it  was  your  proposal,  Mr.  Finn,  that 
the  ownership  of  the  title  of  the  aircraft,  as  you 
asserted  it  to  be,  in  yourself  would  be  registered 
with  CAA. 

Q.    Yes,  sir. 

A.  It  was  the  position  of  the  Federal  Security 
Agency  people  at  the  meeting  that  you  had  acquired 
nothing;  that,  at  best,  perhaps  you  had  acquired  a 
right  to  reduce  the  plane  to  scrap,  if  it  had  not 
already  been  done  so,  and  then  dispose  of  it  as  sera]). 
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Q.  But  the  thing  we  were  actually  registering 
with  the  CAA  was  the  title,  was  it  not,  and  the  chain 
of  title? 

A.  Well,  I  don't  know,  Mr.  Finn,  what  you  had 
planned  to  register  with  CAA,  or  what  you  had 
planned  to  submit  to  CAA. 

Q.  Well,  Mr.  Hiller,  summarizing  this  that  we 
are  talking  about,  when  I  registered  this  aircraft, 
now,  I  would  have  to  comply  with  the  CAA  regula- 
tions, would  I  not  ? 

Mr.  Abbott:  Objection,  your  Honor.  It  is  self- 
evidence  he  would  have  to  comply  with  that  Serv- 
ice's regulations. 

The  Court:     Sustained.  [774] 

Q.  (By  Mr.  George  C.  Finn) :  Are  you  aware 
that  the  CAA  regulations  require  for  an  unregis- 
tered airplane  that  a  chain  of  title  must  be  sub- 
mitted as  proof  of  ownership  before  a  registration 
can  be  granted?  Are  you  aware  of  that? 

A.     Yes,  sir. 

Q.  Isn't  that  what  we  were  registering  with  the 
CAA,  Mr.  Hiller? 

Mr.  Abbott :  Objection,  your  Honor.  The  witness 
has  already  testified  he  doesn't  know^  what  hap- 
pened. 

The  Couii::     Sustained. 

Q.  (By  Mr.  George  C.  Finn) :  In  our  discussion 
to  obtain  the  registration,  weren't  we  to  resolve  the 
chain  of  title  to  be  registered  with  the  CAA,  and 
wasn't  it  this  chain  of  title  that  Mr.  Howard  said 
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represented  the  interests  that  the  Finns  had  to  reg- 
ister the  airplane  for? 

A.  My  recollection  was  that  the  discussion  was 
concerned  almost  entirely  with  what  right  or  in- 
terest the  school  acquired  under  the  Form  65  agree- 
ment. 

Now,  that  may  have  had  a  part  or  a  place  in  con- 
nection with  registration  of  an  aircraft  with  CAA 
insofar  as  it  represented  a  link  in  a  chain  of  title, 
but  we  were  not  then  immediately  concerned  with 
registration.  We  were  then  concerned  with  a  de- 
lineation of  the  legal  effect  and  the  consequences  of 
the  registration  and  the  Form  65  agreement. 

Q.  That  wasn't  my  question,  Mr.  Hiller.  The 
question  [775]  was :  Was  it  not  in  our  discussion  to 
determine  whether  or  not  we  had  something  to 
register  with  the  Civil  Aeronautics  Administration  ? 

The  Court:  You  mean,  is  that  what  you  talked 
about  ?  Is  that  what  you  want  to  ask  ? 

Mr.  George  C.  Finn :  That  was  our  total  discus- 
sion, to  determine  could  we  register  this  airplane. 

The  Court:  If  you  will  ever  stop,  probably  he 
can  answer  your  question.  You  have  now  asked  two 
or  three  questions  in  one. 

Mr.  George  C.  Finn:    Yes,  your  Honor. 

The  Court:     Do  you  understand  the  question? 

The  Witness:     I  am  not  sure  now,  sir. 

The  Court:  Did  you  talk  about  what  he  could 
register,  if  anything? 

The  Witness:     Yes,  sir. 

Tlie  Court:     Put  your  next  question. 
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Mr.  George  C.  Finn :  Pardon  me.  Did  he  say  that 
is  what  we  were  going  to  register,  the  chain  of  title  ? 

The  Court:  He  said  you  talked  about  what  you 
could  register,  if  anything. 

Q.  (By  Mr.  George  C.  Finn)  :  Was  it  not  Mr. 
Howard's  statement  that  this  chain  of  title  that  we 
had  discussed  in  this  meeting  could  be  registered 
with  the  Civil  Aeronautics  Administration?  [776] 

A.    He  had  so  expressed  himself. 

Q.  Thank  you.  Now,  you  stated  that  registration 
was  not  proof  of  ownership  except  in  a  couii:.  What 
does  registration  mean,  Mr.  Hiller? 

Mr.  Abbott:  Objection,  your  Honor.  That  is  a 
misstatement  of  the  witness'  testimony. 

The  Court:  Sustained.  It  may  be  stricken,  and 
I  instruct  the  jury  to  disregard  it. 

Mr.  Charles  C.  Finn:  Your  Honor,  in  view  of 
your  instructions,  I  wish  to  consult  with  my  brother 
and  see  if  I  could  terminate  this  questioning. 

The  Court:    You  may. 

Mr.  George  C.  Finn:  It  w^on't  be  necessary,  your 
Honor. 

The  Court:  Your  brother  is  representing  him- 
self, and  you  are  representing  yourself.  Just  sit 
down,  please. 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Hiller,  what 
does  registration  represent? 

Mr.  Abbott:  Objection,  your  Honor.  That  is  a 
matter  of  law. 

The  Court:     Sustained. 

Q.     (By  Mr.  George  C.  Finn)  :    Mr.  Hiller,  can 
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an  airplane  be  sold,  to  the  best  of  your  knowledge, 

without  a  registration  certificated 

Mr.  Abbott:    The  same  objection,  your  Honor. 

The  Court:     Sustained.  [777] 

Q.  (By  Mr.  George  C.  Fimi) :  To  the  best  of 
your  knowledge,  Mr.  Hiller,  were  any  of  the  Gov- 
ernment aircraft — well,  are  you  acquainted  with  the 
Civil  Aeronautics  Act  of  1938? 

A.     I  have  only 

The  Court:  Sustained.  I  will  instruct  counsel  to 
object  to  these  immaterial  matters. 

Mr.  Abbott :     I  will  do  so,  your  Honor. 

The  Court:  It  does  not  matter  whether  he  is 
familiar  with  the  Act  or  not. 

Q.  (By  Mr.  George  C.  Finn)  :  Does  registration 
apply  to  civil  aircraft,  Mr.  Hiller? 

Mr.  Abbott:  Objection.  That  is  a  matter  of  law, 
your  Honor. 

The  Court:  Sustained.  That  is  all  a  question  of 
law.  We  are  trying  to  get  the  facts  now,  not  the  law\ 

Q.  (By  Mr.  George  C.  Finn)  :  Mr.  Hiller,  you 
stated  that  you  returned  to  the  Federal  Security 
Agency  in  1953,  and  you  left  in  June  of  1951.  When 
you  returned  in  1953,  did  you  make  any  search  of 
the  Civil  Aeronautics'  files  for  this  policy  letter 
that  we  discussed?  A.     No,  sir. 

Q.     When  did  you  make  that  search,  Mr.  Hiller? 

A.     About  two  weeks  ago. 

Q.     About  two  weeks  ago  ?  [778] 

A.    Yes,  sir. 

Q.    You  didn't  make  any  search  in  1951? 


George  C.  Finn,  et  al.,  etc,  857 

(Testimony  of  Manuel  B.  Hiller.) 

A.     No,  sir. 

Q.     You  didn't  make  any  search  in  1953 ? 

A.     No,  sir. 

Q.  And  you  didn't  find  any  letter  at  all  when 
you  made  your  search ;  is  that  correct  ? 

A.  I  found  the  one  letter  of  January,  1952, 
which  is  marked  in  evidence.  I  don't  remember 
which  exhibit  it  w^as. 

The  Court:     Can  you  agree  upon  the  exhibit? 

Mr.  Abbott:    Plaintiff's  11, 1  believe,  your  Honor. 

The  Court:  Plaintiff's  Exhibit  14  or  15,  or  is  it 
Exhibit  11? 

Mr.  Abbott:  I  believe  the  reference  is  to  Plain- 
tiff's 11,  your  Honor. 

The  Court:     January  2,  1952? 

The  Witness:     That's  right,  your  Honor. 

The  Court:    Your  next  question. 

Q.  (By  Mr.  George  C.  Finn)  :  Now,  when  you 
were  a  member  of  the  Federal  Security  Agency, 
that  letter  did  not  exist,  did  it? 

A.     Not  to  my  knowledge. 

'Q.  So  that  any  policy  letter  that  may  have  ex- 
isted in  1951  would  not  have  resulted  from  any 
search  that  you  made ;  is  that  correct  ?  [779] 

Mr.  Abbott :  Objection,  your  Honor.  There  is  no 
foundation  here.  It  assumes  matters  not  in  the 
record. 

The  Court:     Sustained. 

Mr.  George  C.  Finn:  Your  Honor,  the  impres- 
sion I  gathered 

The  Court :    He  said  he  left  the  agency  in  1950. 
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Is  that  correct? 

The  Witness:     1951,  your  Honor. 

The  Court:  In  1951,  and  the  letter  is  dated  in 
1952. 

Mr.  George  C.  Finn:  Yes,  your  Honor.  We  are 
searching  for  a  letter  dated  in  1951,  which  no  one 
has  admitted  its  existence.  Now,  did  anybody  look 
for  it? 

The  Court:     Ask  him. 

Q.  (By  Mr.  George  C.  Finn)  :  Did  you  ever 
look  for  any  letter  of  1951  in  the  Civil  Aeronautics' 
files? 

A.  I  caused  a  search  to  be  made  of  the  CAA 
files. 

Q.     How  did  you  cause  that  search  to  be  made? 

A.  I  communicated  with  the  people  of  the  Civil 
Aeronautics  Administration. 

Q.    Who  did  you  talk  to? 

A.    A  Mrs.  Morrow. 

Q.     Did  you  talk  to  a  Miss  Margaret  O'Neil? 

A.  No;  Miss  Margaret  O'Neil  was  in  Europe 
at  the  time. 

Q.  Do  you  recall  in  the  conference,  that  Miss 
Margaret  O'Neil  was  present  at  that  [780]  confer- 
ence ?  A.    Yes. 

Q.  Do  you  recall  any  reference  to  a  policy  letter 
that  Miss  Margaret  O'Neil  had  in  her  files? 

A.    No. 

Q.  You  never  asked  Miss  Margaret  O'Neil 
whether  she  had  such  a  letter  subsequent  to  1953, 
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when  you  caused  your  search  to  be  made;  is  that 

correct?  A.     That  is  correct. 

Q.  Were  there  any  discussions,  Mr.  Hiller,  as  to 
a  statute  of  limitations,  regarding  the  expiration  of 
restrictions  on  aircraft  after  being  in  possession  of 
schools  for  three  years?  A.     Yes,  sir. 

Q.    What  was  that  discussion,  please  ? 

A.  As  I  recall,  you  were  urging  that  the  proper 
interpretation  of  the  Form  65  agreement  was  that 
at  the  expiration  of  the  three-year  period  the  air- 
craft could  then  be  disposed  of  by  the  school  for 
any  purpose  whatever,  and  without  consent  of  any 
government  agency,  and  we  took  direct  issue  with 
you  upon  that  interpretation. 

Q.  Do  you  remember  on  what  that  statement  was 
based,  the  three-years'  statute  of  limitation  was 
based?  Was  it  upon  a  regulation? 

A.     I  believe  it  may  have  been. 

Q.  Was  it  Regulation  4,  dated  January  3,  [781] 
1946,  appearing  in  the  Federal  Register  on  that 
date,  do  you  recall? 

A.  I  recall  a  War  Assets  Regulation  4,  dated 
some  time  in  May  of  1946,  but  not  in  January. 

Q.  Did  you  ever  see  a  regulation  dated  January 
8,  1946?  A.     I  may  have. 

Q.  Do  you  recall  whether  or  not  the  regulation 
dated  in  May  rescinded  the  regulation  dated  Janu- 
ary 8th? 

Mr.  Abbott:  Objection,  your  Honor.  That  is  a 
question  of  law. 
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The  Court :  Sustained.  As  to  any  discussion,  you 
are  asking? 

Mr.  George  C.  Finn :    Yes,  your  Honor. 

The  Court :  You  are  asking  if  he  recalls  any  dis- 
cussion on  that  subject? 

Mr.  George  C.  Fimi:     Yes,  your  Honor. 

The  Court :    Overruled.  You  may  answer. 

The  Witness:     I  don't  recall. 

Q.  (By  Mr.  George  C.  Finn)  :  You  do  recall 
there  was  a  discussion  as  to  the  statute  of  limita- 
tions based  on  the  regulation? 

A.  Well,  I  recall  that  there  was  a  three-year 
period  mentioned  both  in  the  regulation  and  in  the 
Form  65  agreement.  It  is  not  what  I  would  charac- 
terize as  a  statute  of  limitations. 

Q.  Do  you  recall  the  original  Regulation  4, 
which  stated  that  aircraft  must  be  disposed  of  only 
as  scrap,  and  [782]  then  only  after  they  shall  have 
been  reduced  to  their  basic  material  content  ? 

Mr.  Abbott:  Objection.  The  witness'  recollection 
of  the  regulation  is  immaterial. 

The  Court:     Sustained. 

Mr.  George  C.  Finn :  I  have  the  regulation,  your 
Honor,  if  I  may  present  it. 

The  Court :  It  is  a  matter  of  law.  If  the  regula- 
tion is  valid,  it  is  the  same  and  has  equal  dignity 
with  the  statute  itself.  It  is  a  matter  of  law. 

Mr.  George  C.  Finn:  Thank  you,  your  [783] 
Honor. 

Q.  Do  you  recall  that  we  raised  the  question  that 
the  original  regulation,  having  been  rescinded,  was 
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carried  forward  in  the  agi'eement  and  did  not  com- 
ply with  the  Regulation  4,  as  amended?  Do  you 
recall  we  had  that  discussion? 

A.  I  am  not  sure  that  I  understand  what  you 
mean  by  'Hhe  agreement  carrying  forth  the  regula- 
tion." 

Q.  Two  regulations,  the  original  one  and  the 
amended  one.  In  the  original  regulation  no  three- 
year  period  was  stated  and  forever  all  airplanes 
must  be  scrapped  and  reduced  to  their  basic  ma- 
terial content. 

And  then  came  an  amended  regulation  which  re- 
scinded the  original  regulation  and  in  addition 
stated  aircraft  acquired  by  schools  would  be  dis- 
posed of  but  resold  to  others  within  three  years  of 
acquisition,  and  if  scrapped,  without  approval  of 
the  disposal  agency — words  to  that  effect.  Do  you 
remember  thatf 

A.  I  remember  that  the  War  Assets  Regulation 
4,  in  effect  at  the  time  that  the  Vineland  School 
District  acquired  the  aircraft  in  suit,  was  one  which 
provided  that  property  acquired  under  the  regula- 
tion, or  aircraft  acquired  under  the  regTilation  shall 
be  sold  (mly  for  scrap;  that  if  the  sale  were  within 
three  years  then  the  consent  of  the  disposal  agency 
must  be  obtained. 

Q.     That  was  in  the  agreement,  wasn't  it? 
I    A.     That  was  in  the  regulation.  [784] 
■    Mr.  George  C.  Finn :    May  I  read  the  regulation, 
vour  Honor? 
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The  Court:  The  regulation  is  a  matter  of  law. 
Proceed. 

Mr.  George  C.  Finn:    We  seem  to  have  a 

The  Coui*t:     You  aren't  getting  anywhere. 

The  Witness:  I  think  I  recall  the  more  precise 
language  of  the  regulation  provided  that  acquired 
property  shall  be  sold,  when  sold  shall  be  required 
to  have  the  consent  of  the  disposal  agency,  unless 
sold  for  scrap  after  being  mutilated. 

Q.  (By  Mr.  George  C.  Finn) :  And  wasn't 
there  a  three-year — ^mention  of  three  years  in  that 
regulation?  A.    I  believe  there  was. 

Mr.  Abbott:  Objection,  your  Honor.  The  ques- 
tion goes  to  a  matter  of  law. 

The  Court:  Sustained.  You  can  sit  there  and 
discuss  the  regulation  for  five  days  with  him  and 
it  won't  change  the  regulation. 

Mr.  George  C.  Finn:  The  questions  that  we  had 
in  this  conference,  this  discussion 

The  Court:  I  don't  want  to  hear  from  you.  Put 
your  next  question.  We  have  been  over  the  con- 
ference enough.  We  aren't  advancing  it  any  with 
this. 

Mr.  Charles  C.  Finn:  If  it  please  the  Court,  I 
may  discuss  this  for  a  moment 

The  Court:     Sit  down.  [785] 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Hiller,  in 
all  of  our  discussions  with  the  Federal  Security 
Agency  in  ,your  office,  and  with  Mr.  Bradley,  every- 
thing was  open  and  aboveboard,  was  it  not? 

A.    Yes. 
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'Q.     Nobody  attempted  to  hide  anything? 

A.     Not  to  my  knowledge. 

Q.  And  any  files  that  were  available,  we  could 
have  asked  for  them  and  they  be  put  on  the  table; 
everything  open  and  aboveboard,  is  that  correct  ? 

A.     I  would  think  so. 

Q.  And  you  discussed  this  whole  situation  that 
we  had  in  that  office  with  Mr.  Frazier? 

A.     Yes. 

Q.  Did  you  tell  Mr.  Frazier  the  same  thing,  that 
w^e  had  at  this  discussion,  that  everything  was  dis- 
cussed open  and  aboveboard? 

A.     I  believe  so. 

Mr.  George  C.  Finn:  May  I  refer  to  an  exhibit, 
please  ? 

The  Court:  When  did  you  have  this  talk  with 
Mr.  Frazier? 

The  Witness:  After  my  return  to  the  Federal 
Security  Agency. 

The  Court:     1953? 

The  Witness:     Yes,  sir. 

The  Court:  What  exhibit  are  you  looking  for? 
Perhaps  [786]  we  can  help  you. 

Mr.  George  C.  Finn:  I  am  looking  for  my 
C.A.A.  file  on  the  N-lllH. 

The  Court:     On  the  aircraft  in  suit? 

Mr.  George  C.  Finn:     Yes,  your  Honor. 

The  Witness:    I  think  this  is  it,  sir. 

The  Court:  The  witness  states  he  thinks  he  has 
it  before  him  there.  Perhaps  you  better  look. 

There  was  an  Exhibit  U,  Civil  Aeronautics  Ad- 
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ministration  file,  introduced  today  involving  the  so- 
called  hulk. 

Mr.  George  C.  Finn:     I  have  it,  your  Honor. 

The  Court:  What  is  the  designation?  Exhibit 
what?  AYhat  exhibit  is  it,  Mr.  Clerk? 

The  Clerk:    It  is  K-1,  -2,  -3,  -4,  clear  up  to  K-22. 

The  Court :  Very  well.  Stand  at  the  lectern  and 
put  your  question.  Or,  if  you  wish  the  document 
])lacpd  before  the  witness,  the  clerk  will  place  it  be- 
fore the  witness. 

Mr.  George  C.  Fimi:  S  for  identification.  Your 
Honor,  I  have  here  S  for  identification.  I  would  like 
to  have  the  witness 

The  Court:  Do  you  wish  it  placed  before  the 
witness  ? 

Mr.  George  C.  Finn:     Yes. 

The  Court:  Hand  it  to  the  clerk  and  the  clerk 
will  place  it  before  the  witness. 

Please  conduct  your  examination  from  the  lectern. 
AATaat  [787]  question  do  you  wish  to  put  to  the 
witness  ? 

Q.  (By  Mr.  George  C.  Finn) :  Mr.  Hiller, 
would  you  identify  the  document,  please,  as  stated 
in  Exhibit  S,  and  what  it  purports  to  be? 

A.  It  purports  to  be  a  letter  written  by  Mr. 
Frazier,  Chief  of  the  Surplus  Property  Utilization 
Division,  to  the  Civil  Aeronautics  Administration, 
dated  May  7,  1952. 

The  Coui't :     Did  you  ever  see  it  before  ? 

The  Witness:  I  don't  recall.  I  will  have  to  read 
it  fii'^t,  sir.  I  may  have  read  it,  sir. 
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Q.  (By  Mr.  George  C.  Finn)  :  Do  you  recall 
having  read  it?  You  may  have  read  it? 

A.  I  may  have  read  it.  It  may  have  been  in  our 
files. 

Q.  It  may  have  been  in  your  files.  Would  you 
care  to  read — I  believe,  the  second  paragraph  of 
that? 

Mr.  George  C.  Finn:  May  I  examine  it,  your 
Honor? 

The  Court :     You  may. 

Any  objection  to  the  offer  of  the  letter  in  evi- 
dence ? 

Mr.  Abbott:    No  objection,  your  Honor. 

The  Court:  Stipulated  to  be  genuine  and  in  all 
respects  what  it  purports  to  be? 

Mr.  Blackman:     So  stipulated. 

The  Court :  It  may  be  received  in  evidence  if  you 
wish  to  offer  it,  Mr.  Finn.  Do  you  wish  to  offer  the 
letter? 

Mr.  George  C.  Finn :    Yes,  your  Honor.  [788] 

(The  docimient  referred  to,  marked  Defend- 
ants Finn  Exhibit  S,  was  received  in  evidence.) 

The  Court:     It  is  in  evidence  now. 

Mr.  George  C.  Finn:     May  I  ask  the  witness  to 
read  the  second  paragTaph,  your  Honor? 
f      The  Court :    Have  you  read  the  second  paragraph, 
Mr.  Hiller? 

The  Witness:    Yes,  sir. 

The  Court:  The  witness  has  read  the  second 
paragraph.  What  is  your  next  question? 
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Mr.  George  C.  Finn:  Read  it  out  loud,  your 
Honor. 

The  Court:  No.  We  can  all  read  it.  We  don't 
have  to  have  him  read  it.  The  jury  can  take  it  to  the 
jury  room  and  you  can  read  it  to  the  jury  in  your 
argument. 

Q.  (By  Mr.  George  C.  Finn)  :  Did  you  supply 
any  information  to  Mr.  Frazier  to  the  effect  that 
the  contention  stated  in  that  second  paragraph  was 
tlie  contention  of  the  Federal  Security  Agency*? 

A.  No,  sir.  I  discussed  that  matter  with  Mr. 
Frazier,  as  I  recall,  for  the  first  time  only  after  my 
return  to  the  agency  in  1953.  This  letter  is  dated 
May  7,  1952. 

Q.  Would  you  state,  Mr.  Hiller,  that  the  infor- 
mation contained  in  that  paragraph  is  presently 
your  contention? 

Mr.  Abbott:  Objection,  your  Honor.  The  wit- 
ness' contention  is  immaterial.  [789] 

The  Court:  Sustained.  Lawsuits  are  made  of 
contentions.  We  are  interested  in  facts. 

Mr.  George  C.  Finn :  This  contention  of  the  Fed- 
eral Security  Agency 

The  Court:  It  doesn't  matter  whose  contention 
it  is.  We  are  interested  in  facts,  not  contentions. 

Q.  (By  Mr.  George  C.  Finn)  :  Is  there  any- 
thing, Mr.  Hiller,  in  connection  with  this  subject 
aircraft  in  suit  that  sustains  such  a  contention 
stated  in  paragraph  2? 

Ml'.  Abbott:     Objection,  your  Honor. 

The  Court:     Sustained. 
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Q.  (By  Mr.  George  C.  Finn)  :  But  you  didn't 
supply  any  information  whatsoever,  any  kind,  na- 
ture, manner  or  form  that  would  lead  Mr.  Frazier 
to  believe,  to  represent  the  contention  of  the  Federal 
Security  Agency  as  stated  in  paragraph  2? 

A.     I  believe  that  is  so. 

Q.  You  didn't  supply  anything.  Did  you  supply 
anything  to  the  contrary  that  would  refute  state- 
ments made  in  paragraph  2% 

Mr.  Abbott :  Your  Honor,  this  is  immaterial.  We 
object  to  it  on  the  ground. 

The  Court:     Sustained. 

Mr.  George  C.  Finn:     That  is  all,  your  Honor. 
I     The  Court :    Any  further  questions  of  Mr.  Hiller  % 
Any  [790]  redirect? 
I    Mr.  Abbott:     No  redirect,  your  Honor. 

The  Couii: :  You  may  step  down,  Mr.  Hiller.  You 
are  excused. 

(Witness  excused.) 

The  Court:  Any  further  rebuttal  by  the  Gov- 
ernment ? 

Mr.  Abbott :  We  do,  your  Honor.  We  would  like 
to  next  offer  into  evidence  Defendants  Finn  Ex- 
hibits 7,  8,  9  and  10. 

The  Court:     Defendants  Finn  Exhibits? 
I   Mr.  Abbott :    Correction,  K-7,  -8,  -9  and  -10. 

The  Court:  Any  objection  to  Finn  Exhibits  K-7, 
-8,  -9  and  -10"?  Those  exhibits  are  on  page  4  of  the 
list  at  lines  8  to  14,  Mr.  Clerk,  the  list  of  exhibits 
filed  October  27,  1954. 
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Mr.  Blackmail :    Could  we  be  heard  at  the  proper 
time  ? 

The  Court:    You  have  an  objection  to  the  offer? 

Mr.  Blackman :     Yes,  your  Honor. 

The  Court:  I  suggest  you  withdraw  that  and 
offer  it  at  another  time. 

Mr.  Abbott :  May  I  withdraw  it  until  the  end  of 
the  afternoon  session? 

The  Court:  Yes.  Is  there  anything  further?  Do 
you  have  any  more  witnesses  to  call  ? 

Mr.  Abbott :     Yes,  your  Honor. 

The  Court :  How  long  will  the  examination  [791] 
take? 

Mr.  Abbott:  Direct  examination  will  take  ap- 
proximately one  hour. 

The  Court :     One  hour  ? 

Mr.  Abbott:    Yes,  your  Honor. 

The  Court:  Cut  that  in  half  and  we  will  hoar 
him  tomorrow  morning  at  9:30. 

Mr.  Abbott:  I  will  do  my  best  to  reduce  it,  your 
Honor. 

The  Court:  30  minutes.  We  have  to  put  some 
limit  on  this,  going  over  and  over  on  this. 

We  will  take  the  recess  at  this  time.  Is  there  any 
objection  by  any  member  of  the  juiy  to  reconvene 
at  9 :30  tomorrow  ? 

Then,  before  we  separate,  I  would  admonish  you 
of  your  duty  not  to  converse  or  otherwise  com- 
municate amongst  yourselves  or  with  anyone  else 
upon  any  subject  touching  the  merits  of  this  trial 
and  not  to  form  or  express  an  opinion  on  this  case 
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until  after  it  has  finally  been  submitted  to  you  for 
your  verdict. 

You  are  now  excused  until  tomorrow  morning  at 
9:30. 

(Whereupon  the  jury  retired  from  the  court- 
room.) 

The  Court:  Let  the  record  show  that  the  jury 
have  retired  from  the  courtroom. 

^¥hat  is  the  objection  to  the  Government's  offer 
in  evidence  of  Exhibits  K-7,  -8,  -9  and  -10?  Those 
are  Defendants  Finn  Exhibits  K-7,  -8,  -9  [792] 
and  -10. 

Mr.  Blackman:  If  the  court  please,  the  offered 
exhibits  relate  to  letters,  interdepartmental  letters 
of  the  Federal  Security  Agency  and  the  Civil  Aero- 
nautics Administration  which  appear  in  the  file  of 
the  aircraft  in  suit. 

The  Court:     Whose  file? 

Mr.  Blackman:  The  Civil  Aeronautics  Adminis- 
tration file  of  the  aircraft  in  suit. 

The  Court:  Let  me  interrupt  you.  What  is  the 
purpose  of  the  offer?  Perhaps  we  should  have  that 
first. 

Mr.  Abbott:  The  very  inference,  your  Honor, 
which  could  be  conceivably  drawn  from  the  line  of 
cross-examination  from  Mr.  Blackman,  is  there  was 
no  action  by  the  Government  with  respect  to  the 
fiight  or  operation  of  the  aircraft  in  suit  by  the 
defendants  Finn.  The  four  documents  offered,  which 
are  a  part  of  the  official  file,  and  in  fact  they  have 
been  duly  certified  by  the  Administrator  and  fur- 
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nished  under  certificate  to  the  defendants  Finn,  and 
are  equally  available  to  any  member  of  the  public, 
and  are  a  part  of  the  official  file  maintained  with 
respect  to  the  aircraft  in  suit.  Those  documents 
show  on  their  face  the  Civil  Aeronautics  Adminis- 
tration was  taking  action,  and  the  inference  may 
be  drawn,  at  the  instance  of  the  Federal  Security 
Agency,  to  give  notice  to  the  world,  and  possibly  to 
stop  the  flight  of  the  aircraft  in  question. 

Mr.  Blackman:  May  I  be  heard  on  that,  your 
Honor?  [793] 

The  Court:  Yes.  I  wdll  understand  your  position 
better  knowing  the  Government's  purpose. 

Mr.  Blackman:  What  counsel  has  overlooked 
stating  and  bringing  out  is  that  those  lettei^  and 
messages  are  in  no  way  binding  upon  anyone.  They 
are  nothing  but  interdepartmental  correspondence 
between  those  two  agencies. 

According  to  the  Civil  Aeronautics  Administra- 
tion Act  of  1938,  only  specified  types  of  documents 
may  be  filed  w^hich  constitute  recorded  notice  to  the 
world,  and  those  documents  are  set  forth.  Counsel 
is  aware  of  the  fact  that  these  documents  are  not 
of  the  type  which  are  specified  in  the  Act.  Counsel, 
I  feel,  is  also  aware  of  the  fact  that  they  are 
acknowledged  in  the  manner  required  by  the  Act 
so  as  to  be  entitled  to  recognition  and  that  without 
a  statute  which  expressly  makes  them  documents 
which  are  notice  to  the  world,  they  can  have  no  such 
significance.  Therefore,  as  interdepartmental  corre- 
spondence and  memoranda,  they  are  binding  upon 
no  one  here  at  this  trial  that  I  know  of.  I  have  uo 
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question  of  their  authenticity,  but  they  are  not 
binding  upon  the  defendant  International  Airports, 
Inc.  The  Act  speaks  for  itself  in  that  regard. 

Mr.  Abbott :  Counsel  perhaps  overlooks  the  fact, 
your  Honor,  he  has  brought  out  on  cross-examina- 
tion of  Mr.  Hiller  that  Mr.  Hiller  knew  of  no  action 
taken  by  the  Federal  Security  Agency  to  ask  the 
Civil  Aeronautics  Administration  to  do  [794]  some- 
thing about  the  registration  of  aircraft  or  prevent 
its  flight,  or  that  Mr.  Hiller  knew  of  no  particular 
action  within  the  Civil  Aeronautics  Administration, 
thus  creating  the  inference  in  the  mind  of  the  jury 
that  no  one  in  the  Government  has  done  anything, 
until  the  lawsuit  is  filed;  whereas,  the  proper  docu- 
ments show  a  great  deal  was  done. 

The  Court:  The  objection  is  overruled.  Defend- 
ants Finn  Exhibits  C-7,  -8,  -9  and  -10  are  received 
in  evidence. 

Mr.  Abbott:    Thank  you,  your  Honor. 

(The  documents  referred  to,  marked  De- 
fendants Finn  Exhibits  C-7,  -8,  -9  and  -10,  were 
received  in  evidence.) 

Mr.  Blackman:  Your  Honor,  may  w^e  have  an 
instruction  to  the  jury  to  the  effect  that  the  law 
does  not  make  those  documents  recorded  notice  to 
the  world? 

The  Court :  You  may  submit  an  instruction,  any 
instruction  you  wish.  You  draft  it  and  submit  it 
tomorrow  morning  at  the  opening  of  court,  and  I 
will  entertain  it.  I  expect  to  instruct  the  jury  fully 
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upon  all  the  issues  of  law.  But  don't  leave  it  to  me 
to  draft  the  instruction. 

Mr.  Blaclanan:  I  never  have.  I  certainly  intend 
to  draft  such  an  instruction. 

The  Court :  I  expect  you  all  to  burn  a  little  mid- 
night oil  and  go  over  this  special  verdict,  and  I 
want  to  hear  any  objections  you  have,  or  any  cor- 
rections, at  9:30.  If  I  don't  hear  from  you  then,  I 
w^on't  hear  from  you  later  on  the  subject.  [795] 

Mr.  Abbott:  May  we  at  that  time  also,  your 
Honor,  submit  any  objections  to  proposed  instruc- 
tions ? 

The  Court:  You  may.  I  had  hoped  to  have  by 
now  the  copies  of  some  of  the  proposed  instructions. 
It  may  be  that  my  secretary  will  have  them,  if  she 
doesn't  have  them  now,  she  will  have  them  the  first 
thing  tomorrow  morning. 

Now,  is  there  anything  further  ? 

Mr.  Abbott:  There  is  one  further  matter,  your 
Honor.  I  understood  Mr.  Nelson  would  propose  the 
stipulation  relating  to  the  statutes  under  which  the 
School  District  has  been  organized. 

TIk^  Court:  I  suggest  you  gentlemen  work  them 
out  and  propose  them  in  front  of  the  jury. 

Now,  this  reception  of  evidence  just  made,  you 
will  wish  to  I'enew  that  tomorrow  morning  in  the 
presence  of  the  jury.  Evidence  should  be  received, 
of  course,  in  the  presence  of  the  jury.  I  shall  expect 
you  to  i*emember  to  offer  it. 

Mr.  Abbott:    I  will  do  so,  your  Honor. 

Mr.  Blackman :    For  the  sake  of  the  record,  may 
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we  state  the  grounds  of  objection,  being  hearsay, 
and  no  proper  foundation  laid? 

The  Court:  You  will  have  an  opportunity  to 
state  your  objection.  You  may  state  your  objection 
in  the  presence  of  the  jury.  If  you  do  not  restate  it, 
I  mil  assiune  that  you  still  reserve  it.  [796] 

Mr.  Nelson :  If  the  court  please,  I  have  a  supple- 
ment to  our  memorandum  of  law  in  answer  to  this 
estoppel  argument  which  has  come  in,  which  I 
would  like  to  file  with  the  court  at  this  time. 

The  Court:  Very  well.  You  may.  Have  you 
served  counsel  and  all  the  parties'? 

Mr.  Nelson :  May  the  record  show  we  are  serving 
counsel  at  the  present  time,  your  Honor,  and  also 
parties,  the  defendants  Finn? 

Mr.  Abbott:  Ma}^  the  Government  also  serve  a 
reply  memorandum  of  law,  your  Honor? 

The  Court :     You  may. 

Mr.  Abbott:     And  file  it. 

The  Court:  Gentlemen,  don't  give  me  any  more 
dim  carbon  copies.  There  is  just  no  excuse  for  that. 
If  you  have  any  dim  carbon  copies  which  are  hard 
to  read,  keep  them  and  let  your  secretary  read  them. 

Mr.  Abbott:  I  am  now  serving  each  counsel,  and 
parties  not  represented  by  counsel. 

The  Court:  I  should  reject  this  brief  of  the  Gov- 
ernment. I  have  told  your  office  that  any  time  any 
document  is  written  with  this  elite  typewriter,  which 
should  be  abolished,  they  should  be  written  entirely 
in  caps.  This  is  a  fairly  clear  copy.  Now,  I  shall 
undertake  to  read  it. 
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Mr.  Abbott:  We  appreciate  that,  your  Honor. 
We  are  [797]  taking  steps  to  replace  the  old 

The  Court:  Yon  tell  your  stenographer  to  put 
it  on  caps  and  leave  it  on  caps.  They  can't  throw 
those  elite  typewriter  out  completely. 

Mr.  Abbott:    They  are  being  replaced. 

The  Court:  Do  you  know  what  that  does  to  a 
human  being's  eyes  that  has  been  working  all  day? 
Just  look  at  it.  It  is  enough  to  make  your  eyes  cry 
just  to  look  at  it,  much  less  read  it. 

Anything  further,  gentlemen? 

George  Finn,  you  may  come  to  the  bar,  now,  and 
show  cause  why  you  should  not  be  held  in  contempt 
of  couii:.  You  may  stand  at  the  lectern. 

Mr.  George  C.  Finn:  The  only  thing  I  can  say, 
your  Honor,  is  that  I  had  no  intent,  any  manner, 
shape  or  form,  to  show  any  contempt  to  the  court. 
I  have  nothing  but  respect  for  the  court,  your 
Honor,  and  I  have  always  had  respect.  And  I  hope 
I  have  always  showed  respect  for  the  court. 

The  Court :  Well,  of  course,  the  question  is  here 
whether  you  did  that  designedh^  and  intentionally  to 
get  before  the  jury  in  an  improper  manner  the  fact 
that,  if  it  be  a  fact,  that  the  Government  had 
offered  you  some  sum  in  compromise. 

Mr.  George  C.  Finn :  No,  your  Honor.  I  had  no 
intent  of  that  at  all.  I  was  trying  to  clear  up  what 
appeared  to  me  on  the  stand  an  insinuation  that  I 
had  offered  a  bribe  [798]  to  Mr.  Bradley  at  this 
meeting,  and  in  order  to  identify  such  an  insinua- 
tion was  impossible  and  ridiculous,  I  wanted  to 
point  out  to  Mr.  Bradley  that  I  wouldn't  offer  him 
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$2,000  if  I  wouldn't  have,  after  two  years  or  a  year 
of  litigation,  I  wouldn't  even  accept  the  offer  of  the 
Government  to  give  me  $2,500,  get  my  airplane 
back  and  cancel  the  $198,000  lawsuit.  This  is  the 
impression  I  wanted  to  carry  to  Mr.  Bradley,  that 
if  he  had  any  thought  in  his  mind,  and  any  affi- 
davit that  were  supplied  to  the  Government,  to  the 
respect  that  I  offered  to  pay  money  for  a  bill  of 
sale  that  would  allow  me  to  register  an  airplane, 
that  it  was  ridiculous. 

The  Court:    You  wish  to  be  sworn  and  take  the 
stand? 

Mr.  George  C.  Finn :    Yes,  your  Honor. 

The  Court:     I  am  not  compelling  you.  You  may 
if  you  feel  so  advised. 

Mr.  George  C.  Finn:    Yes,  your  Honor. 

The  Court:    Very  well.  You  may  come  forward. 

Mr.  George  C.  Finn:     May  I  make  a  statement 
prior  to  that? 

The  Court:     Yes. 

Mr.  George  C.  Finn :  Your  Honor,  I  had  learned 
some  two  months  ago,  whether  it  was  what  we  call 
scuttlebutt  or  rumor,  that  the  Government  had  an 
affidavit  that  I  offered  Mr.  Bradley,  or  offered 
someone  in  Washington,  $2,000  to  get  this  [799] 
airplane. 
I  The  Court :  A  bribe  ? 
"    Mr.  George  C.  Fimi :    Yes,  your  Honor. 

The    Court:     I    haven't  heard    any    suggestion 
about  it. 

Mr.  George  C.  Finn:    It  is  outside,  though,  your 
Honor,  where  I  got  my  information. 
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The  Court :  So,  you  can  answer  here  in  the  pres- 
ence of  the  jury  ? 

Mr.  George  C.  Finn:  No,  your  Honor.  I  didn't 
concern  myself  with  the  jury.  I  concerned  myself 
only  with  Mr.  Bradley,  the  presentation  and  in- 
sinuation, and  I  still  maintain  that  if  we  look  at 
the  record  we  will  discover  there  is  an  insinuation 
in  the  record  I  offered  Mr.  Bradley  the  money 

The  Court:  Has  the  Government  made  any  con- 
tention ? 

Mr.  Abbott :  Never,  your  Honor.  And  this  is  the 
first  time  it  has  occurred  to  me  that  Mr.  Finn  might 
so  construe  the  evidence.  Certainly  it  was  never 
intended  to  suggest  that  Mr.  Finn  made  the  offer 
to  Mr.  Bradley  in  his  individual  capacity,  but  only 
as  a  Government  officer  who  Mr.  Finn  thought 
would  accept  the  money  on  behalf  of  the  Govern- 
ment. 

The  Court:     You  wish  to  take  the  stand? 

Mr.  George  C.  Finn:  In  the  last  statement,  I 
offered  to  check  the  record  as  to  the  question  asked 
by  Mr.  Abbott  while  I  was  on  the  stand.  "Did  you 
ever  offer  Mr.  Bradley" — and  I  believe  it  was  Mr. 
Bradley  or  a  Government  official,  words  to  that  effect 
—"$2,000'"?  [800] 

The  Court :  I  recall  the  testimony  very  well.  But 
I  didn't  understand  it  was  even  suggested  that  it 
was  a  bribe. 

Mr.  George  C.  Finn:  The  question  was,  to  me, 
suggestive,  and  based  upon  the  fact  that  I  had 
heard  rumors  that  an  affidavit  had  been  presented 
that  I  had  offered  this  to  a  Government  official,  and 
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that  it  would  be  presented  in  court,  I  was  aware  of 
it  when  it  was  presented. 

The  Court :  The  Government  makes  no  such  con- 
tention and  disavows  any  such  contention.  I  haven't 
heard  anyone  else  make  any  suggestion  about  it.  I 
heard  the  testimony.  I  received  no  such  suggestion 
or  intimation  from  the  testimony. 

^Ir.  George  C.  Finn:  I  may  be  a  little  hyper- 
sensitive as  to  certain  actions  taken  by  the  Govern- 
ment, and  I  propose  that  I  can  prove  that  equal 
misrepresentations  were  made  in  the  past. 

The  Court :    You  wish  to  take  the  stand  ? 

Mr.  George  C.  Finn:     Yes,  your  Honor. 

The  Court:    You  may  be  sworn  if  you  so  desire. 

GEORGE  C.  FINN 
called  as  a  witness  in  his  own  behalf,  being  first 
sworn,  was  examined  and  testified  as  follows: 

The  Clerk :     State  your  name. 
The  Witness:     George  C.  Finn, 
The  Clerk:    Will  you  be  seated,  Mr.  Finn?  [801] 
The  Court:    Do  you  wish  to  interrogate  the  wit- 
ness ? 

Mr.  Abbott :     I  will  endeavor  to. 

Direct  Examination 
»By  Mr.  Abbott: 

Q.     What  is  your  age,  Mr.  Finn  %  A.     40. 

Q.     What  is  your  formal  education? 
A.    Four  years  of  college,  three  years  medical 
school  and  the  Air  Force,  six  and  a  half  years. 
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Q.  Will  you  state  briefly  what  experience  in  liti- 
gation you  have  had  ? 

A.  I  have  been  in  court  every  day,  it  seems.  I 
mean 

Q.  Passing  over  the  litigation  which  concerns  us 
here,  the  United  States  vs.  Finn,  what  other  litiga- 
tion have  3^ou  participated  in  ? 

A.  I  was  charged  with  contempt  of  court  and 
tried  and  acquitted.  I  was  charged  with  the  Dyer 
Act,  transporting  stolen  property  across  the  state 
line,  in  foreign  commerce,  namely,  C-46  aircraft,  to 
the  Republic  of  Mexico.  And  they  failed  to  return 
on  those.  I  was  charged  with  assault,  impeding  and 
intimidating  a  Federal  officer,  and  found  [802] 
guilty. 

Q.     Was  that  a  trial  before  a  jury? 

A.     Yes,  sir. 

Q.  Have  you  been  in  civil  litigation  in  the  east- 
ern part  of  the  United  States'?  A.    Yes,  sir. 

Q.  What  actions  did  you  participate  in  in  the 
eastern  part  of  the  United  States  ? 

A.  An  attorney  tried  the  case.  I  didn't  partici- 
pate, unless 

Q.    As  a  party? 

A.     As  a  party,  in  an  action  on  a  C-47  aircraft. 

Q.  Were  you  yourself  present  in  court  during 
that  proceeding?  A.    Yes,  sir. 

Q.     Was  that  tried  by  a  jury  or  by  the  court? 

A.     No,  sir ;  by  the  court. 

Q.  Were  there  one  or  two  actions  relating  to  a 
C-47  tried  in  Connecticut,  Mr,  Finn? 
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A.     One  action. 

Q.  Was  there  any  second  action  relating  to  that 
same  airplane? 

A.     No,  sir ;  not  that  I  recall. 

Q.  Was  there  an  action  in  which  you  partici- 
pated entitled  ''George  Finn  vs.  Roosevelt  Field"? 

A.     That  was  the  same  action.  [803] 

Q.  Was  there  an  action  in  which  you  partici- 
pated entitled,  "George  Finn  vs.  Mansdorf,  et  al."? 

A.     That  was  the  same  action. 

Q.     Were  there  two  separate  trials? 

A.     There  was  only  one  trial. 

Q.  Was  there  any  other  judicial  proceeding  in 
which  you  have  been  a  party,  that  you  haven't 
described  to  the  court? 

A.     I  don't  think  so.   I  don't  recall  any. 

Q.  Mr.  Finn,  when  you  made  the  statement,  in 
substance  or  effect,  that  the  Government  had  offered 
$2,500  in  settlement  of  the  action  in  suit,  were  you 
referring  to  an  offer  to  yourself,  or  to  some  other 
party  ? 

A.  Well,  that  offer  was  made  through  a  con- 
glomeration of  parties.  It  included  a  boiling  down 
of  offers  made.  I  believe  Mr.  Blackman  made  an 
offer  to  help  settle  this  suit.  I  believe  that  there 
was  Clyde  Downing  involved.  There  was  an  offer 
by  a  Congressman  to  take  a  third  of  the  airplane. 
Well,  there  was  an  offer  by 

Q.  I  am  referring  to  the  offer,  Mr.  Fimi,  which 
you  have  described. 

A.     This  was  boiled  down. 
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The  Court:  We  are  talking  about  the  offer 
referred  to  in  the  presence  of  the  jury. 

The  Witness :  The  $2,500  was  made  in  Mr.  Binns' 
office. 

Q.     (By  Mr.  Abbott)  :     To  Avhom?  [804] 

The  Court:  Is  that  the  offer  you  referred  to 
before  the  jury  this  afternoon? 

The  Witness:     Yes,  sir. 

The  Court :     That  is  the  offer  we  are  interested  in. 

Q.  (By  Mr.  Abbott)  :  An  offer  made  by  whom 
to  whom,  Mr.  Finn? 

A.  Made  l)y  Mr.  Binns  to  me  on  the  basis  of  the 
prearrangements  that  were  made  through  Clyde 
Downing,  that  finally  got  up  to  Mr.  Binns'  office. 
And  he  said 

Q.  Now — pardon  me.  If  you  haven't  finished, 
go  ahead. 

A.  He  said,  or,  I  pointed  out  to  him  that  these 
aircraft  were  sold  for  $5,000. 

He  said,  ''Well,  what  about  $5,000?  You  owe  the 
school  $5,000.  We  can  get  Mr.  Blackman" — he 
didn't  say  "we  can  get  Mr.  Blackman — he  said,  ''I 
believe  Mr.  Blackman  had  offered  to  loan  the 
$5,000" — this  is  my  recollection  of  the  conversa- 
tion— ''and  we  would  discount  it  from  the  school," 
and  since  we  hadn't  paid  the  school,  it  really 
wouldn't  cost  us  anything,  providing  the  school 
W'Cnt  along  mth  that. 

And  I  said,  "Why  5,000,  Mr.  Binns?  I  have 
proof,  Mr.  Binns,  that  these  airplanes  were  sold 
for  $2,500." 


George  C,  Finn,  et  al.,  etc.  881 

(Testimony  of  George  C.  Finn.) 

He  said,  ''Well,  if  you  can  show  me  that,  we  will 
make  it  2,500." 

I  said,  "Then  we  will  get  the  plane  back,  and 
cancel  the  [805]  suit." 

He  said,  "I  will  forward  that  on  to  Washington." 

Q.  Who  was  to  pay  the  $2,500  to  whom,  Mr. 
Finn? 

A.  They  never  got  down  to  a  concrete  i^roposal, 
because  I  refused. 

Q.     Were  you  to  pay  or  to  receive  the  $2,500  ? 

A.  To  pay  it,  or  no  one  offered  me  any  money. 
They  offered,  I  believe,  the  Government,  that  it 
could  be  settled  by  a  payment  commensurate  with 
other  aircraft  that  had  been  disposed  of  for  that 
small  amount. 

And  I  said,  ''Well,  now,  I  don't  owe  it.  I  did 
my  business  with  the  school,  and  if  the  Government 
has  got  any  money  coming,  they  can  get  it  from  the 
school." 

Q.  Mr.  Finn,  in  the  course  of  your  experience 
in  jury  trials,  have  you  observed  that  there  are 
certain  matters  which  are  brought  before  the  jury, 
and  certain  matters  which  are  presented  to  the 
court  in  the  absence  of  the  jury? 

A.  Only  one  observation  I  made  of  that  is  when 
we  had  a  jury  trial.  I  only  had  one  jury  trial. 
That  was  in  the  criminal  action,  when  we  arrested 
Mr.  Waters,  and  during  the  course  of  that  trial  the 
Government  wanted  to  take  some  evidence  out  of — 
take  some  e\4dence  out  of  the  file,  and  they  asked 
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that  the  jury  be  excused,   and   they  removed   the 

evidence,  and  then  brought  the  jury  back  in. 

Q.  Didn't  you  observe  in  the  course  of  that 
trial  on  [806]  many  occasions  that  the  court  would 
excuse  the  jury  in  order  to  have  certain  matters 
23resented  to  the  court? 

A.  I  don't  recall  that  they  did  it  more  than  one 
time. 

Q.  Weren't  there  several  occasions  when  the 
jury  was  excused  and  arguments  on  evidence  were 
made  before  the  court — not  evidence,  but  argument 
and  proffers  of  evidence  were  taken  up  by  the 
court? 

A.  I  don't  recall,  but  I  do  recall  specifically  that 
this  evidence  was  removed  from  the  file.  I  could 
not  understand  what  was  going  on,  and  I  said, 
' '  Gosh,  they  are  taking  the  evidence  out  of  the  trial, 
and  the  jury  isn't  there." 

Q.  Mr.  Finn,  weren't  there  a  number  of  oc- 
casions in  the  course  of  that  prosecution  for  assault- 
ing a  Federal  officer,  when  the  jury  was  expressly 
excused  by  the  court,  so  that  the  lawyers  might 
properly  present  matters  that  the  jury  should  not 
hear?  A.     I  can  review  the  file. 

Q.  You  were  present  during  the  entire  trial, 
weren't  you?  A.     Yes,  sir. 

Q.     And  you  observed  everything  that  occurred? 

A.     Yes,  sir. 

Q.  Did  you  hear  your  attorney  argue  a  motion 
for  dismissal  of  the  indictment? 

A.    Yes,  sir.  [807] 
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Q.     At  the  conclusion  of  the  Government's  case? 

A.     Yes,  sir. 

Q.     And  was  that  argument  before  the  jury? 

A.     I  don't  recall. 

Q.  You  are  in  fact  aware,  are  you  not,  Mr.  Finn, 
that  there  are  many  matters  which  may  not  prop- 
erly be  presented  to  a  jury  in  the  course  of  a  trial, 
and  if  they  can  be  presented  at  all,  they  may  be 
heard  only  by  the  court? 

A.  I  believe  that  is  true.  I  don't  know  what 
they  are,  though. 

Mr.  Abbott:  I  have  no  further  questions,  your 
Honor. 

The  Court:  Didn't  you  know,  before  you  made 
that  statement  in  the  presence  of  the  jury  this 
afternoon,  that  an  offer  in  settlement  was  one  matter 
that  could  not  be  brought  before  a  jury? 
I  The  Witness:  No,  your  Honor,  I  did  not.  I 
didn't  know  that  couldn't  even  be  brought  into  the 
courtroom.  In  fact 

The  Court:     It  was  your  thought,  was  it,  that 
any  time  any  party  offered  to  compromise  a  suit, 
;even  out  in  the  hall,  that  it  could  be  brought  right 
in  front  of  a  jury  and  they  be  told  about  it? 

The  TVitness:  No,  I  didn't  even  consider  it,  your 
Honor.  You  say  an  offer  of  compromise  ? 

The  Court:     An  offer  of  settlement. 

The  Witness:  These  people  have  been  talking 
to  Tis  about  [808]  settlement,  not  compromise. 

The  Court:  Didn't  you  tell  the  jury  this  after- 
noon— didn't  you  state  in  front  of  the  jury  that  the 


884  United  States  of  America  vs. 

(Testimony  of  George  C.  Finn.) 

Government  had  offered  you  $2,500  in  settlement? 

A.  I  belieA-e  I  used  the  word  "settlement,''  did 
I,  'Ho  settle  this  case"?  Yes,  I  believe  I  said  that, 
yes,  your  Honor. 

The  Court:  Didn't  you  say  the  Government  of- 
fered to  pay  you  $2,500? 

The  AVitness:  No,  sir.  That  it  was  offered  for 
me  to  pay  the  Government.  The  Government  never 
offered  me  anything. 

The  Court:  You  didn't  state  it  either  way,  as  I 
recall  it,  in  the  presence  of  the  jury.  You  stated  the 
Government  offered  to  settle  the  case  for  $2,500. 
Wasn't  that,  in  substance,  what  you  said? 

The  Witness:  I  meant  to  state,  if  I  didn't  say 
it — I  don't  remember  exactly  the  words,  but  I  mean 
what  I  had  in  mind  was  that  the  Government  of- 
fered me  to  give  them  $2,500,  and  then  they  would 
give  me  the  plane  back  and  cancel  the  lawsuit,  and 
my  position  was  that  if  I  was  to  give  the  Govern- 
ment $2,500,  and  wouldn't  do  so,  why  would  I  give 
this  two  or  three  thousand? 

The  Court:  Is  there  anything  further  anyone 
wishes  to  present? 

(No  response.)  [809] 

The  Court:  Unless  you  Avish  me  to  decide  this 
tonight,  I  shall  not  do  so.  I  will  think  it  over  to- 
night, and  I  want  the  reporter  to  read  to  me  pre- 
cisely what  you  said.  I  was  so  amazed  at  the  state- 
ment you  made  in  the  presence  of  the  Jury  that  I 
am  not  sure  that  I  remember  precisely  what  you 
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said,  but  my  understanding  of  it  was  that  the  Gov- 
ernment was  going  to  pay — under  this  transaction 
you  mentioned,  that  the  Government  had  offered 
to  pay  you  $2,500  in  settlement  of  this  case. 

The  Witness:     No,  your  Honor. 

Mr.  Charles  C.  Finn :     We  might  have  taken  that. 

The  Court:  And  instead  of  you  offering  to  pay 
Mr.  Bradley  anything,  that  far  from  it  the  Gov- 
ernment had  offered  you.  In  any  event,  the  report- 
ers' notes  will  tell  the  story,  and  unless  you  insist 
upon  its  being  determined  tonight,  I  will  postpone 
it. 

The  Witness:  Your  Honor,  I  wish  you  would 
decide  the  thing  in  your  own  best  judgment,  and  I 
am  sure  you  will  understand  the  problem.  That 
isn't  my  problem. 

The  Court:  Unless  you  wish  it  decided  tonight, 
I  will  decide  it  tomorrow. 

*  The  Witness:  Your  Honor,  whenever  you  wish 
to  decide  it.  I  don't  wish  it  decided  tonight  for  any 
reason  whatsoever. 

The  Court:  Very  well.  Then  you  will  return 
tomorrow  morning  at  9:30.  [810] 

An3i:hing  further  before  court  adjourns? 

Mr.  Abbott :     Nothing  further,  your  Honor. 

The  Court:  The  trial  is  recessed  until  tomorrow 
morning  at  9 :30. 

(Whereupon,  at  5:45  o'clock  p.m.,  Wednes- 
day, November  3,  1954,  an  adjournment  was 
taken  until  9:30  o'clock  a.m.,  Thursday,  No- 
vember 4,  1954.)  [811] 
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Thursday,  November  4,  1954 ;  9 :50  A.M. 

The  Court :     Are  there  ex  parte  matters  ? 

In  the  case  on  trial,  let  the  record  show  the  juiy 
are  present. 

You  may  call  the  Government's  next  witness  in 
rebuttal. 

Mr.  Abbott:  At  this  time,  youi'  Honor,  the  Gov- 
ennnent  renews  the  offer  of  Defendants  Finn  Ex- 
hibits K-7  through  -10,  K-7,  -8,  -9,  and  -10. 

The  Court:    Is  there  objection? 

Mr.  Blackman:  No  objection.  Your  Honor,  we 
have  submitted  instructions  pursuant  to  the  court's 
leave  granted  yesterday. 

The  Court:  Very  well.  The  exhibits  offered  are 
now  received  in  e^ddence. 

(The  documents  referred  to,  marked  Defend- 
ants Finn  Exhibits  K-7  through  K-10,  were 
received  in  evidence.) 

Mr.  Abbott:  Two  of  those  four,  your  Honor,  are 
short  and  immediately  pertinent  to  the  matters  last 
covered  in  examination.  May  they  be  read  to  the 
jury? 

The  Court:    Yes. 

Mr.  Abbott:  Ladies  and  gentlemen,  I  am  now 
reading  from  Finns  Exhibit  K-7,  which  appears  to 
be  a  certified  copy  of  a  teletype  written  by  the  Civil 
Aeronautics  Administration,  [815]  addressed  to  the 
Los  Angeles  office,  originating  in  Washington  and 
dated  November  2,  1951. 

''Please  advise  name  and  address  registered 
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owner  Curtiss  C-46A,  registration  No.  N-lllH, 
Serial  1-232.  This  aircraft  is  one  of  the  air- 
craft disposed  of  hy  Federal  Government  to 
Educational  Institutions.  Have  reason  to  be- 
lieve aircraft  was  sold  illegally  Arvin  School, 
Arvin,  California."    Signed  ''Marshal,  6-583." 

K-10  is  a  teletype  written  by  the  Civil  Aeronau- 
tics Administration,  originating  in  Washington,  ad- 
dressed to  ''C.A.A.,  Los  Angeles,"  and  reads  as 
follows : 

''Dated  11-6-51. 

"Evidence  of  ow^nership  by  Vineland  School 
District  of  Curtiss  C-4:6A,  Serial  1-132,  N-lllH, 
acceptable  for  purpose  of  registration,  is  on 
file.  Controversies  over  the  ownership  of  air- 
craft are  not  for  determination  by  the  C.A.A. 
but  are  for  determination  by  a  court  of  com- 
petent jurisdiction  in  accordance  w4th  the  local 
laws.  Reference  Section  501(F)  Civil  Aeronau- 
tics Administration  Act." 

Those  two  documents  read  are  accompanied  by 
the  certification  of  the  Secretary  of  Commerce  to 
the  effect  that  they  are  documents  on  file  with  the 
Civil  Aeronautics  Administration  relating  to  the 
aircraft  in  suit. 

The  Government  now  calls  Mr.  Batchelor  in 
rebuttal.  [816] 
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GEORGE  E.  BATCHELOR 
called  as  a  witness  on  behalf  of  the  Government  in 
rebuttal,  having*  been  previously  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 

The  Clerk:  Have  you  been  sworn,  Mr.  Batche- 
lor? 

The  Witness:    Yes,  sir. 

The  Clerk:     What  is  your  full  name? 

The  Witness :     George  E.  Batchelor. 

The  Clerk:  George  E.  Batchelor.  Be  seated, 
please. 

Mr.  Abbott:  May  it  please  the  court:  Mr.  Wal- 
lace is  present  in  court,  and  we  have  agreed  upon 
a  stipulation.  I  now  have  authority  for  presenta- 
tion of  that  stipulation  to  the  court.  For  his  con- 
venience, would  it  be  possible  to  present  the 
stipulation  now,  or  shall  we  wait  until  the  recess? 

The  Court:     I  will  leave  that  to  you,  gentlemen. 

Mr.  Abbott :  We  are  prepared  to  do  it  now,  your 
Honor,  and  I  think  it  may  be  properly  presented 
noAv. 

The  Court:     Any  objection? 

(No  response.) 

The  Court:     Very  well. 

Mr.  Abbott :  It  is  stii)ulated  by  and  ])etween  the 
plaintiff  and  the  defendant,  Seaboard  Surety  Co., 
that  judgment  to  be  entered  in  this  cause  shall  pro- 
vide, in  part,  that  the  [817]  defendant  Seaboard 
Surety  Co.,  has  no  right,  title  or  interest  in  or  to 
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the  aircraft  in  suit,  and  it  is  further  stipulated  that 
said  judgment  shall  also  jjrovide  that  the  plaintiff 
shall  not  recover  costs  against  the  defendant  Sea- 
board Surety  Co.,  and  that  the  defendant  Seaboard 
Surety  Co.,  shall  not  recover  costs  as  against  plain- 
tiff. Is  that  satisfactory,  sir? 

Mr.  Wallace:     So  stipulated. 

The  Court:  Very  well.  The  stipulation  will  be 
approved,  and  you  gentlemen  will  reduce  it  to 
writing,  and  let  your  stipulation  express  disclaimer 
by  the  Seaboard  Surety  Co.,  and  dismissal  of  the 
action  by  the  Government  as  to  the  Seaboard 
Surety  Co. 

Mr.  Wallace:     Thank  you,  your  Honor. 

Mr.  Abbott:  It  was  felt,  your  Honor,  appro- 
priate to  use  the  stipulation  for  judgment  procedure 
in  lieu  of  dismissal,  and  Mr.  AVallace  has  agreed  to 
that  procedure.   The  result  will  be  the  same. 

The  Court:  Do  3^ou  wish  an  adjudication  upon 
the  merits'? 

Mr.  Wallace:  As  against  the  Government,  your 
Honor,  Seaboard  Surety  Co.  makes  no  claim  or 
claims  for  or  against  any  of  these  named  defend- 
ants.  We  waive  any  claim  to  the  airplane. 

The  Court:  Very  well.  You  wish  to  have  an 
adjudication  on  the  merits  as  to  the  interests?  [818] 

Mr.  Wallace:     That  is  satisfactory,  your  Honor. 

The  Court:  That  may  raise  some  complications. 
I  would  suggest  that  you  provide  in  the  stipulation 
that  Seaboard  disclaims  any  interest  in  the  airplane, 
on  the  chance  that  the  court  may  adjudicate  that 


890  United  States  of  America  vs. 

(Testimony  of  George  E.  Batchelor.) 
it  has  no  interest  in  the   airplane,   without  costs. 
Limited  to  that,  then,  there  is  no  attempt  or  appar- 
ent attempt  on  the  part  of  Seaboard  to  say  where 
the  title  is. 

Mr.  Abbott:  That  is  my  understanding,  your 
Honor;  simply  that  they  disclaim,  and  that  the 
court  maj^  in  fact  find  it  has  no  interest  in  the  air- 
craft. 

The  Court:  Very  well.  If  you  gentlemen  will 
submit  it  in  writing  and  present  it  to  be  approved. 

Mr.  Abbott:  We  will  do  so,  your  Honor,  and  I 
will  represent  to  the  court  that  the  stipulation  last 
made  is  made  with  the  authority  of  the  Attorney 
General. 

The  Court:    Very  well. 

Q.  (By  Mr.  Abbott) :  Mr.  Batchelor,  are  you 
the  only  employee  or  agent  of  the  defendant  Inter- 
national who  has  dealt  with  the  defendants  Finn  in 
connection  with  the  aircraft  in  suit? 

A.  Well,  I  think  that  I  have  handled  all  the 
negotiations  with  them  relative  to  this  C-46  in  suit. 

Q.     Both  before  and  after  August  31,  1951,  sir? 

A.     To  the  best  of  my  knowledge,  yes,  sir.  [819] 

Q.  And  even  up  to  the  present  time;  is  that 
correct?  A.     Yes,   sir. 

Q.     And  can  you  state 

A.  Other  than  technical  matters  relative  to  spe- 
cifications on  the  aircraft. 

Q.  But  have  all  negotiations  relative  to  posses- 
sion of  the  aircraft  been  conducted  by  you,  acting 
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on  behalf  of  International  in  your  dealings  with 

the  defendants  Finn? 

A.     I  think  so,  yes,  sir. 

Q.  Has  there  been  at  any  time  any  consent  by 
International,  written  or  otherwise,  to  possession 
of  the  aircraft  on  the  part  of  the  defendants  Finn 
after  May  25,  1952? 

A.  Well,  there  has  been  no  consent  on  the  part 
of  International  to  their  possession  of  the  aircraft 
up  to  approximately  two  weeks  before  they  removed 
it  from  Internationars  hangar. 

Now,  I  am  not  sure  of  that  date  at  this  time,  but 
it  would  be  in  the  latter  part  of  May  or  the  first 
part  of  June. 

Q.  Was  there  consent  on  the  part  of  Interna- 
tional to  waive  brief  periods  of  possession  in  the 
month  of  May  on  the  part  of  the  defendants  Finn? 

A.  They  were  given  permission  to  do  some  work 
on  the  airplane  outside  the  hangar,  but  they  signed 
a  statement  that  was  to  the  effect  that  they  acknowl- 
edged International  had  [820]  and  retained  posses- 
sion of  the  airplane. 

Q.  And  what  was  the  approximate  total  duration 
of  their  possession  or  actual  physical  possession 
pursuant  to  that  arrangement? 

A.  Well,  I  don't — I  am  no  attorney,  but  we 
didn't  consider  that  they  had  possession.  The  plane 
was  still  on  International's  property,  and  we  gave 
them  permission  to  work  on  it,  and  to  be  in  and 
aroimd  it,  and  those  periods  of  time,  well,  I  would 
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say  they  were  all  within  intervals  of  a  period  of 

three  weeks,  approximately. 

Q.  There  has  been  testimony  in  this  cause  that 
the  aircraft  was  removed  to  another  point  on  the 
air  strip  at  Burbank  on  May  25th.  Has  Interna- 
tional ever  consented  to  possession  of  the  aircraft 
bv  the  Finns A.     No,  sir. 

Q.    after  that  time?  A.     No,  sir. 

Q.  You  are  confident  that  if  such  consent  oc- 
curred, it  would  be  known  to  you? 

A.     Yes,  sir. 

Q.     Are  C-46A  aircraft  still  in  use  commercially  ? 

A.     Yes,  sir. 

Q.  Are  they  widely  used  ?  Well,  let  me  put  the 
question  this  way :  Flying  Tigers  use  a  large  number 
of  C-46As  at  the  present  time,  do  they  not  ?  [821] 

A.     No,  sir. 

Q.     Do  they  use  C-46s  ?  A.     Yes,  sir. 

Q.     Does  Slick  use  C-46s?  A.    Yes,  sir. 

Q.  And  there  are  other  companies  which  at  the 
present  time  are  using  C-46s,  Mr.  Batchelor? 

A.  No,  I  wouldn't  say — you  see,  there  are  two 
different  types  of  C-46s.  There  is  the  -A  and  -D, 
which  is  considered  one  type,  and  the  -E  and  -F, 
which  are  another  type ;  and  the  -A  and  -D  are  only 
approved  for  a  take-off  weight  of  45,000  pounds, 
where  the  -E  and  -F  are  approved  for  48,000. 

Well,  on  freight  runs  the  Slick  and  Tigers  use 
all  -E  and  -F.  In  fact,  I  think  they  are  all  -Fs.  To 
my  knowledge,  the  Tigers  have  only  one  C-46A  or 
-D  aircraft. 
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Q.     Is  that  in  commercial  use  ?  A.     Yes,  sir. 

Q.  Was  it  your  intention  in  August  of  1951, 
when  you  were  dealing  with  the  Finns,  to  lease  the 
aircraft  in  suit,  and  to  operate  it  commercially? 

A.  We  were  going  to  sub — it  was  our  intention 
to  lease  it  from  the  Finns,  and  then  to  sublease  it 
to  other  operators  that  we  could  sign  a  contract 
with  to  do  all  maintenance  work  on  the  aircraft. 

Q.  Yes.  And  those  sublessees,  those  other 
operators  [822]  would,  according  to  your  intention 
as  of  that  time,  use  the  aircraft  for  commercial 
purposes;  is  that  correct?  A.     Yes,  sir. 

Mr.  Abbott:  No  further  questions  of  this  wit- 
ness, your  Honor. 

Cross-Examination 

Mr.  Nelson:  If  the  court  please,  we  would  like 
at  this  time  to  request  permission  of  the  court,  while 
Mr.  Batchelor  is  on  the  stand,  to  reopen  for  ap- 
proximately five  questions  concerning  damages, 
w^hich  have  just  come  to  our  attention,  in  submitting 
the  School  District's  case. 

The  Court:  Very  well.  You  may  reopen  the 
Vineland  Elementary  School  District's  case  in  chief 
for  that  purpose. 

Mr.  Nelson:     Thank  you,  your  Honor. 

Q.  (By  Mr.  Nelson)  :  Mr.  Batchelor,  you  have 
testified  earlier  as  to  your  knowledge  of  the  subject 
aircraft  and  its  condition,  have  you  not? 

A.     Yes,  sir.  [823] 
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Q.  You  did  see  the  aircraft  in  suit  in  1950  on 
a  ^dsit  to  the  School  District? 

A.    Yes,  sir,  twice. 

Q.  You  made  a  formal  and  detailed  inspection 
of  the  aircraft  at  International  when  it  was  landed 
there  by  the  Fimis?  A.     Yes,  sir. 

Q.  Can  you  give  us  an  estimate  of  the  valuation 
that  you  would  place  upon  that  aircraft  as  a  com- 
mercially salable  aircraft  on  February  28th  of 
1951? 

Mr.  A]>bott:  Objection,  your  Honor.  This  wit- 
ness has  not  been  shown  to  have  the  qualifications 
to  testify  as  to  that  point  of  time. 

Mr.  Nelson :  I  believe,  your  Honor,  that  the  fact 
that  this  particular  witness  has  inspected  the  air- 
craft, both  in  and  out,  when  it  was  landed  in  Oc- 
tober of  1951  at  his  field,  and  the  fact  that  he  looked 
over  the  plane  in  1950  would  give  him  excellent 
qualifications  for  those  purposes.  He  has  seen  the 
plane  as  it  was  used  at  the  School  District,  and 
also  as  it  was  when  it  was  flown  in,  and  he  had 
more  opportunity  than  any  other  experts  provided 
by  any  party  here  to  know  the  exact  condition  of 
the  aircraft  and  the  work  done  by  the  Finns  on  the 
plane. 

The  Court:  The  objection  is  to  any  showing  as 
to  his  qualifications  as  to  the  time  stated.  [824] 

Perhaps  you  can  lay  a  better  foundation.  If 
there  is  any  doubt  as  to  the  foundation,  I  would 
surely  lay  it. 

Mr.  Nelson:    It  just  appeared  to  me  that  the 
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record  has  already  set  such  foundation,  and  I  didn't 

want  to  go  into  it  in  detail. 

The  Court:  Please  read  the  pending  question, 
Mr.  Reporter. 

(The  question  was   read.) 

The  Court:  Do  you  have  an  opinion  as  to  the 
fair  market  value  of  the  airplane  in  suit  as  of  that 
date? 

The  Witness:    Yes,  sir. 

The  Court:     That  is  what  you  want  to  ask  him? 

Mr.  Nelson:     Yes,  your  Honor. 

The  Court:     What  is  that  opinion? 

The  Witness:     Between  $7,000  and  $8,000. 

Q.  (By  Mr.  Nelson) :  And  would  you  state  the 
basis  for  this  opinon,  Mr.  Batchelor? 

A.  Well,  prior  to  the  Korean  War  C-46As  and 
Ds  in  the  condition  of  this  aircraft  had  no  value, 
and  the  Korean  War  started  in  the  summer  of 
1950,  and  then  there  was  a  slow  rise  in  the  value 
of  all  aircraft.  In  fact,  there  was  a  lag  until  the 
four-engine  aircraft  were  removed  from  operation 
in  this  country  and  put  on  overseas  airlifts,  and  at 
that  time  the  value  of  twin-engine  aircraft  increased 
greatly.  And  along  in  the  winter,  before  the  heavy 
flying  [825]  started  in  spring  and  summer,  the 
value  still  hadn't  increased  too  much.  And  the  big 
jump  in  prices  occurred  in  the  summer  of  1951; 
in  the  fall. 

Q.     Now,  the  valuation  which  you  have  testified 
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as  being  your  opinion  here,  was  that  based  upon  a 

commercially  flyable  aircraft? 

A.  No.  That  would  be  based  upon  the  aircraft 
as  I  saw  it  the  last  time  in  1950,  but  without  any 
restrictions  of  any  type  on  the  title ;  one  that  could 
be  used  in  commercial  operation. 

Mr.  Nelson :     That  is  all  I  have,  your  Honor. 

Redirect  Examination 
By  Mr.  Abbott: 

Q.  Mr.  Batchelor,  when  you  talked  with  George 
Finn  and  Charles  Finn  in  the  month  of  Augiist, 
1951,  you  and  they  discussed  the  aircraft  that  you 
had  seen  at  Vineland,  and  you  recalled  then  the 
condition  you  had  observed,  is  that  correct,  sir? 

A.  Yes,  sir.  And  they  told  me  they  had  done 
some  Avork  on  the  airplane,  or  were  doing  some. 

Q.  Did  they  tell  you  in  August,  1951,  they  had 
done  some  work  on  the  plane? 

A.  I  said  they  told  me  they  had  done  some  work 
or  going  to  do  some  work,  or  doing  some.  [826] 

Q.  Did  they  show  you  pictures  of  the  aircraft 
then?  A.     My  recollection  is  that  they  did. 

Q.  Did  those  pictures  show  the  airplane  to  l)e 
in  the  condition  which  you  had  observed  when  you 
were  at  Vineland  in  1950? 

A.  Well,  I  can't  recall  that  to  any  great  detail. 
I  knew  that  the  cost,  there  would  be  a  large  cost 
and  a  large  amount  of  time  spent  in  getting  the 
airplane  into  a  flyable  condition,  large  cost  in  money 
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and  time,  and  fly  it  down  to  Lockheed  Air  Terminal. 

And  our  discussions  included  that. 

Q.  Do  you  recall  whether  or  not  the  pictures 
shown  to  you  in  August  of  1951,  of  the  aircraft 
in  suit,  showed  it  to  he  in  the  same  condition  whicli 
you  had  observed  in  1950? 

A.     No,  I  don't.    I  don't  recall. 

Q.  It  is  true,  however,  that  you  offered  $55,000 
for  the  aircraft  in  the  course  of  that  discussion  of 
August,  1951,  is  it  not? 

A.     My  recollection  is  that  it  is  not. 

Q.     Did  you  make  any  offer? 

A.  As  I  remember  it,  we  offered  $50,000,  de- 
livered to  Lockheed  Air  Terminal,  and  subject  to 
our  inspection  at  Lockheed. 

Q.  Did  you  agree  with  the  testimony  of  the 
opinion  previously  given  that  the  cost  of  putting 
that  airplane  in  flying  condition  was  $5,000,  Mr. 
Batchelor?  [827] 

A.  I  would  think  it  would  be  slightly  more  than 
that,  but  not  enough  to  quibble  about. 

Q.  Isn't  it  tnie,  sir,  that  in  February  of  1951, 
American  troops  were  fighting  in  Korea  and  a  large 
number  of  transport  aircraft  were  being  then  used 
to  carry  munitions  and  supplies  to  Korea? 

A.     Not  a  large  number. 

Q.  Wasn't  there,  in  February  of  1951,  a  search 
being  made  in  the  industry  for  transport  aircraft 
to  carry  munitions  and  supplies  to  Korea? 

A.  Well,  as  I  recall  it,  the  big  increase  in  value 
of  aircraft  occurred  during  the  summer  and  fall  of 
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1951,  and  that  caused  the  values  to  increase  greatly. 
There  was  a  lag  in  time  there  from  the  time  the 
Korean  War  started  until  the  transport  planes  got 
into — the  operations  were  set  up  and  operations 
commenced  in  the  Korean  air  lift. 

Q.  When  you  said  that  the  aircraft  in  question 
had  no  market  or  commercial  value  prior  to  the 
Korean  War,  did  you  mean  that  literally,  that  it 
wouldn't  bring  anything  on  the  commercial  market, 
Mr.  Batchelor? 

A.  Well,  practically  nothing.  I  will  put  it  that 
way. 

Q.     Then  how  is  it  that  in  1950  you  asked 

A.  Well,  wait.  Let  me — no,  prior  to  the  Korean 
War,  I  don't  think  they  had  any,  no  value  at  all. 
An  A  or  a  [828]  D  had  no  A^alue  except  for,  possibly, 
parts. 

Q.  Well,  what  value  did  they  have  for  parts, 
Mr.  Batchelor? 

A.  Oh,  I  imagine  a  thousand  dollars,  fifteen 
hundred  dollars,  $2,000. 

Q.  Isn't  it  true  that  prior  to  the  Korean  War 
you  made  two  separate  trips  to  Vineland  to  inquire 
whether  the  aircraft  in  suit  was  for  sale  ? 

xV.  Well,  my  trips  were,  as  I  rememl^er  it,  some- 
time in  1950.  Now,  I  think  it  was  about  the  time — 
the  first  trip  possibly  was  just  before  the  Korean 
War  started,  and  I  believe  the  second  one  was  after 
it  started. 

Q.  And  both  of  them  were  prior  to  the  American 
participation  in  the  Korean  War,  were  they  not? 
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A.  Well,  I  don't  know  the  exact  dates  involved 
there. 

Mr.  Abbott:     No  further  questions,  your  Honor. 

The  Court:     Anything  further  of  Mr.  Batchelor'? 

Mr.  Nelson:     No  questions. 

The  Court:    You  may  step  down,  Mr.  Batchelor. 

(Witness  excused.) 

The  Court:     The  Government's  next  witness? 
Mr.  xVbbott :     The  Government  calls  Charles  Finn, 
your  Honor.  [829] 

CHAELES  C.  FINN 
called  as  a  witness  in  rebuttal  by  the  Government, 
being  first  sworn,   was   examined   and   testified   as 
follows : 

The  Clerk :     State  your  name,  please. 
The  Witness:     Charles  C.  Finn. 
The  Clerk:     Be  seated,  please. 

Direct  Examination 
By  Mr.  Abbott: 

Q.  Will  the  clerk  please  place  before  the  wit- 
ness Defendants  Finn  Exhibit  AX  and  Plaintiff's 
Exhibits  12-A  and  12-B? 

The  Clerk:     Here  is  Exhibit  12. 

Q.  (By  Mr.  Abbott) :  Calling  your  attention, 
first,  to  Finn  Exhibit  AX,  Mr.  Finn 

The  Clerk:  I  haven't  given  it  to  him  yet,  Mr. 
Abbott. 

Mr.  Abbott:     Oh,  I  am  sorry. 
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Q.  (By  Mr.  Abbott)  :  Well,  calling  your  atten- 
tion to  12-B,  Plaintiff's  Exhibit,  do  you  have  that 
before  you,  Mr.  Finn?  A.     Yes,  sir. 

Q.  There  appears  on  that  document  what  pur- 
ports to  be  your  signature  and  that  of  your  brother. 
Are  those,  in  fact,  your  signatures'? 

A.     This  is  12,  did  you  say?  [830] 

Q.    Yes. 

A.     I  have  got  Exhibit  12.  I  don't  see  the  B. 

Q.  It  is  a  small  document  entitled,  ''Application 
for  Registration."  A.     Yes. 

Q.     Dated  April  9,  1951.  A.    Yes. 

Q.  Is  your  answer  yes,  those  are  your  signatures, 
your  signature  and  your  brother's  signature? 

A.     Yes,  sir. 

Q.  And  you  are  familiar  with  your  brother's 
signature  and  able  to  identify  it,  are  you  not? 

A.    Yes,  sir. 

Mr.  Abbott:  The  Govermnent  offers  in  evidence 
Plaintiff's  Exhibit  12-B. 

The  Court:     Is  there  objection? 

Mr.  Nelson:     No  objection. 

Mr.  Blackman:     No,  your  Honor. 

The  Court:    Received  in  evidence. 

Mr.  Blackman:  I  understood  all  of  Plaintiff's 
12  w^as  in  evidence. 

The  Court:  My  notes  so  show.  What  do  your 
minutes  show,  Mr.  Clerk? 

Mr.  Abbott:  If  I  may  l)e  heard  on  that,  your 
Honor,  Plaintiff's  12  was  a  single  document  at- 
tached to  Civil  [831]  Aeronautics  Administration 
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certificate,  which  certifications  covered  several  other 

documents  not  previously  put  in  evidence. 

The  Clerk :     I  just  have  12  in  evidence. 

The  Court :  Do  you  have  any  lists  showing  these 
exhibits  you  are  speaking  of  now? 

Mr.  Abbott:     The  exhibit  list  is  up 

The  Court:  The  exhibit  list  which  was  to  be 
kept  up  to  date  was  not  kept  ivp  to  date. 

Mr.  Abbott:  Your  Honor,  w^e  filed  an  exhibit 
list  which  was  brought  up  to  date  yesterday. 

The  Court:     Where  is  this  morning's? 

Mr.  Abbott:  It  is  being  prepared  by  my  secre- 
tary and  will  be  brought  here  as  soon  as  it  is  fin- 
ished. She  has  been  working  on  it  since  coming  to 
Avork  this  morning. 

The  Court:  Is  this  on  any  list,  the  document 
you  off^er  now? 

Mr.  Abbott:  It  is  not  on  any  typewritten  list. 
It  is  a  document  that  appears  on  counsel's  list. 

The  Court:  By  ''counsel,"  you  are  referring  to 
your  own? 

Mr.  Abbott:  Mine,  and  I  have  displayed  it  to 
other  counsel. 

The  Court:     Is  there  objection  to  the  offer? 

Mr.  Blackman:     No  objection. 

Mr.  Nelson:     No  objection.  [832] 

The  Court:     Received  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  12-B,  was  received  in  evidence.) 

Mr.  Abbott :    At  this  time  the  Government  offers 
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Exhibit   12-A,    affidavit   of   Peter   Bancroft    dated 

April  6,  1951. 

The  Court:  Is  that  another  document  which 
appears  only  on  some  handwiitten  list  you  have  ? 

Mr.  Abbott:  Each  of  these  documents  was 
marked  yesterday,  and  the  list  is  l^eing  brought  up 
to  date  this  morning  to  show 

The  Court:  I  say,  is  this  a  document  that  ap- 
pears on  any  list  which  the  court  has  ? 

Mr.  Abbott:  Xo,  yoiu'  Honor.  It  appears  on  the 
list  which  will  be  presented  to  the  court. 

The  Court:     Very  well.   Any  objection? 

Mr.  Xelson:     No  objection. 

The  Court:     Received  in  evidence. 

(The  dociunent  referred  to,  marked  Plain- 
tiff's Exhibit  12-A,  was  received  in  evidence.) 

Q.  (By  Mr.  Abbott) :  Do  you  now  have  before 
you,  Mr.  Finn,  Fiims'  Exhibit  AX? 

A.     This  is  AX  ?  Yes,  I  have. 

Q.  AX  appears  to  be  a  photostatic  copy  of  two 
documents  on  the  same  sheet,  one  of  which  purports 
to  ])e  a  registration  certificate.  Do  you  recognize 
that  registration  [833]  certificate  as  a  photostatic 
copy  of  the  original  registration  ceii:ificate  on  the 
aircraft  described  in  this  lawsuit  as  the  hull? 

A.  Well,  I  haven't  seen  that  registration  cer- 
tificate for  a  long  time,  but  I  believe  it  is.  There 
is  no  reason  to  believe  otherwise. 

Mr.  x\bbott :  We  offer  into  evidence,  your  Honor, 
Finns'  Exhibit  AX.    The  offer  is  restricted  to  that 
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portion  of  the  photostat  which  displays  the  registra- 
tion certificate. 

The  Court:     Is  there  an  objection  to  the  offer? 

Mr.  Nelson:     No  objection. 

Mr.  Blackman:     No  objection. 

The  Court:     It  may  be  received  in  evidence. 

(The  document  referred  to,  marked  Defend- 
ants Finn  Exhibit  AX,  was  received  in  evi- 
dence.) 

Q.  (By  Mr.  Abbott) :  Mr.  Finn,  did  you  and 
your  brother  rehabilitate,  or  do  some  work  directed 
towards  rehabilitation  of  the  aircraft  W'C  have  de- 
scribed as  a  hull  in  this  litigation,  in  the  month  of 
January  and  the  month  of  Febiiiary,  1951? 

A.  Well,  we  were  rehabilitating  that  right  along. 
Now,  I  think  we  started  at  the  purchase  of  that  air- 
plane, which  was  in  October  of  1950,  and  we  were 
working  constantly  to  rehalnlitate  the  airplane  and 
put  it  in  condition  for  flight  purposes. 

Q.  In  any  event,  work  of  that  type,  rehabilita- 
tion of  [834]  the  aircraft  we  have  called  the  hull, 
that  occurred  prior  to  April,  1951,  had  it  not? 

A.  It  occurred  from  the  beginning  of  Octo])er — 
well,  from  the  time  we  purchased  it,  on.  Now,  when 
I  say  "reha1)ilitation  of  the  airi3lane,''  we  had  to 
go  around  and  get  i:)arts,  and  parts  are  difficult  to 
find,  and  there  is  considerable  time  spent  at  all 
times.  This  was  a  project  that  we  had  which  was 
ill  our  minds  constantly.    While  we  may  not  have 
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placed  a  part  on  every  day,  we  were  out  looking 

for  parts. 

Q.  I  didn't  ask  you  for  detail  of  the  work,  Mr. 
Finn,  merely  some  rehabilitation  work  was  done 
on  the  hull  prior  to  April,  1951,  is  that  correct? 

A.     Yes,  sir.   It  was  done  from  October  on. 

Q.  And  by  "October,"  do  you  mean  October, 
1950? 

A.  I  believe  that  is  the  date  on  which  we  bought 
the  plane. 

Q.  When  you  testified  to  rehabilitation  work 
beginning  in  October,  you  mean  October,  1950? 

A.    Yes,  sir. 

Q.  Did  you  do  any  work  on  the  plane  in  suit 
prior  to  the  time  that  your  brother  George  went  to 
Washington,  in  February  and  April  of  1951? 

A.     No,  sir. 

Mr.  Abbott:  I  have  no  further  questions,  your 
Honor. 

Mr.   Nelson:     No   questions,  your   Honor.   [835] 

Mr.  Blackman:     No  questions,  your  Honor. 

The  Court:    You  may  step  down,  Mr.  Finn. 

(Witness  excused.) 

Mr.  Abbott:  The  Clovernment  calls  Peter  Ban- 
croft. 
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PETER  A.  BANCROFT 
called  as  a  witness  in  rebuttal  by  the  Government, 
ha\dng  been   previously   sworn,   was   recalled   and 
testified  further  as  follows: 

The  Clerk:     You  have  been  sworn,  have  j^ou? 

The  Witness:    Yes,  sir. 

The  Clerk:     Be  seated,  please. 

Direct  Examination 
By  Mr.  Abbott: 

Q.  Mr.  Bancroft,  do  you  have  a  definite  aircraft 
identified  in  your  mind  by  the  reference  "hull,'' 
which  has  been  used  in  the  course  of  this  litigation  I 

A.    Yes,  sir. 

Q.  Is  that  the  only  C-46  ever  owned  by  the 
School  District,  other  than  the  C-46  in  suit  ? 

A.     The  only  other  C-46? 

Q.     Yes. 

A.     Yes,  sir.   There  are  the  two  of  them. 

Q.  Did  you  acquire  the  hull  from  the  War  Assets 
Administration  [836]  pursuant  to  the  Surplus  Prop- 
erty Act  of  1944,  as  an  educational  transfer? 

Mr.  Blackman:  Just  a  moment.  If  the  court 
please,  I  believe  that  calls  for  an  opinion  and  con- 
clusion of  this  witness  as  to  a  matter  of  law. 

Mr.  Abbott:  This  is  preliminary,  your  Honor. 
We  can  go  through  each  step  in  the  procedure,  but 
the  particular  steps  are  not  pertinent,  only  the 
general  manner  of  acquisition  of  the  aircraft. 

The  Court:  Please  read  the  pending  question, 
Mr.  Reporter. 
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(The  question  was  read.) 

Mr.  Nelson:  If  the  court  please,  may  the  record 
show  our  objection  joining  with  Mr.  Blackman,  and 
also,  improper  rebuttal  and  irrelevant  and  imma- 
terial ? 

The  Court:     Sustained. 

Mr.  Abbott:  May  the  Government  be  heard  on 
the  question  of  rebuttal  and  materiality?  We  feel 
this  is  a  very  important  point. 

The  Court:  It  calls  for  a  conclusion  which  this 
witness  is  not  competent  to  express. 

Mr.  Abbott:  May  International's  Exhibit  T  be 
placed  before  the  witness,  please?  [837] 

The  Clerk:  It  does  not  seem  to  be  here  with  the 
exhibits.  Your  Honor,  I  can't  find  International's 
Exhibit  C. 

Mr.  Abbott:     T. 

The  Clerk:     Oh,  T. 

The  Court:  Couldn't  this  be  arranged  during  a 
recess,  Mr.  Abbott,  to  find  these  exhibits,  so  that 
we  don't  have  to  sit  hero  and  wait  for  them  to  be 
found  ? 

Mr.  Abbott:  I  didn't  anticipate  the  use  of  this 
exhibit  would  ])e  necessary,  your  Honor. 

The  Court:     Proceed. 

Q.  (By  Mr.  Abbott) :  Are  you  now  viewing  In- 
ternational's T,  Mr.  Bancroft?  A.     Yes,  sir. 

Q.  Is  that  a  dociunent  which  you  received  at  the 
same  time  that  you  received  possession  of  this  hull  ? 

A.     I  am  not  certain  if  I  received  it  at  the  same 
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time,  but  it  is  in  connection  with  the  plane  called 

the  hull. 

Q.  Well,  do  you  recognize  it  as  a  document  that 
you  received  at  or  about  the  time  that  you  received 
possession  of  the  hull? 

A.     I  don't  recall  when  I  received  the  document. 

Q.  Is  it  a  document  that  you  received  from  War 
Assets  Administration  in  connection  with  the  de- 
livery of  the  hull?  A.     Yes,  sir. 

Mr.  Nelson:  Objection,  your  Honor,  to  this  line 
of  [838]  questioning  on  the  ground  that  the  method 
of  acquisition  and  the  means  by  which  the  District 
obtained  the  hull  is  not  in  issue  in  this  case,  and 
it  is  wholly  irrelevant  and  immaterial,  and  is  not 
proper  rebuttal. 

Mr.  Abbott:  May  the  Government  be  heard  at 
this  time,  your  Honor? 

The  Court:    Yes. 

Mr.  Abbott:  The  purpose  of  the  Government  is 
this:  We  propose  to  show  that  the  District  received 
not  one,  but  two  completely  flyable  C-46s,  and  while 
the  Government's  damage  is  predicated  upon  the 
market  value  of  the  aircraft  in  suit,  that,  contrary 
to  the  position  asserted  in  Vineland's  case  in  chief, 
the  Government  is  not  made  whole  by  its  possession 
of  the  hull  aircraft,  for  the  Government  contracted 
to  have  two  complete  and  flyable  C-46s  in  the  pos- 
session of  the  District.  That  evidences  the  ma- 
teriality of  the  inquiry. 

Mr.  Nelson:  If  the  court  please,  I  still  don't  see 
any  materiality,  particularly,  as  to  the  acquisition 
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or  means  by  which  they  obtained  this  aircraft.  If 
the  Government  intends  to  show  that  the  deliveiy 
of  two  aircraft  to  the  District  was  the  intention  of 
the  Government,  it  is  a  matter  of  argiunent,  and, 
certainly,  nothing  to  bring  in  and  delay  the  pro- 
ceedings in  the  trial. 

The  Court:     Overruled.    He  may  answer. 

Mr.  Abbott :  Will  you  read  the  pending  question 
to  the  [839]  ^vitness,  Madam  Reporter? 

(The  question  and  answer  were  read.) 

Mr.  Abbott:  I  didn't  realize  the  answer  had 
come  in. 

Q.  (By  Mr.  A])bott) :  Among  other  things,  In- 
ternational's T  recites  or  represents  or  acknowl- 
edges payment  of  the  sum  of  $200.  TTas  that  sum  in 
fact  paid  by  the  Vineland  Elementar}^  School  Dis- 
trict to  the  War  Assets  Administration? 

Mr.  Xelson:  The  same  objection;  immateriality, 
your  Honor. 

The  Coui*t:     Overruled. 

The  Witness :  Do  you  mean — would  you  rephrase 
that  question,  please,  Mr.  Abbott? 

Q.  (By  Mr.  Abbott):  Did  you  pay  $200  to 
War  Assets  Administration  in  connection  with  the 
acquisition  of  the  hull,  Mr.  Bancroft? 

A.     Our  district  did  not  pay  $200,  no,  sir. 

Q.     Was  that  sum  paid A.     Yes,  sir. 

Q.  to  the  War  Assets  Administration  in  con- 
nection with  the  acquisition  of  the  hull  ? 
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A.    Yes,  sir,  it  was. 

Q.  At  what  point,  geogTaphically  speaking,  did 
you  take  possession  of  the  hull  ? 

A.     At,  I  believe,  Ontario,  California. 

Q.  Was  it  flown  from  Ontario,  California,  to 
the  [840]  Vineland  Elementary  School  District? 

A.     Yes,  sir,  it  was. 

Q.  At  the  time  that  you  took  possession  at  On- 
tario, California,  was  the  aircraft  complete,  includ- 
ing- engines,  instruments,  and  control  surfaces? 

A.     Yes,  sir. 

Q.  Were  the  engines,  instruments,  control  sur- 
faces, and  other  parts  of  the  aircraft  removed  from 
it  after  its  delivery  at  the  Vineland  Elementary 
School  District? 

Mr.  Nelson:  Objection,  your  Honor.  I  submit 
we  are  getting  far  afield.  We  are  getting  into  ir- 
relevant and  immaterial  matters.  Where  does  this 
tie  in  to  the  Government's  proof  as  to  damage? 

Mr.  Abbott :     I  will  be  happy  to  explain. 

The  Court :     What  is  the  purpose  ? 

Mr.  Abbott:  The  purpose  is  this:  The  Govern- 
ment contends  that  the  damage  occasioned  to  the 
Government  by  the  breach  of  contract  alleged  is 
the  loss  to  the  Government  of  the  particular  C-46A 
in  suit  for  educational  purposes.  The  contention 
of  Vineland  appears  to  be  that  the  Government  has 
not  been  damaged  seriously,  if  at  all,  by  that  loss, 
because  another  C-46A  was  to  have  been  substituted 
for  the  aircraft  in  suit  by  the  defendants  Finn. 

The   Government   here   shows,   or   will   show,   if 
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permitted,  that  the  Government  placed  two  complete 
flyable  C-46As  in  [841]  the  hands  of  the  School 
District,  ])oth  to  be  used  for  educational  purposes, 
and  that  the  net  result  of  the  transaction  between 
the  School  District  and  the  Finns  is  to  leave  the 
Government  with  but  one  aircraft  for  that  purpose. 

Mr.  Nelson :  If  the  court  please,  we  will  go  along 
with  everything  that  the  Government  has  just  stated. 
It  is  not  the  contention  of  the  School  District  that 
the  aircraft  in  suit  is  to  be  substituted  with  the 
other  aircraft  on  the  premises. 

We  agree  that  there  are  two  aircraft  involved, 
and  that  it  was  the  intention  of  the  Government 
that  the  two  aircraft  should  remain.  Our  only  con- 
tention as  to  damages  is:  just  what  was  the  Gov- 
ernment damaged  by  the  removal  of  the  one  air- 
craft, and  has  that  removal  occurred?  It  has  noth- 
ing to  do  whatsoever  with  the  other  aircraft  on  the 
field.  That  aircraft  still  remains  and  is  being  used 
for  educational  purposes,  and  we  do  not  intend  ever 
to  substitute  the  two. 

The  Couii;:  Vineland  contends  that  the  net  re- 
sult if  the  defendants  Finn  comply,  would  be  two 
aircraft,  I  take  it? 

Mr.  Nelson:     I  don't  follow  the  court. 

The  Court:  Weren't  the  defendants  Finn  obli- 
gated under  Vineland 's  theory  to  put  another  air- 
craft there  to  serve  as  a  classroom? 

Mr.  Nelson:  That  is  correct,  your  Honor.  But 
not  in  this  action  are  we  contending  that  the  re- 
placement by  the  Finns  of  that  aircraft  is  to  take 
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care  of  the  damages  which  [842]  the  Government 
is  alleging  here.  We  still  leave  that  open,  if  they 
can  prove  that  the  Government  was  injured,  and  we 
will  go  along  \\ith  the  fact  that  two  aircraft  were 
considered  by  the  District. 

The  Court:     Where  is  the  other  one? 

Mr.  Nelson:  The  other  aircraft  is  in  the  Dis- 
trict, your  Honor. 

The  Court:  What  is  the  Government's  theory? 
If  the  defendants  Finn  put  another  aircraft  there, 
that  there  will  not  be  two?   I  don't  understand  you. 

Mr.  Abbott:  This  is  the  Government's  theory, 
your  Honor:  that  before  the  defendants  Finn 
arrived  at  the  scene,  sometime  before,  in  fact,  in 
1948  the  Vineland  Elementary  School  District  and 
the  Government  contracted  for  the  placing  of  two 
complete  and  flyable  C-46s,  both  suitable  for  educa- 
tional purposes,  in  the  hands  of  the  School  District. 
Sometime  later  the  insides  were  removed  from  the 
one  C-46,  and  it  ])ecomes  a  hull,  stripped  down  to 
just  the  frame. 

Mr.  Nelson:  We  object  to  that  as  being  a  fact 
not  in  evidence,  your  Honor,  and  assuming  some- 
thing. 

Mr.  Abbott:  Then  there  is  a  contract  between 
the  School  District,  on  the  one  hand,  and  the  Finns 
on  the  other  for  the  sale  of  the  C-46  in  suit,  which 
at  that  time  remained  in  whole  condition,  and  in 
reasonably  good  condition,  and  the  Finns  imdertake 
to  place  a  second  C-46,  the  same  C-46  that  has  [843] 
been  at  Vineland  since   1948   in  the   condition   in 
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which   the  aircraft  in  suit  was   on   February   28, 

1951. 

Then  says  Vineland,  ''How  has  the  Government 
been  hurt  by  the  sale  of  the  aircraft  in  suit,  if  they 
get  another  one?"  And  we  wish  to  show  the  Gov- 
ernment contracted  for  two  complete  aircraft. 

The  Court:  There  is  no  evidence  to  show  what 
happened  to  the  hull.  There  is  no  evidence  to  show 
the  hull  was  ever  anything  but  a  hull. 

Mr.  Abbott:  That  is  the  e\ddence  I  would  elicit, 
if  permitted. 

Mr.  Nelson :  That  certainly  is  improper  rebuttal, 
and  we  are  not  alleging  here  to  the  court  in  that 
respect  that  the  Government  is  not  damaged  be- 
cause we  are  getting  this  other  aircraft  back  at  all. 
If  they  can  prove  they  were  damaged  by  the  re- 
moval of  the  subject  aircraft,  that  is  a  separate 
and  distinct  matter. 

The  Court:     Sustained. 

Mr.  Abbott:  May  the  Government  at  the  proper 
time  make  an  offer  of  proof  on  this  point? 

Tlie  Court:  Yes,  the  Goverimient  may  make  an 
offer  of  proof,  or  make  the  record  on  excluded  evi- 
dence, pursuant  to  Rule  43(c),  if  so  advised. 

Mr.  Abbott:  Does  the  court  desire  that  that  rec- 
ord be  made  at  this  time?  We  are  prepared  to 
do  so.  [844] 

The  Court :  It  is  up  to  the  Government,  whenever 
the  Government  seeks  permission  to  make  it.  There 
is  no  need  of  detaining  the  jury  for  that.  I  don't 
expect  to  permit  the  jury  to  hear  it. 


George  C.  Finn,  et  ah,  etc.  913 

(Testimony  of  Peter  A.  Bancroft.) 

Mr.  Abbott:  Then  we  will  make  the  record  at 
the  recess,  your  Honor. 

Q.  (By  Mr.  Abbott):  Mr.  Bancroft,  will  you 
recall  again  as  to  whether  or  not  you  had  heard 
of  the  Form  65  agreement  by  that  name  prior  to  the 
time  that  this  litigation  began? 

A.     I  can't  recall  hearing  it  by  that  title,  no,  sir. 

Q.  Are  you  certain  that  you  have  never  heard 
of  it  by  that  title,  sir  ? 

A.  I  have  heard  of  it  during  the  court  session 
here  by  that  title. 

Q.     Prior  to  the  commencement  of  this  litigation  ? 

A.     No,  I  can't  recall,  no,  sir. 

Mr.  Abbott :  May  the  11-page  handwritten  state- 
ment which  I  am  now  handing  to  the  clerk  l^e 
marked  as  Government's  Exhibit  17,  for  identifi- 
cation ? 

The  Court:     It  may  be  so  marked. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  17,  for  identification.) 

Mr.  Abbott:  May  I  assist  the  witness  to  point 
to  a  particular  passage  in  that  rather  long  [845] 
document. 

The  Court:    You  may. 

Q.  (By  Mr.  Abbott) :  Mr.  Bancroft,  I  am  dis- 
playing to  you  Plaintiff's  Exhibit  17,  for  identifica- 
tion, which  appears  to  be  a  handwritten  document 
of  11  pages,  and  bearing  what  purports  to  be  your 
signature.   Will  you  please  examine  that  statement, 
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and  then  vstate  whether  or  not  you  signed  the  docu- 
ment in  the  form  which  it  now  bears? 

A.    Yes,  sir,  I  signed  this  document. 

Q.  And  does  it  appear  to  be  in  the  same  form 
which  it  bore  at  the  time  of  that  execution? 

A.     Yes,  sir. 

Q.  I  will  call  your  attention  particularly  to  the 
language  in  the  middle  of  page  10,  beginning  with 
the  words,  ''however,  WAA  Form  65,"  and  ending 
with  the  words  "in  error"  at  the  bottom  of  the  same 
]iage,  and  ask  you  whether  that  language,  in  par- 
ticular, was  in  the  document  and  read  by  you  at 
the  time  of  your  execution  of  the  document. 

A.  Yes,  sir,  it  was  in  the  document,  as  is  evi- 
dent, and  I  read  the  document. 

Q.  Did  you  prepare  that  document,  or  did  some 
other  person  prepare  it? 

A.  I  believe  Mr.  Chrisman.  He  is  a  special 
agent  for  the  Federal  Bureau  of  Investigation. 

Q.  Did  he  prepare  the  document  in  your 
hand  ?  A.     Yes,  sir.  [846] 

Q.  AYas  that  preparation  the  result  of  a  con- 
ference or  interview  with  you? 

A.  Yes,  sir,  and  I  would  like  to  make  a  state- 
ment on  that.  Peoi)lo  who  are  familiar  with  these 
forms,  and  Mr.  Chrisman  must  have  been,  in  re- 
ferring to  a  document  hy  number,  could  refer  to 
it  that  waj',  and  I  would  obviously  agree,  but  as  to 
whether  it  were  the  agreement,  No.  65,  or  any 
agreement,  I  don't  think  that  is  a  point  that  I 
would  remember. 
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Mr.  Abbott:  May  Plaintiff's  17  be  admitted  in 
evidence,  your  Honor? 

Mr.  Nelson:     No  objection,  your  Honor. 

The  Court:    Received  in  evidence. 

(The  document,  marked  Plaintiff's  Exhibit 
No.  17  for  identification,  was  received  in  evi- 
dence.) 

Mr.  Abbott:  May  I  read  the  portion  referred 
to  in  the  witness'  testimony,  your  Honor? 

The  Court:     You  may. 

Mr.  Abbott:  Now,  reading  from  the  middle  of 
page  10  of  Plaintiff's  Exhibit  17,  and  I  should 
preface  this  with  a  reference  to  the  date,  November 
29,  1948: 

''However,  WAA  Form  65  looks  very  famil- 
iar to  me,  and  I  am  sure  I  must  have  signed 
one  before  we  were  ever  able  to  buy  any  War 
Surplus  material  at  such  low  prices,  and  for 
educational  and  [847]  instructional  purposes." 

Q.  (By  Mr.  Abbott) :  Mr.  Bancroft,  is  the  hull 
being  used  for  educational  purposes  at  this  time? 

A.     Yes,  sir,  it  is. 

Q.  Has  it  been  refitted  with  engines  and  control 
surfaces  ? 

A.  It  has  been  refitted  with  some  surfaces,  and 
engines,  yes,  sir. 

Q.     Is  it  being  used  as  a  schoolroom? 

A.     Only  partly. 
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Q.  Are  there  desks  and  other  classroom  facili- 
ties in  it? 

A,  I  am  not  certain  if  there  are  now.  I  don't 
believe  there  are  desks  at  the  present  time. 

Q.  Well,  are  classes,  in  fact,  conducted  in  the 
hull,  as  they  were  in  the  aircraft  in  suit? 

Mr.  Nelson:  Objection,  your  Honor,  as  to  imma- 
teriality of  this  entire  line  of  questioning. 

The  Court:     Overruled. 

The  Witness:  The  hulk  airplane  at  present  isn't 
being  used  exactly  in  the  same  way  as  it  was,  in 
that  we  had  seats  and  desks  and  had  a  formal  class- 
room situation.  We  are  using  the  plane  now  for 
the  study  of  control  surfaces,  and  wo  are  actually 
doing  some  work  on  the  aircraft,  also  by  our 
students.  [848] 

Q.  Are  there  instruments  on  that  airplane,  the 
hull?  A.     No,  sir,  there  are  not. 

Q.  In  April  of  1951  did  you  haA^e  dealings  with 
the  State  Agency  for  Surplus  Property,  the  Cali- 
fornia State  Agency  for  Educational  Use  of  Sur- 
plus Property? 

Mr.  Nelson:  Objection,  your  Honor.  It  is  ir- 
relevant and  immaterial  as  to  whether  he  would 
have  dealt  with  the  State  Agency. 

Mr.  Abbott:  I  can  ask  one  question  which  may 
show  the  materiality. 

Mr.  Nelson:  It  is  improper  rebuttal,  your 
Honor. 

The  Court:     Sustained.    Put  your  next  question. 

Q.     (By  Mr.  Al^bott) :    Mr.  Bancroft,  have  you 
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in  yonv  dealings  in  connection  with  surplus  prop- 
erty acquisitions   dealt   with  the   California   State 
Agency  for  Surplus  Property 

Mr.  Nelson:     The  same  objection. 

Q.     (By  Mr.  Abbott)  :     acting  on  behalf  of 

the   Federal   Security  Agency   and   other   agencies 
of  the  United  States? 

Mr.  Nelson:     The  same  objection. 

The  Court :     What  is  the  purpose  of  it  ? 

Mr.  Abbott:  Your  Honor,  I  desire  to  show  by 
this  witness  that,  contrary  to  inferences  that  might 
have  been  drawn  from  the  examination  yesterday, 
there  was  an  inquiry,  a  very  prompt  inquiry  into 
the  disposition  of  the  aircraft  in  suit,  [849]  and  to 
show 

The  Court:     Overruled.   You  may  answer. 

The  Witness:  We  have  conferred  a  number  of 
times  with  the  State  people. 

Q.  (By  Mr.  Abbott)  :  In  general,  in  your  con- 
versations with  the  representatives  of  the  Califor- 
nia State  Agency,  they  have  related  to  the  surplus 
jDroperty  in  the  possession  of  the  School  District, 
have  they  not? 

A.  Surplus  property  generally,  but  not  neces- 
sarily with  regard  to  aircraft. 

Q.  Did  you,  in  particular,  have  a  conversation 
with  Mr.  Olson  of  that  agency  in  the  month  of 
April,  1951?  A.     That  I  can't  remember. 

Q.  Well,  did  you  discuss  with  any  representa- 
tive of  the  State  Agency  the  disposition  of  the  air- 
craft in  suit  to  the  defendants  Finn? 
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A.     That  is  quite  possible. 

Q.  Isn't  it  a  fact,  sir,  that  such  conversations 
occurred  in  the  month  of  April,  1951? 

A.     That  I  can't  say. 

Q.  Isn't  it  a  fact  that  they  occurred  sometime 
in  the  spring  of  1951?  A.     That  I  can't  say. 

Q.  Well,  do  you  recall  any  conversations  with 
Mr.  W.  A.  Farrell,  Chief  Surplus  Property  Officer 
of  the  State  Agency  [850]  for  Educational  Use  of 
Surplus  Property  in  the  spring  of  1951,  which  con- 
versations related  to  the  disposition  of  surplus 
property  in  the  possession  of  the  School  District? 

A.  Mr.  Abbott,  we  have  talked  to  scores  of 
people  in  the  agency  and  outside  of  the  agency  re- 
garding these  aircraft,  and  so  far  as  comments  or 
advice,  that  I  couldn't  say  as  to  date,  or  when. 

Q.  Well,  isn't  it  a  fact,  Mr.  Bancroft,  that  in 
April  of  1951,  Mr.  Olson  contacted  you  to  ask 
whether  you  had  effected  any  sale  of  the  aircraft  in 
suit? 

Mr.  Nelson:  Objection,  your  Honor,  that  is  a 
question  asked  and  answered.  He  has  already  stated 
he  does  not  recall  any  such  conversation. 

The  Court:     Overruled.   You  may  answer. 

The  Witness:  It  is  possible  that  Mr.  Olson  did 
call,  but  I  can't  recall. 

Q.  (By  Mr.  Abbott):  Now,  if  Mr.  Olson  did 
call,  wasn't  his  call  one  relating  to  disposition  of 
this  aircraft  in^suit,  Mr.  Bancroft? 

A.     Mr.  Abbott,  I  have  stated  that  I  don't  have 
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a  memory  by  dates.   Now,  if  you  have  information 

that  I  did  talk  to  him,  why  don't  you  ask  me? 

Q.  Well,  I  will  ask  you,  then,  did  you  at  any 
time  discuss  with  Mr.  Olson  the  disposition  of  the 
aircraft  in  suit?  [851] 

A.     That  is  quite  possible. 

Q.     When?  A.     I   don't  remember. 

Mr.  Abbott:  May  the  letter  dated  April  30,  1951, 
apparently  signed  by  Peter  A.  Bancroft,  be  marked 
as  Plaintiff's  Exhibit  18,  for  identification,  and  be 
placed  before  the  witness? 

The  Court:     It  may  be  so  marked. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  18,  for  identification.) 

Q.  (By  Mr.  Abbott)  :  Will  you  examine  Plain- 
tiff's Exhibit  18,  for  identification,  and  state 
whether  or  not  that  is  a  copy  of  a  letter  jirepared 
by  you,  and  addressed  to  Mr.  Farrell,  Chief  Surplus 
Property  Officer,  State  Department  of  Education? 

A.     Yes,  sir,  I  believe  that's  our  letter. 

Q.  Does  a  review  of  that  document  refresh  your 
recollection  as  to  whether  or  not  you  did  have  con- 
versations with  Mr.  Olson  or  Mr.  Farrell  of  the 
State  Department  of  Education  Agency  for  Sur- 
plus Property  in  the  month  of  April,  1951? 

A.  I  don't  think  there  is  any  question,  as  I 
stated,  that  I  talked  to  him.   I  don't  recall  when. 

Q.  Can  you  tell  by  reference  to  that  letter 
whether  or  not  there  were  any  conversations  prior 
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to  the  date  of  the  letter,  Plaintiff's  18,  for  [852] 

identification  ? 

A.  We  must  have  been  contacted  by  them,  either 
personally  or  by  letter  prior  to  this  letter  of  answer 
by  us. 

Mr.  Abbott:  May  Plaintiff's  Exhibit  18  be  ad- 
mitted in  evidence,  your  Honor? 

Mr.  Nelson:  We  are  going  to  object  to  the  letter 
being  admitted  into  evidence,  your  Honor,  as  being 
irrelevant  and  immaterial.  Once  again,  I  can  see 
no  connection  between  this  and  what  the  Govern- 
ment has  offered  to  connect  up  as  an  investigation 
by  a  Federal  Agency.  [853] 

Mr.  Abbott :  This  is  an  investigation  by  the  state 
agency  acting  on  behalf  of  the  United  States,  your 
Honor. 

^Ir.  Nelson :  There  is  no  evidence  to  show  that, 
your  Honor,  no  foundation  whatsoever. 

Mr.  Abbott:  The  witness  himself  has  given  us 
the  evidence. 

The  Court:     Let  me  see  the  docinnent. 

Mr.  Abbott :  As  a  second  ground  for  materiality, 
the  Government  urges,  your  Honor,  it  bears  upon 
the  question  of  this  witness'  intention  in  connection 
Avith  the  transaction  in  suit. 

Mr.  Nelson :  We  submit,  your  Honor,  that  letter 
has  nothing  to  do  with  the  aircraft  in  suit. 

The  Court:  The  objection  is  overruled.  It  may 
be  received  in  evidence. 

(The  document  referred  to,  marked  Plain- 
teiff's  Exhibit  18,  was  received  in  e^ddence.) 
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Mr.  Abbott:  May  the  Government  read  the  first 
paragraph  of  that  document,  which  is  short,  your 
Honor? 

The  Court :     You  may. 

Mr.  Abbott:  Letter  dated  April  30,  1951,  ad- 
dressed to  Mr.  W.  A.  Farrell,  Chief  Surphis  Prop- 
erty Officer,  State  Educational  Agency  for  Surplus 
Property,  signed  by  Peter  A.  Bancroft. 

"Dear  Mr.  Farrell:  [854] 

"At  this  writing  all  aircraft  purchased  by 
us  from  War  Assets  Administration,  located  on 
our  Sunset  School  strip,  is  still  being  operated 
by  us.  None  of  these  units  are  surplus  to  us, 
due  to  the  fact  we  are  still  using  them  regularly,'' 

Q.  (By  Mr.  Abbott) :  Isn't  it  a  fact  that  this 
letter,  Plaintiff's  Exhibit  18,  was  prompted  on  your 
part  by  discussions  with  Mr.  Olsen  and  Mr.  Farrell 
of  the  state  agency  when  they  inquired  whether  or 
not  you  had  disposed  of  any  surplus  property  ? 

A.     Yes,  sir,  it  was. 

Q.  Weren't  there  further  discussions  in  the 
month  of  November,  1951,  between  yourself  and  Mr. 
Farrell  relative  to  the  disposition  of  your  surplus 
property  in  possession  of  the  school  ? 

A.  Well,  I  will  state  again,  there  very  possibly 
could  have  been  discussions,  but  I  don't  know 
whether  they  were  in  November. 

Q.  Well,  do  you  recall  any  discussion  on  that 
topic  any  time  in  the  fall  of  1951,  sir? 

A.     Well,  I  will  repeat.  It  is  very  possible  I  dis- 
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cnssecl  that  matter  with  them,  but  I  don't  recall 

whether  it  was  November  or  fall  of  1951. 

The  Witness:  Is  this  the  court  procedure,  your 
Honor,  to  embarrass  a  mtness  with  these  questions  ? 
If  he  has  the  [855]  information  why  doesn't  he  ask 
me  if  I  wrote  it? 

The  Court:  If  you  don't  remember,  all  you  need 
to  do  is  say  so. 

The  Witness:     Yes,  sir. 

The  Court:  Misrecollection  is  not  an  uncommon 
experience  to  any  of  us. 

Let's  move  on,  gentlemen. 

Mr.  Ab])ott:  I  am  waiting,  your  Honor,  for  the 
document  to  be  returned. 

The  Court :  Mr.  Nelson,  you  are  only  entitled  to 
look  at  that  long  enough  to  have  it  pass  under  your 
observation  so  you  may  identify  it,  and  not  make  a 
study  of  it. 

Mr.  Nelson:  I  did  wish  to  read  it,  your  Honor. 
It  is  my  first  view  of  the  letter. 

Mr.  Abbott :  May  the  letter  of  November  5,  1951, 
addressed  to  Mr.  W.  A.  Farrell,  signed  Peter  A. 
Bancroft,  Superintendent,  be  marked  as  Plaintiff's 
Exhibit  19,  your  Honor?  And  may  that  document  be 
placed  before  the  Avitness? 

The  Court :     It  may  be  so  marked. 

(The  document  referred  to  was  marked  Plain- 
tiff's Exhibit  19  for  identification.) 

The  Court:  Place  the  document  before  the  wit- 
ness, Mr.  Clerk. 
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Your  question? 

Q.  (By  Mr.  Abbott) :  Is  Plaintiff's  Exhibit  19 
a  document  [856]  prepared  by  you,  Mr.  Bancroft? 

A.     Yes,  it  is. 

Q.  AYas  it  prepared  on  the  date  which  it  bears, 
by  you?  A.     Yes,  sir. 

Q.     What  is  the  date  it  bears? 

A.     November  5,  1951,  your  Honor. 

The  Witness:     Yes,  it  is. 

Q.  (By  Air.  Abbott)  :  Was  that  document  pre- 
pared as  the  result  of  a  visit  bj^  Mr.  Olsen  of  the 
State  Agency  to  the  Vineland  Elementary  School 
District?  A.     Yes,  sir. 

Q.  Had  Mr.  Olsen,  in  the  course  of  that  visit, 
asked  to  look  at  any  document  or  paper  you  might 
have  relative  to  the  disposition  of  the  aircraft  in 
suit?  A.    Yes,  sir. 

Q.  And  had  you  refused  to  give  him  access  to 
those  papers?  A.     Yes,  sir,  we  did. 

Mr.  Abbott:  May  Plaintiff's  Exhibit  19  be  ad- 
mitted into  evidence? 

The  Court:     Is  there  objection? 

Mr.  Xelson:     The  same  objection,  your  Honor. 

The  Court :  Overruled.  It  may  be  received  in  evi- 
dence. 

(The  docimient  referred  to,  marked  Plain- 
tiff's Exhibit  19,  was  received  in  [857]  evi- 
dence.) 

Mr.  Abbott :  May  that  letter,  which  is  quite  short, 
be  read  by  the  Government,  your  Honor? 
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The  Court :    Yes,  it  may. 

Mr.  Abbott:  This  is  a  letter  dated  November  5, 
1951,  addressed  to  Mr.  W.  A.  Farrell,  Chief  Surplus 
Property  Officer,  State  Department  of  Education, 
signed  by  Peter  A.  Bancroft. 

"Dear  Sir: 

"The  Vineland  School  District  hereby  wishes  it 
known  that  they  will  provide  access  to  any  files 
owned  by  them  pertaining  to  the  recently  disposed 
C-46  when  it  becomes  apparent  that  it  is  necessary 
to  provide  access  to  these  files.  The  reason  for  not 
wishing  to  disclose  certain  information  at  this  time 
is  because  this  information  is  valuable  to  the  district 
as  a  business  proposition  and  disclosure  of  this  in- 
formation would  possibly  not  be  to  the  advantage  of 
the  district.  It  is  the  full  mtention  of  the  district 
to  co-operate  with  any  authorized  agency  on  this 
matter." 

Mr.  Abbott:  The  Government  has  no  further 
questions,  your  Honor. 

The  Court:  Any  further  question  of  Mr.  Ban- 
croft? 

Mr.  Nelson:     No  question,  your  Honor. 

The  Court:     You  may  step  down,  Mr.  Bancroft. 

(Witness  excused.)  [858] 

The  Court :  Any  further  rebuttal  by  the  Govern- 
ment? 

Mr.  Abbott :  The  Government  rests,  your  Honor. 

The  Court:  Surrebuttal?  All  sides  rest? 
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Mr.  Blackmail :  No,  your  Honor.  We  have  a  very 
few  questions  of  Mr.  Batclielor. 

Mr.  George  C.  Finn:  May  I  offer  a  stipulation, 
your  Honor? 

The  Court:     Speak  up  so  we  can  hear  you. 

Mr.  George  C.  Finn:  May  I  offer  a  stipulation 
at  this  time? 

The  Court:     You  may. 

Mr.  George  C.  Finn:  I  offer  to  stipulate  that  in 
a  congressional  hearing  in  which  Mr.  Farrell  par- 
ticipated, he  made  the  following  statement  with  re- 
gard to  the  disposal  of  the  propert}^  in  question 

Mr.  Abbott:  Your  Honor,  we  object  to  the  offer 
to  stipulate  at  this  time,  and  suggest 

The  Court:  Sustained,  You  may  discuss  it  with 
counsel  at  the  recess,  and  if  they  will  agree  to  it  you 
may  make  the  offer.  There  is  no  necessit}^  to  make  a 
statement  and  have  counsel  sa}^,  ''We  cannot  stipu- 
late." 

^Ir.  Nelson:  If  the  court  please,  I  am  going  to 
move  at  this  time  that  all  the  testimony  which  has 
just  been  presented  in  connection  with  the  hull  be 
dismissed  and  stricken  from  the  record,  inasmuch  as 
the  Government  never  [859]  did  tie  up  the  fact 
which  he  has  stated  was  the  reason  for  bringing  in 
evidence  before  the  court;  and  particularly,  this 
matter  of  the  state  agency. 

The  Court:  There  is  no  need  of  detaining  the 
jury  to  hear  that  motion.  The  motion  mil  be  denied 
at  this  time.  You  may  renew  it  at  some  later  time  if 
you  feel  so  advised. 

Mr.  Nelson:     I  will  so  do,  your  Honor. 
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The  Court:  Let's  finish  with  the  testimony,  gen- 
tlemen. 

GEORGE  BATCHELOR 

called  as  a  witness  in  surrebuttal  by  defendant  In- 
ternational Airports,  Inc.,  having  been  previously 
sworn,  was  recalled  and  testified  as  follows: 

The  Clerk:     What  is  your  name,  sir? 

The  Witness:     George  Batchelor. 

The  Clerk:     You  have  previously  been  sworn? 

The  Witness:     Yes,  sir. 

The  Court:     Proceed,  Mr.  Blackman. 

Direct  Examination 
By  Mr.  Blackman : 

Q.  Mr.  Batchelor,  have  you  ever  heard  of  a 
conmion  reputation  in  your  particular  branch  of 
the  aviation  industry  to  the  effect  that  school  air- 
craft were  not  permitted  to  be  resold?  [860] 

A.     No,  sir. 

Q.  If  there  ever  had  been  such  a  common  reputa- 
tion, were  you  in  a  position,  or  do  you  feel  it  would 
have  come  to  your  attention? 

A.     It  normally  should. 

Q.  And  apart  from  a  common  reputation,  have 
you  ever  heard  of  any  school  restrictions,  restric- 
tions on  resale  of  aircraft  ow^ied  by  schools  prior 
to  the  time  that  the  Government  fii*st  filed  its  law- 
suit, or  within  a  month  or  two  before  that  time  ? 

A.  I  heard  a  rumor,  or  somethins:,  about  the  time 
within — about  a  month  after  the  time  the  airplane 
was  removed  from  our  hanaar.  Xow,  I  htxve  for- 
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gotten  the  date  the  Government  filed  the  lawsuit 

right  now. 

Q.  The  date  of  the  lawsuit  was  July  3,  1952.  The 
airplane  was  removed  from  International's  hangar 
May  25,  1952.  A.     Yes,  sir. 

Q.  All  the  work  on  the  airplane  had  been  done 
at  that  time,  as  far  as  International  was  concerned  ? 

A.     Yes,  sir. 

Q.  It  had  been  done  since  about  the  beginning  of 
April,  is  that  right?  A.     Sometime  in  April. 

Mr.  Blackman:     No  further  questions.  [861] 

The  Court:     Any  further  questions'? 

Mr.  Nelson :     No  questions,  your  Honor. 

The  Court :     You  may  step  down. 

(Witness  excused.) 

The  Court:  Any  further  surrebuttal?  Both  sides 
rest?  All  parties  rest? 

Mr.  Abbott:     We  rest,  your  Honor. 

Mr.  Blackman:     Yes. 

The  Court:  How  much  time  does  the  Govern- 
ment wish  for  argument? 

Mr.  Abbott:  A  total  of  one  hour,  with  opening 
and  closing,  if  the  opposition  is  given  the  same 
period. 

Mr.  Nelson:  One  hour  will  be  sufficient  for  us, 
your  Honor. 

Mr.  Blackman:     That  will  be  sufficient. 

The  Court:  We  will  begin  the  arguments  at 
2 :30  this  afternoon.  I  don't  propose  to  preclude  the 
argument,  so  you  gentlemen  argue  fully. 
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Are  there  any  members  of  the  jur}^  who  might 
be  inconvenienced  if  we  sat  to  6:00  or  6:30  this 
evening  ? 

I  have  to  excuse  you  at  this  time  ]:)ecause  there 
are  some  other  matters.  You  will  be  excused  until 
2 :30  this  afternoon.  Before  we  separate  I  would  ad- 
monish you  again  of  your  diity  not  to  converse  or 
other^\ise  communicate  amongst  yourselves  or  any- 
one else  upon  any  subject  touching  the  [862]  merits 
of  tills  trial  and  not  to  form  or  express  an  opinion 
on  the  case  until  after  it  has  been  finally  submitted 
to  you  for  your  verdict. 

You  are  now  excused  until  2:30  this  afternoon, 
when  you  will  hear  the  summation  of  coimsel. 

(Whereupon  the  jury  retired  from  the  court- 
room.) 

The  Court:  Let  the  record  show  the  jury  have 
retired  from  the  courtroom. 

Do  you  gentlemen  have  any  suggestions  with  re- 
spect to  the  proposed  interrogatories  in  the  special 
verdict  form? 

Mr.  Abbott :  Would  it  be  appropriate  to  make  a 
rcH'OT'd  of  excluded  evidence  with  Mr.  Bancroft,  your 
Honor  ? 

The  Court:  We  will  make  that  when  the  list  of 
exhibits  come,  Mr.  Abbott.  It  would  be  very  appro- 
priate to  have  it  every  morning,  an  up-to-date  list 
of  exhibits.  If  your  secretary  can't  Avork  at  night 
and  get  it  out — I  must  say,  my  secretary  works  at 
night  to  get  the  instructions  done  on  this  case.  I 
asked  for  an  up-to-date  list  of  exhibits  in  the  case 
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at  all  times,  every  day,  and  it  should  have  been 
furnished. 

Mr.  Abbott :  Your  Honor,  I  have  no  power  to  re- 
quire my  secretray,  who  is  a  Civil  Service  employee, 
to  work  after  5:00. 

I  do  have  the  exliibit  list  here  at  this  time.  I  am 
filing  the  original  and  one  copy  of  the  second  sup- 
plemental [863]  exhibit  list,  and  serving  a  copy  on 
parties  not  represented  by  coimsel,  and  counsel. 

The  Court:  I  will  hear  the  offer  of  proof  some 
other  time.  I  want  to  take  up  this  special  verdict 
and  get  that  settled,  now. 

(Thereupon,  a  discussion  was  had  between 
court  and  counsel  on  the  interrogatories  sub- 
mitted on  the  special  verdict.)  [864] 

Friday,  November  5,  1954 — 12:55  P.M. 

The  Court:  Now,  gentlemen,  what  about  this 
counterclaim?  Let's  get  rid  of  all  the  eivdence  we 
can  in  this  case  today.  We  don't  want  to  make  a 
career  out  of  it.  Is  there  any  reason  w^hy  we  can't 
go  ahead  and  take  any  additional  evidence  now  that 
has  to  be  taken  on  the  counterclaim? 

Mr.  Abbott:  I  have  Title  28,  Section  2406,  which 
pro'S'ides  for  a  manner  in  which  the  claim  is  to  be 
made  to  the  General  Accounting  Office 

The  Court :  I  am  f  amiUar  with  the  section.  What 
is  your  point? 

Mr.  Abbott:  Our  point  is  that  there  is  no  pro- 
vision there  for  a  15-day  refusal,  or  an  implied  re- 
fusal based  upon 
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The  Court :     Have  you  looked  at  the  regulations  ? 

Mr.  Abbott :  I  have  not  looked  at  the  regulations 
at  am'  time. 

The  Court:  AVell,  I  will  consider  that  jon  made 
evidence  of  claim.  I  will  consider  the  claim  has  been 
made  and  rejected. 

Mr.  George  C.  Finn:     All  right. 

The  Court :  Do  you  have  evidence  that  you  made 
a  claim? 

Mr.  Charles  C.  Finn:  The  slip  is  home,  your 
Honor.  [2*] 

The  Court:  Can  you  have  it  here  this  after- 
noon ? 

Mr.  Charles  C.  Finn :     Yes,  your  Honor. 

The  Court:  Very  well.  It  is  almost  1:00  o'clock. 
What  time  would  you  be  ready  to  proceed  this 
afternoon  ? 

Mr.  Charles  C.  Finn:  I  could  be  back  in  45  min- 
iites,  ,vour  Honor. 

The  Court:  Here  is  my  view  on  that,  gentlemen: 
If  you  are  entitled  to  the  counterclaim,  you  are  en- 
titled to  the  plane  or  its  value.  Now,  assuming  you 
are  entitled,  or  assuming  you  get  the  plane  back, 
if  you  are  entitled  to  the  value  of  the  plane  jou  are 
not  entitled  to  anything  for  the  use  of  the  plane.  In 
other  words,  you  can't  have  the  value  of  the  prop- 
erty and  the  rental  of  it,  too.  If  you  get  the  value  of 
the  plane  at  the  time  it  was  taken  from  you,  with 
interest,  that  is  all  you  would  be  entitled  to.  Or,  if 
you  get  the  plane  back,  then  you  are  entitled  to  the 
reasonable  value  of  the  use  of  it,  the  rental  value 
during  the  period  you  were  deprived  of  it. 

*Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
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Mr,  Charles  C.  Fimi :     Yes,  sir. 

The  Court:  Now,  when  you  rent  something  part 
of  the  cost  of  renting  is  the  ordinary  wear  and  tear 
on  it,  upon  the  use  of  it.  So  you  don't  get  that  plus 
the  rental. 

Mi\  Charles  C.  Finn:     Yes,  sir. 

The  Court:  But  you  make  a  claim  in  your 
counterclaim  that  the  Government  damaged  it  by 
extraordinary  use  or  misuse,  [3]  neglect,  by  leaving 
it  out  exposed  to  the  elements. 

Mr.  Charles  C.  Finn :     Yes. 

The  Court:  Now,  in  order  to  base  any  finding 
upon  that  we  would  have  to  find  first  if  it  is  rust — 
is  rust  part  of  it? 

Mr.  Charles  C.  Finn:     No,  youi'  Honor. 

The  Court:  Let's  use  rust.  You  first  have  to  find 
out  how  much  rust  Avould  be  due  to  ordinary  wear 
and  tear  and  how  much  of  it  was  due  to  extraor- 
dinary neglect. 

^Ir.  Charles  C.  Finn:  I  don't  think  it  will  be 
difficult  to  determine  it,  your  Honor.  And  I  don't — 
we  are  not  going  to  ask  for  anything  excessive.  We 
don't  believe  in  bleeding  the  Government  and  the 
people  that  have  to  pay  for  this.  We  want  a  fair 
and  equitable  judgment.  That  airplane  has  been  in 
the  wind  and  sand  and  dust.  The  amount  of  money 
it  would  take  to  get  that  out  of  there,  the  recovering 
of  the  airplane 

The  Court:  Well,  if  the  airplane  is  returned  to 
you  it  will  be  delivered  to  you.  You  won't  have  to 
go  get  it.  There  wouldn't  be  any  question  about  that. 
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If  a  judgment  is  rendered  in  your  favor  on  the 
counterclaim,  it  would  be  a  judgment  that  the  Gov- 
ermnent  return  the  plane  to  you  or  pay  you  so  much 
money;  and  it  would  be  at  the  option  of  the  Gov- 
ernment. If  the  Government  wants  to  keep  the  plane, 
why,  they  have  bought  it,  in  other  words,  from  you. 

Mr.  Charles  C.  Finn:  Your  Honor,  is  there  any 
possible  way  that  we  could  relinquish  any  monetary 
consideration  in  [4]  lieu  of  the  j^lane  ?  We  want  the 
airplane. 

Mr.  George  C.  Firni:  Let  me  put  it  this  way, 
your  Honor:  In  that  respect,  if  the  airplane  were 
returned  to  us  in  the  condition  it  was  taken  from  us 
there  wouldn't  be  any  necessity  for  requiring  dam- 
ages for  wear  and  tear  on  it  being  out  there  in  the 
dust.  In  other  words,  the  Air  Force  has  facilities  for 
putting  that  airplane,  probably  more  inexpensive 
than  anyone  else  for  their  purposes,  back  into  the 
condition  in  which  it  was  taken  from  us.  We  don't 
ask  that  we  get  money.  All  we  want  is  the  plane  back 
in  the  condition  in  which  it  was  taken. 

The  Court:  Very  well.  Perhaps  if  a  judgment 
were  rendered  to  that  effect  that  would  take  care  of 
your  extraordinary  wear  and  tear. 

Mr.  George  C.  Finn :  Take  care  of  it  completely. 
In  that  same  respect,  when  anyone  leases  an  air- 
plane, as  in  this  lease  we  had  with  International,  the 
conditions  were  that  the  plane  be  returned  in  the 
same  condition  in  which  it  was 

The  Court:  The  same  good  order  and  condition 
in  which  it  was  taken  from  you,  ordinary  wear  and 
tear  excepted. 
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Mr.  Charles  C.  Fiim:     Yes,  your  Honor. 

The  Court:  Because  you  are  claiming  rental 
value,  you  see,  that  means  the  Govermnent  would  be 
buying  the  use  of  the  plane  during  the  period  you 
have  been  deprived  of  it. 

Mr.  Charles  C.  Finn:     Yes,  your  Honor.   [5] 

The  Court:  Whether  they  used  it  or  not  they 
were  entitled  to  the  benefit  of  ordinary  wear  and 
tear. 

Mr.  George  C.  Fimi :     Yes,  3^our  Honor. 

The  Court:  I  think  that  takes  care  of  it.  If  a 
judgment  were  rendered  in  your  favor  it  would  be 
for  the  value  of  the  plane  at  the  time  it  was  taken, 
or  for  a  return  of  the  plane  in  the  same  order  and 
condition  in  which  it  was  at  the  time  it  was  taken 
from  you,  less  ordinary  wear  and  tear 

Mr.  George  C.  Finn:     Yes,  sir. 

The   Court:     and  for  the  reasonable  rental 

value  of  it  during  the  period  you  were  deprived  of 
it. 

There  is  no  dispute  as  to  the  evidence  of  rental 
value,  is  there? 

Mr.  Abbott:     AA^ell,  there  are  two  points 

The  Court:  What  is  the  evidence  as  to  rental 
value?  You  told  me  several  times  there  was  a  dis- 
pute, but  I  don't  recall. 

ISIr.  Abbott :  The  evidence  was  that  in  the  condi- 
tion in  which  the  plane  existed  at  all  times,  up  to 
the  present  time,  it  had  no  rental  value.  But  were 
the  aircraft  licensed  for  passenger  use  within  the 
United  States,  and  work  necessary  for  licensing  done 
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in  the  siim  of  $50,000,  it  would  have  a  rental  value 
of  $5,000  per  month. 

The  Coiirt :  Is  the  evidence  that  it  had  no  rental 
value  in  the  condition  it  now  is?  [6] 

Mr.  Abbott :  Which  it  now  is  and  has  been  at  all 
times  from  the  date  of  its  taking. 

The  Court :     Are  you  all  agreed  on  that  ? 

Mr.  Nelson:  We  are  very  much  agreed  ^^'ith 
that,  your  Honor. 

Mr.  Blackman:     No,  your  Honor. 

The  Court:     Is  that  the  evidence? 

^Ir.  Nelson:  That  was  my  understanding  of  the 
e\idence,  j^our  Honor. 

The  Court:  That  is  all  I  am  asking.  I  am  not 
asking  whether  you  agree  with  the  evidence.  Is  that 
the  e^adence? 

Mr.  Blackman:  I  believe  there  is  evidence  in 
the  present  state  of  the  record  which  shows  evidence 
to  the  effect  coimsel  has  stated  it. 

The  Court:  You  may  wish  to  call  Mr.  Batchelor 
on  the  rental  value. 

Mr.  Charles  C.  Finn:  I  would  like  to  cover  one 
point  which  is  the  most  important  thing  to  us,  after 
two  years  of  dispute,  and  that  is  that  we  do  want 
the  airplane.  And  the  privilege  resting  in  the  Gov- 
ernment to  pay  for  the  plane  or  return  it  to  us  is 
quite  an  important  issue.  I  don't  know  how  that  per- 
tains to  law,  but  if  it  is  legally  possible  at  all  for 
that  airplane  to  be  returned  to  us  that  is  our  choice 
— if  it  is  returned  to  us  in  the  same  condition  in 
which  it  was  taken.  [7] 

The  Court :     I  will  hear  j^ou  on  it.  It  may  be  that 
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the  airplane  is  sufficiently  unique  that  the  court 
would  have  the  power  to  order  this  specific  plane  to 
be  returned  to  you. 

Mr.  George  C.  Finn :     Thank  you,  your  Honor. 

Mr.  Abbott:  On  the  question  of  rental  value  as 
between  the  defendants  Finn  and  defendant  Inter- 
national, it  was  adjudicated  that  International  has 
the  right  and  has  had  the  right  to  possession  of  the 
aircraft  at  all  times  from  May  26,  1952,  to  the 
present  time.  So  that  even  assuming 

The  Court:     Has  it  been  finally  adjudicated? 

Mr.  Abbott:  There  has  been  no  evidence  to  the 
contrary  in  this  action,  your  Honor. 

The  Court:     Has  it  been  finally  adjudicated? 

Mr.  Abbott:  The  adjudication  across  the  street 
is  on  appeal. 

The  Court:  The  judgment  across  the  street  is  no 
final  judgment ;  and  until  it  is  there  is  no  final  judg- 
ment as  far  as  evidence  of  adjudication. 

Mr.  Abbott:  Only  in  this  record,  at  all  times 
from  May  25,  1952,  to  the  present  time,  as  between 
those  two  parties.  International  had  the  right  to 
possession. 

The  Court:  But  the  defendants  Fimi  contend 
they  had  the  right  to  possession.  So  I  will  have  to 
take  any  evidence  they  may  wish  to  offer  as  to  the 
reasonable  value  of  the  use  of  the  plane  during 
that  period  if  they  claim  they  were  entitled  [8]  to 
possession  and  were  deprived  of  possession. 

Now,  will  you  be  ready  to  proceed  at  2:00  o'clock, 
or  1:30? 
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Mr.  George  C.  Fiiiii:  Whenever  von  say,  your 
Honor. 

The  Conrt:  Well,  apparently  your  brother  will 
have  to  go  somewhere  and ' 

Mr.  Greorge  C.  Finn:     He  can  be  back  by  1:30. 

The  Coui-t:  Can  you  be  ready  at  1:30,  gentle- 
men ? 

Mr.  Abbott:  We  would  like  to  have  it  2:00 
o'clock,  so  we  will  have  a  chance  to  make  contact 
with  our  ^vitness. 

^Ir.  Blackman:  May  I  ask  liow  long  Mr.  Batch- 
elor  will  be  used  as  a  witness  ? 

The  Court:  I  shouldn't  think  it  would  take  very 
long.  AVe  want  his  opinion  as  to  the  value  of  the 
use  of  this  plane.  As  I  understand  it,  the  evidence 
as  to  the  value  of  the  plane  has  been  given.  I  don't 
know  whether  ]Mr.  Batchelor  testified  to  it  or  not. 

]\lr.  Blackman:     I  don't  recall,  your  Honor. 

The  Court :  He  may  be  called  upon  to  testify  as 
to  the  reasonable  value  of  the  plane,  the  fair  market 
value  for  cash  at  certain  times  of  the  plane — well, 
at  the  time  specifically  when  the  Government  took 
possession  of  it. 

Secondly,  he  may  be  asked  to  testify  as  to .  the 
fair  market  rental  value  of  the  plane  during  the 
period  in  which  the  defendants  Finn  have  been 
deprived  of  the  use  of  it.  [9] 

Now,  I  am  not  passing  upon  who  is  entitled  to  pos- 
session. There  will  be  time  enough  to  do  that  after 
the  evidence  is  in.  But  I  thought  as  long  as  we  are 
here  it  seemed  foolish  not  to  take  what  bit  of  re- 
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maining  evidence  there  is  to  be  taken.  And  you 
wouldn't  have  to  come  ])ack  again,  I  trust. 

Mr.  Blackman:     Thank  you,  your  Honor. 

Mr.  Charles  C.  Finn:  Your  Honor,  I  think  that 
your  Honor  will  fhid  this  aircraft  sufficiently  unique 
so  we  wouldn't  have  to  go  into  the  value  of  the  plane. 

The  Court :  Well,  you  would  want  to  make  your 
record  anyhow.  If  I  find  it  unique  the  Court  of  Ap- 
peals might  not  find  it  unique.  There  is  always  that 
possibility. 

Mr.  Charles  C.  Finn:  The  word  "unique"  seems 
to  cover  the  situation  thoroughly. 

The  Court:  Are  there  any  available  in  the 
market  ? 

Mr.  Charles  C.  Fimi :  I  think  they  have  all  been 
sold. 

The  Court:  You  see,  imique  items  in  law  are 
items  for  which  there  are  no  duplicates,  like  an  heir- 
loom. 

Mr.  George  C.  Finn:  This  is  an  heirloom,  your 
Honor. 

The  Court:     Also,  pieces  of  art. 

You  think  it  will  be  if  this  keeps  up  for  many 
more  years,  is  that  it? 

Mr.  George  C.  Finn :     Yes,  your  Honor. 

The  Court:  Well,  I  hope  before  your  grand- 
children get  around  to  it  we  will  have  it  disposed 
of.  [10] 

Mr.  Charles  C.  Fimi:  The  factory  has  gone  out 
of  business,  which  would  tend  to  make  it  unique. 

The  Court:  Does  the  Government  have  any  at- 
titude on  this?  If  the  defendants  prevail  does  the 
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Government  intend  to  tender  back  the  plane  or  the 
value  ? 

Mr.  Abbott:  That  is  the  very  question  I  put  to 
the  representative  of  the  Agency,  your  Honor,  and 
I  will  try  to  get  a  quick  ansv^er  to  it.  I  don't  think 
we  can  answer  it  right  now,  however. 

The  Court:  Perhaps  you  can.  That  might 
shorten  things. 

We  will  reconvene  at  2 :00  o  'clock  then,  gentlemen. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day.)  [11] 

Friday,  November  5,  1954—2:00  P.M. 

The  Court:     Are  there  ex  parte  matters'? 

The  Clerk :     No,  your  Honor. 

The  Court:  Case  No.  14309,  United  States  vs. 
George  C.  Finn  and  others.  Are  you  ready  to  proceed 
on  the  counterclaim,  gentlemen? 

Mr.  Abbott:     The  Govermnent  is  ready. 

Mr.  George  C.  Finn:  We  don't  have  these  ex- 
hibits marked  yet.  And  we  haven't  discussed  them 
with  counsel.  But  we  are  ready  to  proceed  other- 
wise. 

The  Court :     Very  well. 

Has  the  Government  any  indication  or  offer  of 
stipulation  as  to  Avhether  or  not  it  would  elect  to 
return  the  plane — or,  that  is,  to  return  the  plane 
in  the  condition  it  was  in  at  the  time  it  was  taken 
from  the  possession  of  the  Fimis,  defendants  Finn, 
ordinary  wear  and  tear  excepted;  or  whether  the 
Government  would  elect  to  -pay  the  value  of  it  in 
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the  event  the  judgment  should  be  finally  to  that 
effect? 

Mr.  Abbott:  We  don't  have  that  at  this  time,  but 
we  vdll  undertake  to  prepare  a  written  stipulation  or 
written  statement  of  the  Government 's  intention  and 
file  it  as  soon  as  possible.  Our  inability  to  do  so  now 
should  not  interfere  with  the  taking  of  evidence. 

The  Court:     Very  well.  [12] 

Mr.  Charles  C.  Finn:  One  thing  your  Honor, 
the  matter  of  establishing  the  value  of  the  plane,  will 
that  be  held  over  ? 

The  Court:  I  want  to  hear  any  evidence  you 
have.  There  has  been  evidence  offered  here.  Mr. 
Dulie  testified.  You  heard  him  testify  at  some 
length  about  it.  There  has  been  some  evidence 
here  that  defendant  International  Airports  offered 
$50,000  or  $55,000  at  one  time.  The  allegation  of 
your  counterclaim  is  $70,000,  isn't  it? 

Mr.  Charles  C.  Finn:     Yes,  your  Honor. 

The  Court:  So,  I  will  hear  3'^our  evidence  on 
that.  I  will  hear  your  evidence  on  the  rental  value, 
and  the  evidence  as  to  any  extraordinary  or  inexcus- 
able wear  and  tear  on  the  part  of  the  Government 
since  the  plane  has  been  in  the  possession  of  the 
Government. 

Mr.  Charles  C.  Finn:  I  think  it  more  proper  to 
start  with  the  value. 

The  Court :     Just  as  you  gentlemen  wish. 

Mr.  George  C.  Fimi:  We  will  start  with  the 
lease  of  the  airplane  then. 

The  Court:     You  wish  to  call  Mr.  Batchelor? 

Mr.  George  C.  Fimi:     Yes,  your  Honor. 
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The  Court:  Mr.  Batchelor,  will  you  take  the 
stand,  please?  [13] 

GEORGE  BATCHELOR 

called  as  a  ^\dtness  by  the  defendants  Finn,  having 
been  previously  sworn,  was  recalled  and  testified 
further  as  follows: 

Direct  Examination 

The  Clerk :    You  have  been  sworn,  Mr.  Batchelor  ? 

The  Witness :     Yes,  sir,  I  have  been  sworn  before. 

The  Clerk:     Your  name  is 

The  Witness :     George  Batchelor. 

The  Court:     You  may  proceed,  Mr.  Finn. 

Mr.  George  C.  Finn :  May  I  consider  Mr.  Batche- 
lor qualified,  as  he  was  in  this  other 

The  Court:  Well,  any  testimony  he  has  hereto- 
fore given  is  given  in  the  case.  Any  question  about 
his  qualifications  to  express  an  opinion  as  to  the 
vakie  ? 

Mr.  Abbott:     No,  your  Honor. 

The  Court:  As  of  Avhat  dates  do  you  wish  to 
establish  value  ? 

Mr.  George  C.  Finn :     I  am  establishing  leasing. 

The  Court :     Well,  any  value  as  of  what  date  ? 

Mr.  George  C.  Finu :     In  August,  1951. 

The  Court:  Any  other  time?  The  way  to  do  this 
is,  out  of  an  abundance  of  precaution,  establish  it 
on  every  date  that  might  be  material.  Then  you  don't 
have  the  necessity  of  wishing  you  had.  [14] 

Mr.  George  C.  Finn :  Yes,  your  Honor,  establish 
it  as  of  August  and  establish  it  as  of  January. 
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The  Court :  AVe  cover  the  periods  covered  in  the 
interrogatories  the  jury  is  now  considering? 

Mr.  George  C.  Finn:     Yes,  sir. 

The  Court:  You  wish  to  speak  of  rental  value, 
now? 

Mr.  George  C.  Finn :     Yes. 

The  Court:  Mr.  Batchelor,  was  there  a  market 
for  rental  of  these  C-46  planes  during  the  period 
from  1946  up  through  the  time  of  the  commencement 
of  this  suit  on  July  3,  1952,  and  up  to  date? 

The  AYitness:  Well,  until  the  time  of — the  ap- 
proximate time  of  the  Korean  War  the  planes  had 
no  rental  value. 

I  would  like  to  Iviiow  in  what  condition  I  am  to 
assume  the  airplane  is  in?  [15] 

The  Court:  When  did  you  tirst  see  this  airplane 
in  suit  ? 

The  Witness:     In  the  summer  of  1950. 

The  Court :  At  that  time,  in  the  condition  it  was 
in  then,  was  there  a  market  rental  value  of  that 
plane  for  any  purpose? 

The  Witness:  Well,  in  the  condition  it  was  in 
at  the  time  we  saw  it,  no  work  on  it,  I  would  say 
no.  Xow,  I  say  *'no."  I  mean  no  substantial  rental 
value. 

The  Court :  Well,  when  did  you  next  see  it  after 
that  time  in  1950? 

The  Witness:  I  saw  it  two  times  close  together 
in  1950;  and  the  same  would  be  true  for  both  of 
those  instances. 

The  Coui*t :     When  did  you  next  see  it  ? 
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The  Witness:     I  next  saw  it  in  October,  1951. 

The  Court:  Now,  at  that  time  when  you  first 
saw  it  in  October,  19e51,  did  it  have,  or  was  there 
any  market  value  for  the  rental  of  it  in  the  condi- 
tion in  which  it  was  at  that  time  ? 

Let's  get  at  it  this  way:  Your  company  did  work 
on  it  in  that  month,  did  it  not  ? 

The  Witness:     Started  then,  yes,  sir. 

The  Court:  All  right.  At  the  time  you  started 
work  on  it  was  it  in  a  condition  that  it  had  any 
market  value  for  rental?  [16] 

The  Witness:     Very  nominal  amount. 

The  Court:     What  do  you  mean  by  ''nominal"? 

The  Witness :     Very  small  amount,  in  my  opinion. 

The  Court :  You  may  be  talking  about  thousands 
and  I  am  thinking  of  pemiies.  What  is  "nominal 
amount"  to  you? 

The  Witness:  Well,  as  an  unlicensed  airplane  it 
would  have  no  value. 

The  Court:  There  was  the  j^lane  for  any  use 
you  could  put  it.  Did  it  have  any  market  value, 
the  use  of  that  plane,  for  any  purpose  in  the  con- 
dition in  which  it  was?  Did  it  have  any  market 
value — that  is  the  question — for  any  purpose?  And, 
assuming  there  were  no  restrictions  upon  you,  other 
than  those  imposed  by  law;  and  by  that,  it  cannot 
fly  without  a  permit,  license 

The  Witness:  Well,  I  would  say  assuming  for 
any  purpose,  there  was  a  rental  value. 

The  Court:  Do  you  have  an  opinion  as  to  what 
that  rental  value  was? 
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The  Witness:  As  an  unlicensed  airplane?  No, 
sir. 

The  Court:     A¥ell,  whatever  it  was. 

The  Witness:  It  was  unlicensed  at  that  par- 
ticular time.   You  said  as  it 

The  Court:  Could  someone  take  it  and  get  a 
license  and  use  it  for  something? 

The  Witness :    Yes,  sir.  [17] 

The  Court:  Now,  your  company  did  work  on  it 
when  ? 

The  Witness :  During  the  latter  part  of  1951 ; 
October,  '51,  through  April,  '52. 

The  Court:  AYhen  is  it  first  contended  that  the 
defendants  Finn  were  deprived  of  the  use  of  it? 

Mr.  George  C.  Finn:  Deprived  of  the  use  of  it 
on  September  18,  1952. 

The  Court:  Are  you  familiar  with  the  condition 
of  the  plane  at  that  time  ? 

The  Witness:  I  am  familiar  with  its  condition 
at  the  time  it  left  International's  hangar. 

The  Court:     When  was  that? 

The  Witness :     That  was  in  May  of  '52. 

The  Court:  All  right.  In  the  condition  in  which 
it  was  then  did  it  have  any  market  value  for  rental 
purposes,  the  use  of  it;  for  any  purpose,  any  law- 
ful purpose? 

The  Witness :  Well,  I  am  a  little  confused,  your 
Honor.  To  take — it  would  have  a  rental  value,  to 
take  the  airplane  such  as  International  was  willing 
to  do  and  to  spend  money  and  license  it,  then  it 
would  have  a  rental 
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The  Court:  Mr.  Batchelor,  there  is  the  plane 
setting'  over  there.  It  is  in  the  condition  it  was 
then,  whatever  that  was.  I  am  asking  you  what  it 
was;  whatever  it  was.  And  here's  a  man  who  owtis 
it.  He  says  he  won't  sell  it  but  he  will  rent  it  to 
you.  He  says,  "I  won't  ask  you  what  you  are  going 
to  [18]  use  it  for.  Use  it  for  anything  you  want  to 
use  it  just  so  it  isn't  contrary  to  law." 

What  was  it  worth  to  the  man  who  wanted  to 
rent  it,  no  matter  for  what  purpose  he  wanted  to 
rent  it?  Perhaps  he  wanted  to  rent  it  and  paint  it 
a  different  color  and  put  something  on  it  and  use 
it  for  the  sideshow;  whatever  he  might  want  to 
rent  it  for. 

He  might  want  to  rent  it  and  overhaul  it  and  put 
it  in  as  a  plane  on  a  passenger  line.  He  might  want 
to  haul  freight  with  it.  He  might  want  to  dust 
crops  with  it.  I  don 't  know ;  whatever  it  was  usable 
for.  What  he  is  buying  is  the  right  to  use  that 
plane.  Did  it  have  a  market  value  for  the  use  of 
that  plane? 

The  Witness:    Yes,  sir. 

The  Court:  Do  you  have  an  opinion  as  to  that 
value  ? 

The  Witness:     Yes,  sir. 

The  Court:     What  is  your  opinion? 

The  Witness :  In  the  winter  of  1951,  and  through 
and  in  1952,  it  Avould  have  been  worth — the  value 
would  be  $5,000  a  month,  after  it  was  licensed. 

The  Court:  No.  It  isn't  licensed.  It  is  standing 
over  there.   I  don't  know  whether  it  is  licensed  or 
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not.  Was  it  licensed  at  the  time  it  left  your  hangar  ? 

The  Witness:     No,  sir. 

Mr.  George  C.  Finn:  May  I  point  out  one  ex- 
ample, Mr.  [19]  Batchelor? 

The  Court:    Just  a  minute.   We  want  the  dates. 

Mr.  George  C.  Finn:  You  know  San  Diego 
Sky  Freight 

The  Court:  You  aren't  permitted  to  coach  your 
witness.  We  want  the  date.  What  is  the  date  you 
are  inquiring  about? 

Mr.  George  C.  Finn:  I  am  inquiring  as  to  the 
date  of  September  18,  1952. 

The  Court:  Was  it  in  the  same  condition  when 
it  left  the  hangar? 

Mr.  George  C.  Finn:    Yes. 

The  Court:  Let's  take  the  condition  the  witness 
knows. 

Mr.  George  C.  Finn :     Except  it  was  flying  better. 

The  Court:     What  date  did  it  leave  the  hangar? 

Mr.  George  C.  Finn :     May  25,  1952. 

The  Court :    Do  you  agree  on  that  day  ? 

The  Witness :  That  would  be  approximately  cor- 
rect.   I  don't  know  the  exact  day. 

The  Court :     Do  you  know  the  condition  it  was  in  ? 

The  Witness:    Yes,  sir. 

The  Court:  Suppose  you  had  leased  it  that  day. 
That  is  what  we  are  talking  about.  You  might  have 
to  do  a  dozen  things.  You  might  have  to  put  new 
tires  on.  You  might  have  to  import  a  partner  from 
South  America.   But  that  is  no  concern  to  the  man 
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who  is  leasing  the  plane.  That  doesn't  affect  the 
market  price.  Here  is  a  plane  available  for  rental 
for  whatever  [20]  you  can  adapt  it  for.  As  I  say, 
you  might  make  a  sideshow  out  of  it.  I  don't  know. 
Whatever  it  is  usable  for.  That  plane,  in  the  con- 
dition it  was  in,  did  it  have  a  market  value  ? 

The  Witness:     Yes,  sir. 

The  Court:  Do  you  have  an  opinion  as  to  the 
value? 

The  Witness:  In  that  condition  and  that  date  I 
would  say  $2,000  to  $3,000  a  month. 

The  Court:  You  wouldn't  make  a  deal  on  that 
basis,  you  see,  because  the  man  would  immediately 
want  to  know  which  it  is,  two  or  three. 

The  Witness:  We  would  have  leased  it  for  two 
on  that  date. 

The  Court:  That  isn't  the  test.  The  test  is 
what  a  seller — that  is,  a  lessor  or  renter,  the  owner, 
not  being  compelled  to  rent  but  wishing  to  rent  it 
in  the  open  market,  what  he  would  be  willing  to 
rent  it  for;  and  what  a  lessee  or  a  person  who 
Avanted  to  use  it,  but  not  being  compelled  to  have  it, 
would  be  willing,  voluntarily,  to  pay  for  it  at  that 
time :  say  by  the  week  or  by  the  month,  whatever 
the  custom  is  in  the  trade. 

The  Witness :  The  custom  is  by  the  month.  Well, 
I  would  say  $2,500  a  month. 

The  Court :     Would  be  the  fair  cash  rental  value  ? 

The  Witness:     Rental  value,  both  ways. 

The  Court:  The  plane,  the  condition  it  was  in 
at  the  [21]  end  of  May,  1952,  until  what  time?   In 


George  C.  Finn,  et  ah,  etc.  947 

(Testimony  of  George  Batclielor.) 

other  words,  when  would  that  rental  vahie  change  in 

the  future? 

The  Witness:  Well,  it  would  have  changed  in 
the  winter  of  1953. 

The  Court :  It  would  be  $2,500  a  month  from  the 
end  of  May,  1952,  through  to  the  winter  of  1953  ? 

The  Witness :     I  would  think  so. 

The  Court:  What  would  you  call  the  winter  of 
1953? 

The  Witness :  Well,  until  the  middle  of  January, 
1953. 

The  Court:  January  15,  1953.  What  would  it 
have  been  then? 

The  Witness:  Decrease  slightly  to  $2,000  a 
month  then. 

The  Court :     Until  what  period  ? 

The  Witness:     Until  about  the  1st  of  May. 

The  Court:  Until  May  1,  1953.  Then  what  would 
it  have  been? 

The  Witness:  Clo  up  slightly  again,  I  would  say, 
to  $2,500  a  month. 

The  Court:     Until  what  period? 

The  Witness:  Well,  in  the  summer  months  the 
values  are  higher  than  they  are  in  the  winter 
months,  when  traveling  is  slow. 

The  Court :     From  May  1st  until  what  ? 

The  Witness:     Through — well 

The  Court:  When  are  the  sunmier  months  over 
in  the  aviation  [22]  industry? 

The  Witness :  Well,  heavy  traffic  in  the  smnmer 
falls  off  around  the  end  of  September.   But  then  it 
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picks  up  again  about  the  middle  of  November  until 

after  the  Christmas  holidays. 

The  Court:  All  right.  You  are  renting  this 
plane.  You  are  telling  us  the  fair  market  value.  We 
have  it  at  $2,500  per  month  from  the  end  of  May, 

1952,  until  mid- January,  '53;  $2,000  a  month  until 
May  1,  1953;  and  then  up  to  $2,500  a  month  ]May  1, 

1953,  until 

The  Witness:  Well,  in  1953,  I'd  say  in  Septem- 
l)er,  September  15th,  the  value  would  have  fallen 
that  way. 

The  Court :     Until  when  ?   To  what  figure  ? 

The  Witness:  To  around  $2,000  a  month  again, 
I  would  say,  right  through  to  today. 

The  Court :     That  is,  today  ? 

The  Witness :  Now,  I  am  having  to  assiune  some- 
thing here. 

The  Court:     What  are  you  assuming? 

The  Witness :  Well,  I  am  assuming  that  the  leas- 
ing party  is  having  to  spend  its  own  money  and 
taking  that  into  consideration  to  license  the  air- 
plane  and  place  it  into  ser^dce. 

The  Court:     He  takes  it  as  his? 

The  Witness :  Yes,  sir,  I  am  assuming  that.  And 
that  he  is  spending  his  own  money  to  license  the 
airplane,  put  it  in  ser^dce,  and  maintain  it. 

The  Court:  Yes.  The  owner  of  the  plane  isn't 
doing  [23]  anything  except  collecting  the  rent. 

The  Witness:     That  is  correct. 

The  Court:     You  are  assiuning 

The  Witness :    Yes,  sir. 
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The  Coui-t:  — — that  the  lessee  of  the  plane  or 
the  renter  takes  it  as  his  own  and  bears  all  expenses. 

The  Witness :     Yes,  sir. 

The  Court:  Now,  do  joii  wish  to  cross-examine 
on  this  point? 

Mr.  George  C.  Finn :  Your  Honor,  may  I  ask  one 
more  question  on  this  point,  on  the  rental? 

The  Court:     Yes. 

Mr.  George  C.  Finn:  Would  it  make  any  differ- 
ence if  that  same  airplane  were  used  in  Mexico; 
between,  for  instance,  Baja  California  and  San 
Diego?  Would  that  make  any  difference  as  to  the 
rental  value,  since  there  would  be  no  certification 
required  ?  Would  that  change  the  rental  value  ? 

The  Witness:  That  would  possibly  increase  it 
slightly. 

The  Court:  Mr.  Batchelor  was  asked  to  assume 
that  the  renter,  the  lessee  would  put  it  to  any  use 
he  pleased.  And  presumably,  he  would  put  it  to 
what  he  thought  would  be  the  highest  and  best  use ; 
most  advantageous. 

The  Witness:     Yes,  sir. 

Mr.  George  C.  Finn:  That  may  include  whatever 
he  could  do  in  this  country,  and  there  are  differ- 
ent considerations.  [24] 

The  Court:  Mr.  Batchelor  was  assuming,  I  take 
it,  rather,  all  practicable  uses. 

Mr.  George  C.  Finn:  I  think  he  may  have  for- 
gotten the  possibility  it  could  have  operated  uncer- 
tificated elsewhere. 
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AVhat  would  the  increase  in  value  be  if  it  was 
operated  elsewhere? 

The  Witness:  Slightly  increased  risk  involved, 
so  the  rental  would  be  increased  slightly — I  would 
say  approximately  $500  a  month  during  each  of 
the  periods  that  I  have  mentioned.  But  you  do  have 
a  greater  risk  involved. 

The  Court :  Would  you  pay  for  the  plane  ?  That 
is  the  question.  Would  the  man  who  is  going  to  take 
that  risk,  would  he  pay  that  much  more  for  the 
plane  ?  Would  the  owner  rent  it  for  that  purjjose  ? 

The  Witness:  They  would  have  to  pay  more  to 
fly  it  into  Mexico  because  most  companies  in  the 
States  are  reluctant  to  allow  a  plane  to  operate  into 
Mexico. 

The  Court:  That  is  because  of  insurance  prob- 
lems? 

The  Witness:  Xo,  sir,  not  insurance.  It's  other 
problems. 

The  Court:     Operational  problems? 

The  Witness:     Yes,  sir. 

The  Court :  Well,  we  are  dealing  with  two  people 
who  are  bargaining  over  the  rental  of  this  plane, 
and  they  are  here  in  Los  Angeles,  or  in  Los  Angeles 
County — the  scene  of  these  transactions  is  Los  An- 
geles County  and  Kern  County — they  [25]  are  bar- 
gaining over  it,  and  the  fair  market  value  for  cash 
of  the  rental  of  this  plane  is  what  this  theoretical 
owner  and  this  theoretical  lessee  would  arrive  at 
as  a  fair  bargain.  That  is  what  you  are  considering, 
isn't  it? 
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The  Witness :    Yes,  sir. 

The  Court:  With  the  right  to  the  lessee  to  use 
it  for  any  lawful  purpose. 

The  Witness:     That  is  correct. 

The  Court :     Anything  further  ? 

Mr.  Charles  C.  Finn:     One  question. 

Q.  (By  Mr.  Charles  C.  Finn):  Isn't  it  true, 
Mr.  Batchelor,  that  a  person  desiring  to  lease  an 
airplane  of  this  type,  in  his  willingness  to  rent  the 
plane,  is  also  willing  to  put  the  airj^lane  into  shape 
and  is  willing  to  make  a  lease  of  a  considerable 
amount  of  money,  realizing  he  has  to  first  put  in 
an  investment  of  maybe  $45,000  or  $e55,000,  willing 
to  invest  that  money  and  then  fly  that  airplane  out, 
fly  his  investment  out  at  a  certain  rate  per  month 
and  then  pay  to  the  lessor  the  cash  value  when  that 
bill  of  rehabilitation  has  been  i)aid?  Is  that  ever 
done?  A.    Yes,  sir,  that  is  done. 

Q.     Is  that  common  practice'? 

A.  Well,  it  is  not  the  most  common,  but  it  is 
done  quite  often. 

Q.     Reasonable  to  expect [26] 

A.     Reasonable  in  normal  business. 

Q.     Did  you  ever  do  that? 

A.  We  have  done  the  work  and  worked  it  out 
on  the  basis  we  were  to  be  paid  after  the  airplane 
was  flying. 

Q.  Did  you  make  such  an  agreement  with  the 
Finns  to  do  that?  Did  International  make  such  an 
agreement  to  the  Finns,  to  your  knowledge? 

A.    Yes. 
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Q.  And  it  was,  substantially,  that  International 
would  rehabilitate  the  airplane,  would  lease  it  for  a 
certain  amount,  would  fly  the  airplane,  pay  off  the 
investment  of  International  by  the  use  of  the  plane 
for  a  certain  number  of  months  and  then  pay  cash 
to  the  lessors  for  the  remainder  of  the  time? 

Mr.  Abbott:  The  lease  instriunent  which  Mr. 
Film  refers  to  is  in  evidence  and  speaks  foi'  itself. 
That,  I  believe,  is  International's  Exhibit  G. 

Mr.  George  C.  Finn:  Your  Honor,  I  think  this 
is  essentially  coA'ered,  unless  there  is  some  business 
sense  that  I  don't  understand  about  it  here  in  the 
way  Mr.  Batchelor  presented  it.  He  said 

The  Court:     Well,  if  you  think  it  is  covered 


Mr.  George  C.  Finn:    What  is  your  question? 

Mr.  Charles  C.  Finn:  I  just  want  to  know  how 
much  did  you  engage — lease  this  airplane  for  under 
those  circumstances  per  month  and  for  what  period 
of  time?  [27] 

The  Witness:  Mr.  Finn,  I  was  asked  to  assume 
that  this  lease  was  as  appeared  starting  in  May, 
1952,  which  was  nine  months  after  the  period  of 
the  ])rior  arrangement  with  3^ou  and  your  brother. 

Mr.  Charles  C.  Finn:  Would  it  l)e  improi3er  to 
refer  my  question  to  that  time,  at  the  time  of  the 
lease  of  International? 

The  Court:  The  lease  is  in  evidence  and  I  as- 
sume it  shows  the  amount. 

Mr.  George  C.  Finn :     It  shows  $5,000. 

The  Court:  Very  well.  It  si:)eaks  for  itself, 
doesn't  it? 
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Mr.  George  C.  Finn:     Yes.  ;" 

The  Court :  When  you  say  ' '  so  much  per  month, ' ' 
did  you  assume  that  the  lease  was  on  a  month-to- 
month  basis,  the  lease  of  the  plane? 

The  Witness:  The  lease  would  be  on  a  month- 
to-month  basis. 

The  Court:  Anything  further  on  direct  exami- 
nation ? 

Mr.  George  C.  Finn:  And  unlimited  in  flying 
hours"? 

The  Witness:    Yes. 

Mr.  George  C.  Finn:  Are  airplanes  ever  leased 
on  a  basis  of  flying  hours,  so  much  per  hour? 

The  Witness:     Yes,  sir. 

Mr.  George  C.  Finn:  What  is  the  normal  rental 
value  on  [28]  an  hourly  basis? 

The  Witness :     Well,  there  again 

Mr.  Abbott:  We  object  to  the  form  of  the  ques- 
tion, unless  Mr.  Finn  indicates  he  is  referring  to 
licensed  or  unlicensed  aircraft. 

The  Court:  You  would  have  to  limit  it  to  this 
aircraft  and  specify  the  jDcriod.  And  I  assume  that 
is  covered  in  the  question  that  Mr.  Batchelor  has 
already  answered.  He  has  covered  a  transaction 
which  would  permit  the  highest  and/or  most  advan- 
tageous financial  use  of  the  plane  by  the  lessee 
l^ermitted  by  law. 

Mr.  George  C.  Finn:  Yes,  your  Honor.  Now, 
there  are  two  systems  in  the  industry,  a  flat  monthly 
rate  to  fly  out  as  long  as  you  want,  and  then  there 
is  another  lease  where  the  time  is  prorated. 
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The  Court:  Well,  under  the  questions  I  put  he 
might  not  even  fly  the  plane  at  all.  He  might  locate 
it  on  the  carnival  gTOimds  and  use  it  as  a  side- 
show  

Mr.  George  C.  Fimi:  Well,  take  this  as  a 
basis 


The  Coui*t:     whatever  would  bring  the  user 

the  most  profit.   And  lie  would  be  the  judge  of  that. 

Mr.  George  C.  Finn:     Yes,  your  Honor. 

The  Court:  He  would  be  entitled  to  use  it  for 
any  lawful  purpose,  day  or  night.  That  is  what  you 
assimied  ? 

The  Witness:    Yes.  [29] 

The  Court :  Are  you  willing  to  turn  the  witness 
over  to  cross-examination  on  this  question? 

Mr.  George  C.  Finn :     Yes.  your  Honor. 

Tlie  Court :     On  this  issue. 

Cross-Examination 
By  Mr.  Abbott: 

Q.  When  you  answered  the  question  of  the  court 
in  wliich  the  court  referred  to  "month-to-month 
leasing,"  Mr.  Batchelor,  did  you  have  in  mind  an 
arrangement  by  which  at  the  end  of  any  j^articular 
month  the  lessor  might  demand  return  of  the  air- 
craft to  him? 

A.  Xo.  I  predicated  tlie  values  on  the  assiunp- 
tion  that  the  lease  would  be  for  approximately  one 
year. 

Q.  Then  if  the  leasing  period  differed  from  more 
than  one  year,  so  would  youi'  values,  I  take  it. 
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A.    Yes,  sir. 

Q.  What  was  the  approximate  cost  of  doing  tlie 
work  necessary  to  licensing  the  aircraft  in  question 
for  commercial  use  in  the  United  States  as  of  May 
25,  1952?  A.     On  this  airplane? 

Q.    Yes,  sir. 

A.  Well,  may  I  ask  you  a  question?  For  pas- 
senger operations  in  the  United  States  in  May  of 
1952,  is  that  right? 

Q.  Well,  perhaps  I  can  clear  it  up  this  way:  The 
C-46A  has  never  been  considered  an  aircraft  suit- 
able for  [30]  freight  use,  has  it  ? 

A.  Well,  it  is  anywhere  except  in  the  United 
States. 

Q.  And  the  reason  why  it  is  not  suitable  for 
freight  use  in  the  United  States  is  because  there  is 
a  limit  on  the  gross  pay  load?  A.     Yes,  sir. 

Q.     And  that  lunit  is  how  much  ? 

A.  45,300  pounds  at  the  present  time,  against 
48,000  on  the  other  models,  or  the  later  models. 

Q.  And  that  limit  is  one  which  makes  it  com- 
mercially unfeasible  to  use  the  aircraft  for  hauling 
freight?  A.     In  the  United  States,  yes,  sir. 

Q.  Now,  is  that  limit  one  which  has  been  im- 
posed upon  the  use  of  the  aircraft  by  the  C.A.A. 
for  reasons  of  safety?  A.     No. 

Mr.  Blackman :  Just  a  moment.  Your  Honor,  the 
question  as  it  now^  stands  calls  for  a  conclusion  with 
respect  to  the  reasons  why  the  C.A.A.  may  have 
imposed  limitations.  I  think  if  the  last  part  of  the 
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question  is  eliminated  there  wouldn't  be  any  ques- 
tion. 

Mr.  Abbott:  May  I  inquire  what  Mr.  Black- 
man's  role  is  in  this  proceeding'? 

Mr.  Blackman:     This  is  my  client  on  the  stand. 

The  Court :  He  is  a  party  to  this  action ;  and  he 
mil  be  amicus  curiae,  if  necessary.  [31] 

Mr.  Blackman:     Thank  you,  your  Honor. 

Q.  (By  Mr.  Abbott)  :  Are  you  familiar  with  the 
tests  made  by  the  Civil  Aeronautics  Administration 
in  fixing  specifications  for  commercial  aircraft  ? 

A.     I  know  such  tests  are  conducted. 

Q.  Are  you  familiar  with  them?  Have  you  ob- 
served such  tests  being  made? 

A.     I  have  observed  parts  of  them  being  made. 

Q.  And  are  tests  made  with  respect  to  gross  pay 
load  to  ascertain  the  safe  limits  which  may  be  im- 
posed for  cargo  carrying? 

A.  Well,  that's  a  very  difficult  question,  Mr. 
Abbott.  The  gToss  load — a  gross  weight  take-off, 
weight  of  an  aircraft,  is  an  over-all  safety  feature 
for  any  form  of  operation. 

Q.  Now,  how  much  work,  in  terms  of  dollars, 
was  necessary  to  license  the  aircraft  in  question  for 
use  as  a  cargo  carrying  aircraft  within  the  con- 
tinental limits  of  the  United  States  on  May  25, 
1952? 

A.  Well,  it  could  have  been  accomplished  for  as 
low  as  $24,000,  $25,000;  and  then,  depending  upon 
the  amount  of  radios  and  other  factors,  up  to  a 
maximum,  or  up  to  around  $35,000. 
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Q.  What  is  the  approximate  cost  of  doing  the 
work  necessary  to  licensing  the  aircraft  in  question 
for  use  f32]  within  the  continental  limits  of  the 
United  States  for  the  carrying  of  passengers  as  of 
May  25,  1952? 

A.  Well,  license  day-night  instrument  for  pas- 
senger carrying  for  hire,  I'd  say  $45,000  total  would 
be  a  fair  figure.  Now,  that  is  not  in  addition  to 
licensing  it  for  freight.  That  is  the  total  cost  start- 
ing from  zero. 

Q.  Would  those  two  figures  to  which  you  testi- 
fied in  your  last  two  answers  vary  during  the  pe- 
riod from  May  25,  1952,  to  the  present  time  ? 

A.  Yes,  sir.  I  think  the}"  would  increase  slightly 
due  to  labor  and  material  becoming  more  expensive. 

Q.  Calling  your  attention  to  September  18,  1952, 
as  of  that  date  would  there  be  a  difference  in  either 
figure  ? 

A.     I  don't  think  any  appreciable  difference. 

Q.     Would  either  figure  be  different? 

A.  You  mean  between  May  and  September 
of '52? 

Q.    Yes. 

A.    I  don't  think  any  appreciable  difference. 

Q.  Would  either  of  those  figures  to  which  you 
have  testified  as  to  cost  of  certification  vary  be- 
tween September  of  1952  and  February  1,  1953? 

A.  Well,  if  I  may  answer  you  this  way:  There 
has  been  a  slow,  gradual  increase  in  labor,  and 
there  has  been  an  increase  in  the  cost  of  parts  up 
until,  I'd  say,  the  summer  of  this  year.  In  the  sum- 
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mer  of  this  year  the  cost  of  [33]  C-46  parts  has 

decreased. 

The  Court:     Those  are  replacement  parts'? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Abbott)  :  What  is  your  opinion  of 
the  cost  of  doing  the  work  necessary  to  certify  the 
aircraft  for  flight  for  passenger  purposes  within 
the  continental  United  States  on  Februaiy  1,  1953? 

A.  I'd  say — there  again,  I  have  to  assume  you 
mean  day-night  instrument;  the  same  condition  as 
before.  I  would  say  an  increase  of  a  thousand  to 
$1,500,  making  $46,000  to  $46,500. 

Q.  And  what  would  be  the  apjDroximate  cost  of 
doing  the  work  necessary  to  certification  for  freight 
use  within  the  continental  United  States  as  of  Feb- 
ruary 1,  1953? 

A.  Well,  it's  easy  to  just  say  "freight  use," 
without  going  into  a  complete  list  of  specifications. 
So  I  have  to  keep  sitting  here  making  assumptions 
that  you  are  not  asking  me  about.  I  hope  you  ap- 
preciate that. 

Q.  Well,  assume  that  the  work  being  done  for 
certification,  to  the  extent  there  is  option  in  the 
owner,  is  the  work  which  a  reasonable,  prudent  air- 
craft owner  would  make  in  order  to  best  enhance 
the  chattel? 

A.  Well,  I'd  say  $27,500  would  be  a  fair  figure. 
That's  for  just  freight. 

Q.  Why  is  that  figure  lower  than  the  maximiun 
figure  [34]  of  $35,000  that  you  fixed  for  the  same 
work  as  of  May  25,  1952? 
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A.  Because  you  have  now  asked  me  to  assume 
that  I  am  a  prudent  aircraft  owner  and  trying  to 
get  the  work  I  can  done  for  the  least  amount  of 
money. 

Q.  Are  you  also  assuming  that  the  work  is  being 
done  by  competent  technical  people  and  at  the  fair 
market  value  for  the  work  so  done? 

A.  Yes,  sir.  And  I  stated  before  it  could  have 
been  done  as  low  as  around  $24,000,  I  believe. 

'Q.  On  what  date  after  February  1,  1953,  was 
there  a  change  of  significance  in  the  cost  of  cer- 
tification for  use  within  the  continental  United 
States? 

The  Court:  I  don't  know  what  the  purpose  of 
this  is,  Mr.  Abbott,  but  it  isn't  helping  me.  It  may 
help  the  Court  of  Appeals,  but  it  doesn't  help  me. 

Mr.  Abbott:  The  purpose  is  this,  your  Honor: 
In  order  for  any  person  to  fly,  the  lessee  or  lessor, 
this  work  must  be  done. 

rrhe  Court :  Yes,  but  you  have  given  me  an  idea 
of  what  it  is.  I  don't  care  about  the  details. 

Mr.  Abbott:  Perhaps  one  question  will  clear 
it  up. 

Q.  (By  Mr.  Abbott)  :  Was  there  any  significant 
change  in  the  cost  of  doing  the  work  of  certifica- 
tion necessary  to  certification  from  February  1, 
1953,  to  the  present  time?  [35] 

A.     Well,  if  I 

The  Court:  Any  substantial — anything  that 
would  affect  the  rental  value  or  the  market  value, 
I  take  it.  Is  that  what  you  mean,  Mr.  Abbott? 
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Mr.  Abbott :     It  is,  your  Honor. 

The  Witness :  AVell,  now,  you  are  asking  me  the 
cost  of  licensing,  is  that  correct,  certification  of  the 
aircraft ;  not  the  rental  value  ? 

The  Court:  Doing  the  work  necessary,  essential 
to  certification.  Is  that  it? 

Mr.  Abbott :     That  is  it,  your  Honor. 

The  Witness:  Not  anything  appreciable;  no  big 
increase. 

Q.  (By  Mr.  Abbott) :  Have  you  ever  known  of 
a  leasing  of  an  unlicensed  aircraft,  an  aircraft 
which  could  not  be  licensed  without  a  minimum 
expenditure  of  $24,000?  A.     Yes,  sir. 

Mr.  (reorge  C.  Finn:  I  object.  This  doesn't  have 
anything  to  do  with  reasonable  rental  value. 

The  Court:  He  is  testing  the  witness'  experi- 
ence. Overruled. 

Your  answer  is  yes? 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Abbott) :  What  is  the  incident  to 
which  you  refer,  or  the  transaction  to  which  you 
refer  ? 

A,  There  is  a  company  in  San  Diego  flying  [36] 
into  Mexico,  Lower,  California,  flying  freight,  that 
are  flying  unlicensed  aircraft;  and  they  have  leased 
them. 

Q.  Was  the  aircraft  in  question  in  condition 
satisfactory  for  the  flying  of  freight  between  Mexico 
and  San  Diego,  California,  on  May  25,  1952? 

A.     That  I  don't  know. 

Q.     Isn't  it  a  fact,  sir,  that  a  substantial  part  of 
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the  work  that  was  then  necessary  to  certification 
of  the  aircraft  would  also  have  been  necessary  if 
the  aircraft  were  to  be  used  at  any  place  in  the 
world  for  commercial  purposes?  A.     No. 

Q.  Did  the  aircraft  have  all  of  its  instruments 
on  May  25,  1952? 

A.  Well,  instruments  are  one  of  the  smaller  cost 
items  in  an  airplane,  anyway.  They  are  not  a  sub- 
stantial item. 

Q.     Did  it  have  all  the  instruments  on  that  date? 

A.     The  aircraft  in  suit? 

Q.    Yes,  sir. 

A.  May  25th.  A¥ell,  I  can't  answer  that.  I  don't 
know. 

Q.  Were  you  familiar  with  the  condition  of  the 
aircraft  on  May  25,  1952? 

A.  Well,  yes,  sir;  I  was  familiar  with  the  air- 
craft. 

Q.  Were  you  familiar  with  its  condition  on  [37] 
that  date? 

Mr.  George  C.  Finn:     I  object. 

The  Court:  Let's  don't  go  into  all  this,  Mr.  Ab- 
bott. You  ask  him  if  he  went  out  and  counted  all 
the  instalments.  He  says  lie  didn't.  He  can  still  be 
familiar  with  the  condition  of  the  airplane  and 
still  not  know  whether  it  had  every  possible  instru- 
ment at  that  time.  I  am  interested  in  saving  time. 
That  is  all. 

Mr.  Abbott:  I  am  not  splitting  hairs,  your 
Honor 

The  Court:    Well,  if  you  think  it  is  w^orth  it. 
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Q.  (By  Mr.  Abbott) :  Did  it  have  substantially 
all  of  its  instruments  on  that  date,  May  25,  1952, 
Mr.  Batchelor?  A.    Well,  I  can't 

The  Couii;:  Just  answer  the  best  you  can.  You 
don't  know  or  you  do. 

The  Witness:     I  don't  remember. 

Q.  (By  Mr.  Abbott)  :  Did  it  have  any  seats  for 
passenger  use?  A.     No,  sir. 

Q.  Did  it  have  the  lavatories  necessary  for  pas- 
senger use?  A.     No,  sir. 

Q.  Did  it  have  the  stewardess'  or  steward's 
compartment  necessary 

The  Court :  You  asked  him  what  it  would  cost  to 
put  it  [38]  in  condition,  haven't  you? 

Mr.  Abbott :  Your  Honor,  the  contention  is  made 
that  this  aircraft  may  have  been  useful  in  its  con- 
dition outside  the  United  States. 

The  Court :  I  am  not  interested  in  that.  You  have 
been  asking  what  it  would  cost  to  put  it  in  condi- 
tion, haven't  you? 

Mr.  Abbott :  To  fly  within  the  continental  United 
States,  your  Honor. 

The  Court :     Fly  any  way. 

Mr.  Abbott :  If  that  is  the  gist  of  the  testimony 
I  will  rest.  As  I  understood  the  questions  and  an- 
swers that  work  was  necessary  to  flying  it  within 
the  United  States.  The  point  we  would  make  is  a 
substantial  part  of  it  is  necessary  to  fly  any  way. 

The  Court :  Why  not  ask  him  what  it  would  cost 
to  put  it  in — I  don't  want  an  itemization. 

Q.     (By  Mr.  Abbott)  :    What  would  it  cost,  Mr. 
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Batchelor,  on  September  18,  1952,  to  put  the  air- 
craft in  question  in  condition  to  be  used  outside 
the  continental  United  States  for  passenger  use? 

Mr.  George  C.  Finn:  Your  Honor,  that  is  as- 
suming that  it 

The  Court:  Please  don't  interrupt  unless  you 
have  something  important.  Let's  get  on  with  this. 
I  am  trying  [39]  to  help  you  try  your  case. 

The  Witness:  Well,  there  again,  without  a 
definite  list  of  specifications,  Mr.  Abbott,  I  can't 
give  you — if  you  will  tell  me 

Q.  (By  Mr.  Abbott)  :  Assume  whatever  work 
a  prudent  aircraft  operator  would  do  in  order  to 
fit  the  aircraft  for  the  purpose  described. 

A.    Well,  with  bucket  seats 

The  Court:  Don't  itemize  it.  You  say  what  you 
think  it  would  be. 

The  Witness:  I'd  say  $12,000  would  have  put  it 
into  service  as  a  passenger-carrying  aircraft  outside 
the  United  States. 

Q.  (By  Mr.  Abbott)  :  And  that  would  be  with 
minimmn  facilities  of  comfort  for  the  passengers'? 

A.    Yes,  sir. 

Q.  AVliat  would  be  the  cost  of  fitting  the  aircraft 
for  commercial  use,  freight  hauls,  outside  the  con- 
tinental United  States  after  September  18,  1952? 

A.     Approximately  $8,000  or  $9,000. 

Q.  Would  either  of  the  last  two  figures  to  which 
you  testified  change  materially  from  September  18, 
1952,  to  the  present  time? 
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A.  As  I  have  already  said,  the  cost  of  all  labor 
went  up  to  the  present  time,  and  parts  went  up 
imtil  the  [-iO]  spring  of  this  year. 

Q.  On  approximately  a  straight  line  basis?  Do 
you  know  what  I  mean  by  that  ? 

A.     Be  a  slow,  gi-adual  increase. 

Q.  What  has  been  the  approximate  percentage 
increase  in  that  period? 

A.  Well,  without  calling  a  bookkeeper  and  ask- 
ing exactly  what  it  was,  I'd  say  an  average  of  maybe 
10  to  15  cents  per  man-houi*  cost. 

The  Court:  How  much  would  it  affect  these 
figures  that  you  have  been  giving  us  ? 

The  Witness:  Xot  over  a  maximum  of  10  per 
cent. 

The  Court:  Would  it  be  approximately  10  per 
cent? 

The  Witness :  Well,  without — I  am  just  guessing 
on  it.  I  know  the  cost  has  been  going  up. 

The  Court:  Then  it  would  be  approximately  10 
per  cent,  Mr.  Batchelor? 

The  Witness:     I'll  say  five  to  10  per  cent. 

Q.  (By  Mr.  Abbott):  Seven  and  a  half  per 
cent  would  be  the  approximate  figure? 

The  Court :  He  said  approximately  five  to  10  per 
cent.  Isn't  that  sufficient? 

Q.  (By  Mr.  Abbott)  :  Mr.  Batchelor,  have  you 
ever  kno^^'n  of  the  rental  of  an  unlicensed  C-46A 
for  use  within  the  continental  United  States?  [41] 

The  Court:    If  you  don't  remember,  just  say  so. 

The  Witness:    I  have  heard  of  one. 
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The  Court:     You  don't  know  about  it  yourself"? 

The  Witness:     I  don't  know  any  of  the  details. 

Mr.  Abbott:     Nothing  further. 

The  Court:  You  have  given  us  the  closest  ap- 
proximation you  can  to  these  percentages  and  these 
figures  ? 

The  Witness:     Yes,  I  have. 

Mr.  Abbott:    No  further  questions,  your  Honor. 

The  Court:    Anything  further  of  Mr.  Batchelor? 

Now,  Mr.  Finn,  if  you  want  to  include  anything 
that  you  think  is  omitted  now  is  your  chance. 

Mr.  Charles  C.  Finn:  We  are  through  with  the 
witness,  your  Honor. 

The  Court :  What  about  his  opinion  as  to  value  *? 
Do  you  wish  to  ask  his  opinion  as  to  market  value? 
We  have  only  covered  rental  value. 

Mr.  Charles  C.  Finn:  I  w^ant  to  present  to  the 
court  what  we  have,  and  I  will  just  give  what  w^e 
are  going  to  do.  I  want  to  submit  the  document  in 
evidence  with  short  explanation 

The  Court:  Let's  finish  with  this  witness,  first. 
Do  you  want  his  opinion  as  to  value?  We  want  to 
make  the  best  use  we  can  of  Mr.  Batchelor  while  we 
have  him  here. 

Mr.  George  C.  Finn :  I  have  affidavits,  and  I  Avill 
ask [42] 

The  Court:  What  dates  do  you  wish,  the  same 
dates  that  are  included  in  the  interrogatories,  as  to 
fair  market  value? 

Mr.  George  C,  Finn:  As  to  fair  market  value, 
September  18th  on. 
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The  Court :  Mr.  Batchelor,  I  ask  you  to  assume — 
September  18th  of  what  year? 

Mr.  George  C.  Fimi:     1952. 

The  Court :  Are  you  familiar  with  the  condition 
of  this  plane  on  September  15,  1952? 

The  Witness:  Yes.  Well,  as  of  the  time  it  left 
our  hangar. 

The  Court:     At  the  end  of  May,  1952? 

The  Witness:     Yes,  sir. 

The  Court:  I  shall  ask  you  to  assume  it  was  in 
the  same  condition  on  September  15,  1952.  Did  it 
have  a  fair  market  value  in  that  condition  at  that 
time  for  cash  ? 

The  Witness:  Yes,  sir.  Well,  still  assuming  no 
restrictions. 

The  Court:  Assuming  that  it  could  be  used.  I 
should  have  included  that.  We  are  really  not  being 
very  fair  with  you  in  putting  these  questions. 

Assuming  that  it  is  free  of  any  restrictions  as  to 
sale  or  use,  except  those  imposed  by  law. 

The  Witness:     Yes,  sir. 

The  Court :  And  what  is  your  opinion  as  to  what 
was  the  [43]  fair  market  value  on  September  15, 
1952,  so  assuming? 

The  Witness:  I  would  say  $30,000,  approxi- 
mately; including  the  work  we  had  done  on  the 
airplane. 

The  Court:  We  aren't  interested  in  who  did  the 
work.  Here  is  a  buyer.  This  is  a  hypothetical  buyer 
and  he  walks  up,  and  he  has  never  seen  the  plane 
before.  He  wants  to  buy  it.  He  doesn't  have  to  buy 
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it.  He  wants  to  buy,  but  isn't  forced  to  buy.  And 
here  is  the  hypothetical  seller  who  owns  the  plane, 
free  of  all  restrictions,  ready  to  sell  it  on  the  oj)en 
market  for  the  highest  and  best  price  he  can  get. 
And  they  get  together  and  they  bargain  and  arrive 
at  the  fail'  cash  market  value.  What  is  that  figure, 
in  your  opinion?  They  don't  know  anything  about 
all  this  lawsuit;  no  such  thing;  don't  know  anything 
about  International  or  don't  know  anything  about 
International  repairing  it. 

The  Witness:  Sometimes  it  is  difficult  to  put 
that  out  of  my  mind. 

The  Court :  I  understand.  But  you  are  qualifying 
as  an  expert  here  and  we  are  asking  you  to  assume 
this  hypothetical  seller  and  this  hypothetical  buyer. 
And  they  meet  in  this  hypothetical  market  place 
here  in  Los  Angeles — in  Kern  County.  What  figure 
would  they  arrive  at  as  the  fair  cash  market  value 
of  the  plane;  the  buyer  trying  to  buy  it  as  cheaply 
as  he  could  and  the  seller  trying  to  get  as  much  as 
he  could?  [44] 

The  Witness:    I'd  say  $30,000  to  $35,000. 

The  Court:  He  wouldn't  sell  it  at  that,  be- 
cause  

The  Witness:  The  exact  figure  of  $33,000,  I 
think,  would  be  fair,  in  my  opinion. 

The  Court :  That  would  be  your  opinion,  $33,000. 
What  other  dates  do  we  want  to  cover?  On  up  to 
date? 

Mr.  George  C.  Finn :    On  up  to  date,  your  Honor. 
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The  Court:  In  your  opinion  Avould  that  figure 
change  from  September  15,  1952,  up  to  date? 

The  Witness:  It  wouldn't  have  changed  up  to 
the  early  part  of  this  year.  And  the  early  part  of 
this  year  it  would  start  to  decrease. 

The  Court :  It  would  be  the  same  $33,000  to  what 
part  of  this  year? 

The  Witness:     January,  February  of  this  year. 

The  Court:    AATiich  was  it? 

The  Witness:     Well 

The  Court:  You  wiU  have  to  be  a  little  bit  arbi- 
trary there. 

The  Witness:     I'll  say  January  15th. 

The  Court:  January  15,  1954.  What  would  the 
value  then  be  ?  Go  do^^^l  to  so  much. 

The  Witness:  Well,  we  are  still  assuming  the 
airplane  is  in  the  same  condition? 

The  Coui-t:  Still  assuming  the  same  condition — 
9-15-52.  [45]  So  I  will  have  it  clear,  what  is  the 
sig-nificance  of  the  date  here,  September  15,  1952? 
What  happened  on  that  day? 

Mr.  George  C.  Finn:  That  is  the  day  the  Gov- 
ernment allegedly  seized  the  airplane.  Up  until  that 
time  we  have  no  complaint  with  the  Government. 

The  Court:  Very  well.  You  are  assiuning  that 
on  September  15,  1952 — you  have  assumed  it  was 
in  the  same  condition  as  when  it  left  your  place  of 
business  at  the  end  of  May,  1952? 

The  Witness:    Yes,  sir. 

The  Court:  All  right.  Now,  you  assimie  that 
same  condition. 


George  C.  Finn,  et  al.,  etc.  969 

(Testimony  of  George  Batchelor.) 

The  Witness:     All  right. 

The  Court:  We  want  the  market  value,  any 
changes,  from  September  15,  1952,  when  you  said 
it  was  $33,000,  up  to  the  present  time. 

The  Witness:  Well,  in  January  of  this  year  T 
would  estimate  the  value  to  be  $28,000. 

The  Court :     That  is  January  15,  1954? 

The  Witness :     Yes,  sir. 

The  Court:  It  went  down  to  $28,000.  Has  it 
changed  since  then? 

The  Witness:  Right  today  I  w^ould  estimate  it 
as  $22,000. 

The  Court :  Today  at  $22,000.  Would  that  be  a 
gradual  [46]  decline,  or 

The  Witness :     Yes,  sir. 

The  Court :  Anything  further  on  direct  examina- 
tion ? 

Mr.  George  C.  Finn:     No,  your  Honor. 

The   Court :     Cross-examination  ? 

Cross-Examination 
By  Mr.  Abbott: 

Q.  What  condition  of  the  aircraft  are  you  as- 
suming to  exist  today,  Mr.  Batchelor  ? 

A.  Well,  the  work  that  was  performed  by  In- 
ternational. 

The  Court:  He  has  been  asked  to  assume  it  is  in 
the  same  condition  it  was  when  it  left  Interna- 
tional's shop  at  the  end  of  May,  1952. 

The  Witness:     Then  I  will  have  to  correct  that, 
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because  I  am  still  figuring  some  deterioration  on 
the  airplane.  The  values  would  be  slightly  higher 
if  it  was  in  the  same  condition  now  as  it  was  at  the 
time  it  was  taken  out 

The  Court:  You  have  given  us  $33,000  for  the 
time  it  was  taken  out  of  your  hangar,  is  that  cor- 
rect? 

The  Witness:     Yes,  sir. 

The  Court:  And  you  have  given  that  to  us  as 
September  15,  1952.  You  have  given  us  $28,000  as 
of  January  15,  1954;  and  today  $22,000. 

The  Witness:     I  would  say  $30,000. 

The  Court:  January  15th,  1954,  $30,000.  And 
what  today?  [47] 

The  Witness :  Assuming  it  is  in  the  same  condi- 
tion as  it  was  then,  $25,000. 

The  Court:    Very  well.  You  may  cross-examine. 

Q.  (By  Mr.  Abbott) :  Are  you  familiar  with 
other  recent  purchases  or  sales  of  C-46As,  Mr. 
Batchelor?  A.    Yes,  sir. 

Q.  And  are  you  familiar  with  offers  to  sell  and 
offers  to  purchase   C-46As  within  recent  months? 

A.     Yes. 

Q.  Are  you  familiar  with  a  group  of  unlicensed 
C-46As  now  owned  by  Civil  Air  Transport  Com- 
pany, Inc.,  which  are  presently  hangared  in  Glen- 
dale,  California,  and  which  have  been  placed  on  the 
market  ? 

A.  I  know  the  airplanes,  and  I  have  looked  at 
them. 

Q.    Are  those  licensed  or  unlicensed  aircraft? 
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A.     They  are  unlicensed. 

Q.     Do  you  know  what  the  offering-  price  is? 

A.     Not  as  of  today  I  don't. 

Q.     Do  you  know  it  as  of  some  other  date? 

A.  I  heard  recently  they  were  offering  them 
at  $25,000. 

Q.  Wasn't  that  figure  of  $25,000  a  fi^ire  on 
certain  unassembled  C-46s  in  the  group,  Mr. 
Batchelor? 

A.  Well,  they  had  the  wings  off.  They  are  set- 
ting on  their  landing  gear.  [48] 

Q.  Aren't  there  also  in  the  same  group  of  air- 
craft in  the  possession  of  the  Civil  Air  Transport, 
Inc.,  at  Glendale  some  completely  assembled  C-46As 
which  are  not  licensed? 

A.  Well,  I  tried  to  call  the  man  last  week  that 
is  handling  that 

The  Court:     Just  say  if  you  know. 

The  Witness:     No,  I  don't. 

Q.  (By  Mr.  Abbott)  :  You  don't  know  whether 
there  were  any  complete  aircraft  on  the  field  and 
in  that  group? 

A.  Yes,  sir.  The  ones  I  looked  at  had  the  wings 
off  of  them.  I  saw  them  last  Sunday. 

Q.  AVhat  addition  to  fair  market  value  would 
result  from  the  complete  assembly  of  the  aircraft 
which  you  saw  at  Glendale,  owned  by  Civil  Air 
Transport,  Inc.? 

The  Court:  Let's  don't  go  into  those.  We  have 
enough  trou])le  finding  the  aircraft  in  suit.  You  are 
just  giving  those  for  example 
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Mr.  Abbott:  I  only  wanted  to  establish  com- 
parability. 

The  Court:  Establish  comparability.  Ask  him  to 
establish  comparability  with  the  plane  in  suit,  not 
with  something  else. 

Q.  (By  Mr.  Abbott)  :  Can  you  compare  the  air- 
craft which  you  saw  at  Glendale,  California,  owned 
by  Civil  Air  Transport,  Inc.,  with  the  aircraft  in 
suit  in  the  condition  [49]  in  which  you  last  observed 
it  to  be?  A.     Well,  that's  difficult  to  do. 

The  Court:     Then  you  can't? 

The  Witness:     No,  sir. 

Q.  (By  Mr.  Abbott)  :  Are  you  familiar  with  a 
C-46A  airplane  recently  sold  in  a  partially  dis- 
mantled condition  at  San  Luis  Obispo  to  Harry 
McCandlay  and  Ben  Wedfield?  A.     Yes,  sir. 

Q.  And  are  you  familiar  with  an  offer  to  pur- 
chase said  airplane  in  assembled  condition  by  one 
Jim  Welsh  ? 

A.  Well,  I  doubt  very  much  if  Jim  Welsh 
offered  to  purchase  the  airplane. 

The  Court:     Then  you  are  not  familiar? 

The  Witness:     No,  sir. 

Mr.  Abbott:     No  further  questions,  your  Honor. 

The  Court:     Anything  further? 

Mr.  Charles  C.  Finn:  Nothing  further,  your 
Honor. 

Tlie  Court:  Do  you  wish  to  offer  any  testimony 
on  this  excessive  depreciation  which  you  say  oc- 
curred ? 

Mr.  Charles  C.  Finn :    I  think  that  we  had  agreed 
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that  the  airplane  would  be  returned  in  the  same  con- 
dition in  which   it  was   taken.   That   would  have 
eliminated  any  discussion. 

The  Court:  If  the  Government  elects  to  return 
the  plane,  will  the  Government  return  the  plane  in 
the  same  good  [50]  order  and  condition  it  received 
it,  ordinary  wear  and  tear  excepted? 

Mr.  A])bott:  At  the  point  where  the  Govern- 
ment took  possession,  yes,  sir. 

The  Court:  It  it's  returned  to  the  defendants 
Finn  it  will  be  returned  to  them.  If  it  is  returned 
to  the  Vineland  School  District  it  will  be  returned 
there.  If  it  is  returned  to  the  International  Airports 
it  will  be  returned  there.  If  the  Government  is 
ordered  either  to  return  or  deliver  the  plane  or  its 
value  to  one  or  more  of  the  defendants,  I  take  it 
that  the  delivery  will  be  wherever  the  judgment 
orders.  It  will  be  an  election ;  if  the  Government  has 
that  election.  Of  course,  the  defendants  Finn  are 
asking  that  the  Government  be  decreed  not  to  have 
the  election  because  of  the  uniqueness  of  the  plane, 
but  be  decreed  the  specific  return  of  the  precise 
aircraft. 

Mr.  Abbott:  Well,  I  don't  mean  to  quibble  on 
this  question  of  point  of  return,  but  it  makes  a 
difference  for  this  reason:  The  point  where  the 
Government  last  retook  possession  was  in  Nevada, 
a  short  distance  from  Nellis  Air  Force,  where  it  is 
being  stored ;  a  flight  over  a  level  desert  area. 

Mr.  Charles  C.  Finn:  We  will  accept  that,  your 
Honor. 
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Mr.  Abbott:  Whereas  to  return  the  aircraft  to 
this  vicinity  would  be  to  put  it  in  a  better  condition 
than  it  [51]  was  at  the  time  the  Government  took 
possession  at  Scotty's  airstrip.  At  that  time  it  was 
not  able  to  fly  the  mountains. 

Mr.  George  C.  Finn:  I  testify  it  did  fly  the 
mountains. 

The  Court:     Please  don't 

Mr.  Charles  C.  Finn:  We  will  stipulate  to 
Scotty's  air  base. 

Mr.  George  C  Fimi:  If  they  give  it  back  to  us 
we  don't  care  where  they  put  it. 

Mr.  Charles  C.  Finn:  It  must  be  in  the  same 
condition  which  they  got  it. 

The  Court:  Will  the  GoveiTiment  return  the 
plane,  if  required,  to  Scotty's  airstrip  in  the  State 
of  Nevada?  Is  that  a  well-defined  airstrip? 

Mr.  George  C.  Finn:     It  is  a  little 

The  Court:     Is  it  a  well-known  place? 

Mr.  George  C.  Finn:     An  abandoned  air  field. 

The  Court :     Identifiable  on  the  maps  ? 

Mr.  George  C.  Finn:     Yes,  sir. 

Mr.  Charles  C.  Finn:  The  south  leg  of  the  Tona- 
pah  range,  about  17  miles  below  Scotty's  castle. 

The  Court:  Will  the  Government  there  return 
the  plane  if  it  is  ordered  to  retui-n  it,  or  pay  its 
value  in  the  same  order  and  condition  in  which  the 
Government  received  it,  ordinary  wear  and  tear 
excepted  ? 

Mr.  Abbott :     It  will,  your  Honor.  [52] 

The  Couii::     Then  do  you  have  any  occasion  to 
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put  on  any  evidence  in  view  of  that  agreement  by 

the  Government? 

Mr.  Charles  C.  Finn :  No,  your  Honor.  We  think 
the  Government 

The  Court:  As  to  any  extraordinary  wear  and 
tear? 

Mr.  Charles  C.  Finn:  I  don't  think  there  is  any 
extraordinary  wear  and  tear  to  the  extent  it  can't 
be  adjusted  right  there  at  the  base. 

Mr.  George  C.  Finn:  I  would  like  to  say  this: 
We  happen  to  be  reserves,  and  if  it  is  all  right  with 
the  Government  we  will  go  down  and  watch  them 
do  it. 

The  Court:  Very  well.  Is  there  anything  fur- 
ther? 

Mr.  Blackman :    I  w^ould  like  to  ask  one  question. 

The  Court:     Very  well. 

Q.  (By  Mr.  Blackman)  :  Mr.  Batchelor,  assum- 
ing that  the  parts  necessary  for  relicensing  this  air- 
plane were  available  and  that  the  airplane  were  in 
a  spot  where  it  could  be  relicensed,  for  example, 
hangar  No.  2,  Lockheed  Aircraft,  and  assuming  the 
licensing  required  was  the  best  type  of  relicensing 
that  you  have  discussed  in  your  testimony — you 
have  considered  in  your  questioning  b}^  Mr.  Abbott 
— do  you  have  an  opinion  as  to  approximately  how 
long  it  would  take  to  relicense  the  airplane? 

A.     For  passengers? 

Q.     For  passengers.  [53]  A.     90  days. 

Mr.  Blackman:     That  is  all. 

The  Court:     Anything  further,  Mr.  Abbott? 
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Mr.  Abbott:    Nothing  further,  your  Honor. 
The  Court:    You  may  step  down,  Mr.  Batchelor. 

(Witness  excused.) 

The  Court :  Any  further  evidence  by  the  defend- 
ants Finn  on  the  counterclaim? 

Mr.  George  C.  Finn:  Is  there  anything  that  we 
present  for  the  uniqueness  of  this  aircraft? 

The  Court:  Well,  you  might  if  you  feel  so  ad- 
vised. From  the  evidence  I  have  heard  it  is  ap- 
parentlj^  not  so  unique.  There  seem  to  be  several  of 
them  offered  for  sale. 

Mr.  George  C.  Finn:    There  aren't  any  like  this. 

The  Court:  How  do  you  mean  "like  this";  none 
better  or  none  worse? 

Mr.  George  C.  Finn:  There  may  be  some  better 
and  some  worse.  But  there  aren't  any  that  will 
satisfy  our  requirement  in  respect  to  this  particular 
aii'plane.  We  have  put  something  in  this  plane  that 
you  don't  get  in  a  shop,  and 

The  Court:  You  mean  that  you  couldn't  put  in 
another  plane  ? 

Mr.  Charles  C.  Fimi:     Heart. 

Mr.  George  C.  Finn:  That's  right;  sentimental 
value,  symbolic  value,  purpose  value.  [54] 

Mr.  Charles  C.  Finn:  All  our  future  is  tied  up 
in  it. 

The  Court:  If  someone  came  and  put  a  market 
price  in  your  hand,  you  could  buy  another  plane. 

Mr.  Charles  C.  Finn:  We  wouldn't  accept  it. 
There  is  no  value  in  money. 
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The  Court:  I  wouldn't  want  you  to  go  that  far; 
even  in  open  court. 

Mr.  George  C.  Finn:  We  haven't  accepted  it  be- 
fore. 

The  Court:  If  someone  came  and  put  the  pur- 
chase price  in  your  hand  and  you  could  buy  one 
today,  I  don't  suppose  you  would  turn  it  down, 

Mr.  Charles  C.  Finn:  Your  Honor,  we  have 
turned  it  down.  We  have  been  offered,  and  knew 
the  cash  was  available,  $34,000  profit,  clear,  bank- 
able profit,  and  we  turned  that  down — and  we  saw 
the  money. 

The  Court:  So  you  consider  it  unique  because 
it  has  sentimental  value  ? 

Mr.  George  C.  Finn :     Yes,  your  Honor. 

The  Court:  Will  it  be  stipulated  that  counter- 
claimants  Finn  will  be  deemed  to  have  been  called, 
sworn  and  so  testified  as  they  have  last  stated? 

Mr.  Abbott:     So  stipulate,  your  Honor. 

The  Court:  So  it  will  be  deemed  that  they  have 
given  that  testimony  upon  their  counterclaim? 

Mr.  Abbott:    Yes,  your  Honor.  [55] 

The  Court:     Anything  further? 

Mr.  Charles  C.  Finn:  Is  it  possible  to  submit 
any  statement  of  fact  to  the  court  at  a  later  date 
that  may  help  the  court  determining  such  a  thing? 

The  Court:  We  have  taken  the  facts  now.  You 
can  argue  the  law  later,  but  not  the  facts.  You  have 
just  stated  the  facts  as  I  understand  you  contend 
them  to  be,  and  the  Government  stipulated  that  you 
be  deemed  to  have  taken  the  stand  and  testified. 

Mr.  George  C.  Finn:     I  will  state  further  that 
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this  isn't  just  an  ordinary  airplane  to  ns.  We  hap- 
pen to  be  pilots  and  we  consider  this  airplane  as 
a  captain  would  his  ship.  This  is  ours. 

The  Court :    You  are  sentimentally  attached  to  it. 

Mr.  George  C.  Finn :  There  are  all  kinds  of  rea- 
sons. I  don't  have  to  enumerate  them,  I  am  sure.  If 
you  want  me  to  enumerate,  I  \\dll. 

The  Court:  Not  the  least  of  them,  it  has  been 
through  this  lawsuit  with  you. 

Mr.  George  C.  Finn:  The  least  of  it  is  the  law- 
suit. 

The  Court :  Does  the  stipulation  previously  made 
extend  to  these  statements  last  made  ?  They  may  be 
deemed  part  of  the  testimony  of  the  counterclaim- 
ants  Fimi  on  their  counterclaim? 

Mr.  Abbott:     We  so  stipulate.  [56] 

The  Coui-t :     Is  that  enough  ? 

Mr.  George  C.  Finn:  The  least  of  it  is  the  law- 
suit. I  mean,  we  have  taken  this  plane  off  a  1,200- 
foot  strip.  AVe  have 

The  Court :  Your  ex])eriences  with  the  plane 
have  attached  you  to  it  sentimentally. 

Mr.  Charles  C.  Finn:  It  has  a  value  far  beyond 
any  airplane  like  it,  or  even  a  better  airplane. 

The  Court:  The  same  as  if  it  were  a  family 
treasure  or  an  heirloom? 

Mr.  George  C.  Finn:     It  is  both. 

The  Court :  Very  well.  Have  we  finished  this 
phase  of  it  now? 

Does  tlie  Govermnent  include  the  last  statements 
within  the  stipulation  of  what  the  counterclaimants 
Fimi  will  be  deemed  to  have  testified? 
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Mr.  Abbott:  Will  the  court  indulge  me  to  the 
extent  of  having  the  statement  read? 

The  Court:  It  adds  up  to  the  fact  that  the 
counterclaimants  contend  because  of  their  past  as- 
sociations with  it  and  experiences  with  it,  they  have 
become  sentimentally  attached  to  it,  the  same  as  if 
it  were  a  family  treasure  or  an  heirloom. 

Mr.  Abbott:  We  will  stipulate  they  will  so 
testify. 

The  Court:  And  it  will  be  deemed  they  have  so 
testified?  [57] 

Mr.  Abbott:  And  be  deemed  they  have  so  testi- 
fied. 

The  Court:     Very  well.  Ami:hing  further? 

Mr.  Charles  C.  Finn:  As  to  the  rental,  we  just 
wanted  to  submit  to  the  court — the  documents  speak 
for  themselves — that  at  the  tinie  of  the  alleged 
seizure  in  September  of  1952  there  were  negotia- 
tions being  made  with  the  company  in  Seattle,  leas- 
ing of  the  aircraft  in  substantially  the  same  form 
as  the  lease  with  International,  and  that  was  inter- 
fered with  by  the  seizure  of  the  plane;  and  that 
the  Civil  Aeronautics  Administration  had  passed 
wires  back  and  forth.  And  there  are  wires  and  the 
lease,  which  we  would  like  to  submit  to  the  court. 

The  Court:  You  are  entitled,  as  alleged  owners, 
to  testify  as  to  your  opinion  as  to  rental  value  and 
market  value  for  sale  of  this  plane,  if  you  wish  to 
testify;  in  view  of  Mr.  Batchelor's  testimony  you 
may  do  so.  I  will  tell  you  frankly  that  when  ex- 
perts are  called  on  a  subject  I  don't  give  much 
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weight  to  the  testimony  of  owners.  But  you  are 
entitled  to  testify  if  you  wish  to  take  the  stand  now 
and  testify  your  opinion,  as  owners,  of  the  fair 
market  vahie  for  sale  and  for  rent. 

Mr.  Charles  C.  Fiim:  We  don't  wish  to  testify 
to  that,  except  we  wish  to  submit  that  to  us  the 
airplane  is  invaluable. 

Mr.  George  C.  Finn:  May  we  submit  other  e\4- 
dence —  [58]  that  is,  affidavits  to  the  value  of  the 
airplane,  just  into  the  files,  the  records  ? 

The  Court:  If  the  Government  doesn't  object, 
you  may.  Have  you  shown  this  to  Mr.  Abbott? 

Mr.  Charles  C.  Finn :     No. 

The  Court:  We  will  take  a  recess,  and  I  suggest 
you  show  them  to  Mr.  Abbott  and  see  what  the 
situation  is. 

We  ^^•ill  recess  for  five  minutes. 

(Short  recess  taken.) 

The  Court:  What  else  do  you  have  to  offer  on 
behalf  of  the  counterclaim? 

Mr.  Charles  C.  Finn:  Your  Honor,  I  wanted  to 
make  a  stipulation  to  put  this  in  evidence,  the  lease 
of  the  aircraft  in  September,  1952,  of  this  aircraft 
in  dispute.  Aiid  there  is  an  agTeement  that  goes 
with  that  which  has  already  been  submitted  in  evi- 
dence which  pertains  to  the  rehabilitation  of  the 
plane.  It  was  marked  for  identification.  I  am  sorry. 

I  wanted  to  submit  these  to  the  court  to  demon- 
strate the  rental  value  in  September,  1952,  which 
is  the  time  at  which  the  Government  allegedly 
seized  the  plane. 
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The  Court:  Hand  them  to  the  clerk  and  the 
clerk  will  present  them  to  the  court. 

(Whereupon  the  documents  were  handed  to 
the  clerk.) 

Mr.  Abbott:  We  object  to  the  offer  of  the  docu- 
ment. [59]  The  document  has  not  been  executed. 
Mr.  Finn  advises  me  it  was  never  executed.  We 
object  on  the  further  ground,  even  if  it  were  exe- 
cuted, that  particular  transaction  relating  to  the 
subject  aircraft  in  suit  would  not  be  material. 

The  Court:  It  is  just  an  offer.  Offers  are  not 
transactions. 

Mr.  Charles  C.  Finn:     Yes,  your  Honor. 

The  Court:     The  objection  is  sustained. 

Do  you  wish  it  marked  for  identification? 

Mr.  Charles  C.  Finn:     Yes. 

The  Court:  It  will  be  marked  as  counterclaim- 
ants  Finn  Exhibit  1  for  identification. 

(The  document  referred  to  was  marked 
Counterclaimants  Finn  Exhibit  1  for  identifi- 
cation.) 

The  Court :     Anything  further  ? 

Mr.  G-eorge  C.  Finn:  May  we  submit  the  insur- 
ance on  the  airplane  was  the  value 

The  Court:     It  wouldn't  help  me. 

Anything  further? 

Mr.  Charles  C.  Finn:    We  rest,  your  Honor. 

The  Court:     Counterclaimants  rest. 

Mr.  Abbott:  Mr.  Duly,  take  the  stand,  [60] 
please. 
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DOUGLAS  DULY 
called  as  a  \vitness  by  the  plaintiff,  having  been 
previously  sworn,  was  recalled  and  testified  further 
as  follows: 

The  Clerk:  You  have  heretofore  been  sworn, 
Mr.  Duly? 

The  Witness :     Yes,  sir. 

Direct  Examination 
By  Mr.  Abbott: 

Q.  ^Ir.  Duly,  do  you  have  an  opinion  as  to  the 
fair  market  value  of  the  aircraft  in  suit  for  cash 
in  the  condition  which  it  in  fact  was  on  the  18th  day 
of  September,  1952  ? 

The  Court:    The  18th  day?  I  have  the  15th  day. 

Mr.  Abbott:  That  date  was  used.  I  think  the 
precise  date  was  September  18th.  If  it  will  improve 
the  record,  I  will  use  the  15th. 

The  Court :  Is  it  stipulated  that  the  values  given 
for  any  date  in  September,  1952,  may  be  deemed 
the  same? 

Mr.  Abbott:     TVe  so  stipulate. 

Mr.  George  C.  Finn:     TVe  so  stipulate. 

The  Court:     Veiy  well. 

The  Witness:  The  value  this  date  would  be 
$30,000. 

Q.  (By  Mr.  Abbott)  :  Do  you  have  an  opinion 
as  to  the  fair  market  value  of  the  aircraft  in  suit 
as  of  February  1,  1953.  assuming  the  sale  for  cash 
in  the  condition  in  which  the  aircraft  in  fact  was 
on  that  date  ?  [61] 
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The  Court :  What  is  the  significance  of  that  date, 
may  I  ask? 

Mr.  Abbott:  There  has  been  some  statement  in 
the  record,  your  Honor,  to  the  effect  that  the  Grov- 
ernment  did  not  have  possession  of  the  aircraft  until 
February  1,  1953,  rather  than  September  18,  1952. 

The  Court:  The  counterclaimants  have  asserted 
the  Government  took  possession  September  15,  1952. 

Mr.  George  C.  Finn:  Yes,  sir.  We  have  no  com- 
plaint from  that  time  backwards.  We  have  no  claim 
from  that  time  backwards  against  the  Government. 

Mr.  Charles  C.  Finn:  Is  that  the  15th  or  18th 
now? 

The  Court:    Well,  15th  or  18th,  which  is  it? 

Mr.  Charles  C.  Finn:     It  was  the  18th. 

The  Court:  May  I  interrupt,  gentlemen,  if  there 
is  no  objection,  and  ask  Mr.  Batchelor  if  his  opin- 
ions expressed  as  of  the  15th  of  September,  1952, 
would  apply  to  the  18th  as  well? 

Mr.  Batchelor:    Yes. 

The  Court :  Very  well.  Thank  you.  Now  you  may 
answer,  Mr.  Duly. 

The  Witness :    February  of  1953,  $33,000. 

Q.  (By  Mr.  Abbott)  :  Do  you  have  an  opinion 
as  to  the  fair  market  value  of  the  aircraft  in  suit 
as  of  the  i^resent  date  for  cash  consideration  and 
in  the  condition  in  which  in  [62]  fact  it  is  ? 

A.     Yes,  sir.  $35,000. 

Q.  What  was  the  date  of  your  last  inspection  of 
the  aircraft  in  suit,  Mr.  Duly? 

A.     October  22,  1954. 
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Q.  Have  there  been  any  changes  in  market  con- 
ditions with  respect  to  C-46A  aii'craft  between  Sep- 
tember, 1952,  and  the  present  date? 

A.    An  airplane  in  an  unlicensed  condition? 

Q.  Market  conditions  for  the  type  of  aircraft 
which  this  aircraft  in  suit  in  fact  was? 

xV.  The  market  is  fairly  stable  for  that  type  of 
airplane,  unlicensed-type  airplane. 

Q.  Has  the  market  increased  or  decreased  at  all 
during  the  period  last  described  in  my  last  ques- 
tion ? 

A.  It  decreased  the  first  of  this  year;  and  the 
last  six  months  there  is  a  gi'adual  increase. 

Q.  Do  you  have  an  opinion  as  to  the  rental  value 
of  the  aircraft  in  suit  from  September  18,  1952,  to 
the  present  time? 

A.     In  its  present  condition? 

Q.  In  the  condition  in  which  it  was,  in  fact  was 
during  that  period,  and  for  cash? 

A.  The  airplane  was  not  fit  for  flight  use.  It 
had  rental  use  for  possibly  a  movie  prop,  which 
would  be  very  [63]  meager — $50  a  month. 

Q.  Did  it  have  any  rental  value  whatsoever  as 
a  flyable  aircraft  during  the  described  period? 

A.     No,  sir. 

Q.  And  are  you  assuming  in  answering  that 
question  the  condition  in  which  the  aircraft  in  fact 
was  duiing  that  period?  A.     Yes,  I  am. 

Mr.  Abbott:     No  further  questions. 

The  Court:  Do  you  wish  to  offer  anything  on 
rental  value? 
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Mr.  Abbott :  On  rental  value,  your  Honor  %  That 
is  the  point  covered  by  the  witness'  testimony  just 
concluded,  that  it  could  be  used  as  a  movie  prop 
and  had  a  rental  value  of  $50  a  month;  and  no 
rental  value  in  the  industry  as  a  flying  aircraft.  It 
has  been  previously  testified,  as  to  rental  value, 
assuming  it  is  a  licensed  aircraft 

The  Court:     Wimi  was  that? 

Mr.  Abbott:     $5,000. 

The  Witness:  I  don't  believe  you  asked  me  the 
rental  value  before,  but  I  would  substantiate  that 
now.  If  the  airplane  was  a  licensed  airplane? 

Q.     (By  Mr.  Abbott)  :     Yes. 

A.  During  that  period  $5,000  was  common 
rental. 

Q.  And  are  you  referring  to  licensing  for  pas- 
senger [64]  use  or  for  cargo  use? 

A.     Passenger  use. 

Q.  The  aircraft  in  suit  when  licensed  for  cargo 
hauling,  only?  A.     No. 

Q.  What,  in  your  opinion,  would  be  the  cost  of 
licensing  the  aircraft  for  commercial  passenger  use 
within  the  continental  United  States  during  the 
period  from  September  17,  1952,  to  the  present  date, 
starting  with  the  aircraft  in  the  condition  which  it 
in  fact  was  during  that  period? 

A.  For  average  passenger  configuration,  between 
$40,000  and  $45,000. 

Q.  And  what  is  your  opinion  as  to  the  cost  of 
licensing  the  aircraft  in  suit  for  use  as  a  cargo- 
hauling    aircraft    within    the    continental    United 
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States,  assuming  the  condition  in  which  the  aircraft 
in  fact  was  during  the  period  from  September  18, 
1952,  to  the  present  day?  A.     $23,500. 

Q.  Wliat  in  your  opinion  is  the  reasonable  cost 
of  making  the  aircraft  in  suit  suitable  for  passenger 
service  outside  of  the  continental  United  States, 
assmning  the  condition  in  which  it  in  fact  was  dur- 
ing the  period  September  18,  1952.  to  the  present 
date? 

A.  Bare  minimum  passenger  use?  Ordinarily 
that  can  be — stateside  is  de  luxe  interiors;  outside 
the  country  [65]  it  can  be  lower  than  that. 

Q.  Just  give  us  both  figures,  if  you  will,  the 
de  luxe  interio]*  and  the  minimum  interior. 

A.  For  use  outside  of  the  United  States,  interior 
for  about  $18,000  plus  $10,000  preparation  for  the 
airplane,  making  a  total  of  $28,000  for  de  luxe  in- 
terior. 

Q.  And  minimum-t3'pe  of  interior  for  passenger 
use?  A.     Deduct  $6,000. 

Q.     Or  $22,000?  A.     $22,000. 

Q.  Is  the  aircraft  in  suit  one  which  can  be 
feasibly  used  for  cargo  haul  outside  the  continental 
United  States?  A.     Yes. 

Q.    What  is  the  cost  of  making  the  aircraft  suit- 
•  able  for  that  purpose,  assuming  the  condition  in 
which  it  in  fact  was  during  the  period  from  Sep- 
tember 18,  1952,  to  the  present  date? 

A.     Approximately  $11,000. 

Q.  Did  the  aircraft  have  a  fair  rental  value  in 
the  condition  in  which  it  in  fact  was  during  the 
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described  period,  if  used  outside  the  United  States  *? 

A.  I  have  no  knowledge  of  costs  outside  the 
United  States  for  cargo  use. 

Q.  You  mean  you  have  no  knowledge  of  rental 
values  outside  the  United  States?  [_66~\ 

A.    Yes. 

Mr.  Abbott:     No  further  questions. 

The  Court:  Did  you  hear  Mr.  Batchelor's  testi- 
mony, the  opinions  he  expressed? 

The  Witness :     Yes,  I  did. 

The  Court :  Mr.  Duly,  may  I  ask  you  to  assiune — 
first,  I  would  like  to  ask  you,  are  you  familiar  with 
the  condition  in  which  this  plane,  in  fact,  this  air- 
plane in  suit  was  in  the  month  of  September,  1952  ? 

The  Witness:     Yes,  your  Honor. 

The  Court:  I  will  ask  you  to  assume  it  to  be 
continually  in  that  condition  in  which  you  knew 
it  in  fact  to  be  from  the  month  of  September,  1952, 
to  today ;  and  I  will  ask  you  to  assume  it  was  owned 
by  a  person  who  wished  to  rent  it  but  did  not  wish 
to  sell  it,  but  wished  to  rent  it  on  a  month-to-month 
basis,  but  was  not  compelled  to.  I  wish  you  to  as- 
sume a  person  who  wished  to  lease  it  from  him  on 
a  month-to-month  basis  but  was  not  compelled  to. 

Do  you  have  an  opinion  as  to  what  would  have 
been  the  fair  market  value  for  cash  for  the  rental 
of  that  plane  in  the  condition  in  which  it  was  in  the 
month  of  September,  1952,  to  be  put  to  any  lawful 
purpose  for  which  the  lessee  wished  to  put  it,  as- 
suming he'd  put  it,  of  course,  to  the  purpose  which 
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he  thought  would  be  the  highest  and  best,  most 

financially  profitable  use?  [67] 

The  Witness :  It  would  not  be  leased  to  anybody 
in  its  condition  in  those  dates.  The  license  must 

The  Court:     As  I  told 

The  Witness:     It  cannot  be  leased. 

The  Court:  As  I  told  Mr.  Batchelor,  he  might 
take  it  and  make  it  into  a  menagerie ;  he  might  take 
it  and  make  a  freight  hauler  or  air  express  out  of 
it.  I  don't  know  what  he  would  do  with  it.  He  is  a 
man  who  wants  to  rent  it,  rent  that  plane  on  a 
month-to-month  basis  in  the  condition  in  which  it 
was.  And  here  is  the  owner  who  wants  to  rent  it 
to  him.  They  bargain  upon  a  price  and  arrive  at 
the  fair  market  value  for  the  use  of  that  plane  on 
a  month-to-month  basis.  Do  you  have  an  opinion  of 
the  fair  cash  market  value  for  rental  purposes  on 
a  month-to-month  basis  in  September,  1952,  which 
would  be  arrived  at  by  this  hypothetical  owner  and 
this  hypothetical  renter,  or  lessee? 

The  Witness:  The  hypothetical  lessee  would  not 
rent  an  airplane  under  that  condition. 

The  Court:    I  ask  you  to  assume  that  he  would. 

The  Witness:     I  have  no  knowledge. 

The  Court:     You  have  no  opinion? 

The  Witness:     No. 

The  Court:  Very  well.  Anything  further  of  Mr. 
Duly? 

Mr.  Charles  C.  Finn :     Nothing  further. 

The  Court:     You  may  step  down.  [68] 

Mr.  Abbott:     May  I  ask  a  question  or  two  to 
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develop  the  matters  covered  by  the  court's  last  ques- 
tions ? 

The  Court :    Yes.  I  thought  you  were  finished. 

Q.  (By  Mr.  Abbott)  :  What  was  the  highest  and 
best  use  of  the  aircraft  in  question  in  the  condition 
in  which  it  in  fact  existed  from  September  18,  1952, 
to  the  present  date,  Mr.  Duly? 

Do  you  understand  what  I  mean  by  "highest  and 
best  use"?  A.    In  its  present 

Q.     As  it  actually  existed  then? 

A.  It  would  not — it  could  be  leased  for  non- 
flyable  purposes,  for  ground  use,  for  $50  a  month. 

Q.  Is  that  the  highest  and  best  use  of  that  air- 
craft during  the  period  described  in  my  question  as 
it  in  fact  existed  in  that  period  ? 

A.     To  my  knowledge,  yes. 

Mr.  Abbott :     No  further  questions. 

Mr.  George  C.  Finn:  Your  Honor,  one  question, 
please. 

Mr.  Duly,  could  the  aircraft  have  been  used  for 
experimental  purposes  on  any  special  licensing  ar- 
rangement ? 

The  Witness :     It  being  a  C-46A,  no. 

The  Court:    Anything  further  of  Mr.  Duly? 

You  may  step  down,  Mr.  Duly.  You  are  excused. 

(Witness  excused.) 

The  Court :    Any  further  evidence  by  the  counter- 
defendant  [69]  United  States  of  America? 
Mr.  Abbott :    Nothing  further,  your  Honor. 
The  Court :     Any  rebuttal  ? 
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Mr.  Charles  C.  Finn:  Nothing  further,  your 
Honor. 

The  Court:     Both  sides  rest"? 

Mr.  Abbott :     We  do,  your  Honor. 

The  Court :     Very  well. 

Mr.  Abbott :  We  have  a  motion  we  would  address 
to  the  court  in  connection  with  the  testimony  just 
concluded. 

The  Court:     Mr.  Duly's  testimony? 

Mr.  Abbott:  All  testimony  relating  to  the  coun- 
terclaim, your  Honor. 

We  move  that  all  of  the  evidence  taken  today  in 
connection  with  the  counterclaim  be  made  a  part 
of  the  record  in  the  principal  case  and  be  a  part  of 
that  record  for  all  purposes. 

The  Court:  I  would  assume  it  would  be  without 
the  motion. 

Mr.  Nelson:  We  object  strenuously  to  the  inclu- 
sion of  this  testimony  into  the  record.  It  has  nothing 
to  do  with  the  principal  case  or  the  Government's 
case  against  the  School  District. 

The  Court:  It  wouldn't  be  considered  except  on 
the  counterclaim. 

Mr.  Nelson:  For  those  purposes  we  will  accept 
the  testimony.  [70] 

The  Court:  And  I  deem  it  as  part  of  the  record 
without  the  motion.  I  deem  the  motion  unnecessary. 
I  take  it  Mr.  Abbott  makes  it  out  of  an  abundance 
of  precaution. 

Mr.  Abbott:  There  is  this  purpose,  your  Honor: 
That  the  Government  contended  in  the  course  of  the 
principal  trial  that  the  aircraft  had  no  reasonable 
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rental  value,  only  negligible  rental  value  at  that 
time,  at  the  time  when  the  Government 

The  Court :  As  far  as  putting  it  in  in  suppoi-t  of 
the  complaint,  the  evidence  in  that  matter  is  closed 
and  now  in  the  hands  of  the  jury. 

Mr.  Abbott:  But  no  issue  of  rental  value  was 
submitted  to  the  jury,  your  Honor. 

The  Court:  So  the  evidence  here  is  part  of  the 
evidence  in  the  case;  yes. 

Mr.  Abbott :     For  all  purposes  ? 

The  Court :  Yes.  For  all  iDurposes  for  which  it  is 
properly  to  be  considered. 

Anything  further  ? 

Mr.  Nelson:  Well,  I  don't  quite  understand  the 
last  statement.  It  cannot  be  put  into  the  case  from 
the  standpoint  of  the  Government's  case  against  the 
school. 

The  Court :  It  cannot  be  put  in  there  for  the  pur- 
pose of  anything  to  the  jury.  It  can't  affect  any  of 
the  issues  submitted  to  the  jury.  I  take  it  the  pur- 
pose of  it  is  to  [71]  buttress  the  record  on  the  ques- 
tion of  rental  values. 

Mr.  Abbott :     Yes,  your  Honor. 

Mr.  Nelson:  We  would  so  object  to  the  testimony 
as  against  the  School  District  then,  your  Honor, 
because  we  did  not  so  understand.  The  testimony 
was  only  coming  in  as  to  the  counterclaim. 

The  Court:  You  offered  no  evidence  to  the  con- 
trary in  the  trial.  I  don't  understand  he  expressed 
any  opinion  he  didn't  express  at  the  trial,  in  effect. 
He  expressed  a  $50  per  month  rental  value  for 
gromid  use;  and  during  the  course  of  the  trial  on 
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the  main  case,  so-called,  he  said  it  didn't  have  any 
rental  value,  as  I  understand  it.  Is  that  correct? 
Is  my  recollection  correct? 

Mr.  Abbott:    I  believe  he  said  negligible. 

The  Court:     In  effect,  none. 

Mr.  Nelson:  I  will  also  call  the  attention  of  the 
court  that  those  dates  were  in  1952. 

The  Court:  Why  are  you  objecting?  That  is 
what  I  can't  understand.  If  you  will  tell  me 

Mr.  Nelson:  I  didn't  see  why  it  could  come  into 
the  principal  case.  Now  the  court  has  cleared  up  the 
point.  I  am  satisfied. 

The  Court :     Very  well. 

[Endorsed] :     Filed  May  19,  1955.  [72] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages, 
numbered  from  1  to  236,  inclusive,  contain  the  orig- 
inal Complaint;  Amended  Complaint;  Answer  of 
Defendant  International  Airports,  Inc.,  to  Amended 
Comi^laint;  Order  Denying  Motion  to  Dismiss; 
Notice  of  Motion  to  Dismiss  for  Failure  to  State 
a  Cause  of  Action ;  Minute  Order  of  the  Court  dated 
January  19,  1953 ;  Answer  to  Amended  Complaint ; 
Answer  of  Defendants  Finn  to  Amended  Com- 
plaint; Cross-Complaint,  Charles  C.  Finn,  Cross- 
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Complainant,  United  States  of  America,  Cross- 
Defendant;  Amendment  to  Cross-Complaint, 
Charles  C.  Finn,  Cross-Complainant,  United  States 
of  America,  Cross-Defendant;  Answer  of  Seaboard 
Surety  Company;  Motion  to  Dismiss  Cross-Com- 
plaint; Minute  Order  of  the  Court  dated  August 
26,  1954 ;  Counterclaim ;  Cross-Complaint  for  Dam- 
ages, Seaboard  Surety  Company,  Cross-Complain- 
ants, George  C.  Finn  and  Charles  C.  Finn, 
Cross-Defendants ;  Minute  Order  of  the  Court  dated 
October  11,  1954;  Amendment  to  Answer  of  De- 
fendant International  Aiiports,  Inc. ;  Special  Ver- 
dict; Plaintiff's  Supplemental  Memorandum  of 
Law;  Stipulation  of  Disclaimer  and  for  Judgment; 
Memorandum  of  Decision;  Reply  to  Counterclaim; 
Notice  of  Motion  to  Apply  Property  of  Judgment 
Debtors  Toward  Satisfaction  of  Judgment;  Find- 
ings of  Fact  and  Conclusions  of  Law;  Judgment; 
Notice  of  Filing  of  Motions ;  Motion  for  New  Trial ; 
and  Motion  to  Amend  Findings  of  Fact,  Conclu- 
sions of  Law,  and  Judgment;  Points  and  Authori- 
ties; Order  Granting  Motion  of  Defendant  Inter- 
national Airports,  Inc.,  to  Apply  Property  of 
Judgment  Debtors  Toward  Satisfaction  of  Judg- 
ment; Order  Denying  Motions. of  Plaintiff  for  New 
Trial  and  to  Amend  Findings  of  Fact,  Conclusions 
of  Law,  and  Judgment;  Notice  of  Ajipeal  From 
Order  Denying  Motions  of  Plaintiff  for  New  Trial 
and  to  Amend  Findings  of  Fact,  Conclusions  of 
Law,  and  Judgment;  Notice  of  Appeal  From  Final 
Judgment;  Designation  of  Record  on  Appeal; 
Statement  of  Points  Upon  Which  Appellant   In- 
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tends  to  Rely  on  Appeal,  which,  together  with  the 
original  exhibits  and  Reporter's  Transcript  of  Pro- 
ceedings on  November  9,  1953;  August  23,  1954; 
August  26,  1954;  October  12,  1954;  October  14,  1954; 
October  15,  1954;  October  18,  1954;  October  27, 
1954;  October  28,  1954;  October  29,  1954;  November 
2  and  3,  1954;  November  4,  1954,  and  November  5, 
1954,  in  fourten  volumes,  transmitted  hereAvith,  con- 
stitute the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  20th  day  of  May,  A.D.  1955. 

[Seal]  EDMUND  L.  SMITH, 

Clerk; 

By  /s/  THEODORE  HOCKE, 
Chief  Dei)uty. 


[Title  of  District  Court  and  Oraise.] 

NOTICE  OF  APPEAL  FROM  FINAL 
JUDGMENT 

Notice  is  hereby  given  that  the  Vineland  Ele- 
mentary School  District  of  Kern  County,  one  of  the 
defendants  herein,  hereby  appeals  to  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  Judgment  entered  in  this  action  on  Feb- 
ruary 8,  1955. 
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^ated:   May  26,   1955. 

ROY  GARGANO, 

County  Counsel; 

By  /s/  KIT  L.  NELSON, 
Assistant  County  Comisel,  Attorneys  for  Defendant 
Vineland  Elementary  School  District. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  May  27,  1955.  [2*] 


[Title  of  District  Court  and  Cause.] 

ORDER  FOR  EXTENSION  OF  TIME  TO  FILE 
RECORD  AND  DOCKET  APPEAL 

On  motion  of  defendant  Vineland  Elementary 
School  District,  appellant  herein,  It  Is  Ordered 
that  the  time  within  which  the  said  defendant  and 
appellant  may  file  the  record  and  docket  the  appeal 
herein  shall  be,  and  hereby  is,  extended  to  and 
including  the  12th  day  of  July,  1955. 

Dated  this  5th  of  July,  1955. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  July  5,  1955.  [4] 

*Patge  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  BY  APPELLANT  OF  POINTS 
ON  AYHICH  IT  INTENDS  TO  RELY 

To  the  Clerk  of  the  United  States  District  Court 
for  the  Southern  District  of  California,  Central 
Division : 

I. 
Pursuant  to  Rule   75(d)    of  the  Federal  Rules 
of  Civil  Procedure,  Appellant  submits  the  following 
concise  statement  of  points  upon  which  he  intends 
to  rely  on  appeal: 

A.  The  District  Court  erred  in  failing  to  rule 
that  the  sale  of  the  aircraft  in  suit  by  the  defendant 
School  District  to  defendants  Finn  was  illegal  and 
void. 

B.  The  District  Court  erred  in  failing  to  rule 
that  the  agreement  between  defendants  Finn  and 
defendant  School  District  of  February  28.  1951, 
(Vineland's  Exliibit  B),  a  Bill  of  Sale  signed  by 
Peter  A.  Bancroft  in  favor  of  defendants  Finn 
concerning  the  aircraft  in  suit,  dated  February  28, 
1951,  (Finns'  Exhibit  K-4,)  and  any  other  agree- 
ments and  instruments  [6]  concerning  the  sale  of 
the  aircraft  in  suit  by  defendant  School  District 
to  defendants  Finn,  were  illegal  and  void. 

C.  The  District  Court  erred  in  failing  to  adjudge 
rescission : 

1.  Of  the  sale  of  the  aii'craft  in  suit  by  the 
defendant  School  District  to  the  defendants  Finn; 
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2.  Of  that  certain  agreement,  dated  February 
28,  1951,  by  and  between  School  District  and  de- 
fendants Finn  (Yineland's  Exhilnt  B) ;  and 

3.  Of  that  certain  bill  of  sale,  signed  by  Peter 
A.  Bancroft  in  favor  of  defendants  Finn,  dated 
Febi^iary  28,  1951,  (Finns'  Exhibit  K-4)  ;  and  to 
adjudge  the  School  District  had  full  right,  title 
and  interest  and  right  to  possession  of  the  aircraft  in 
suit  on  the  following  grounds: 

(a)  The  consent  of  defendant  School  Dis- 
trict to  said  sale,  agreement  and  bill  of  sale 
was  obtained  through  misrepresentation  on  the 
part  of  the  defendants  Finn. 

(b)  Through  the  fault  of  defendants  Finn, 
the  consideration  for  the  subject  sale,  agreement 
and  bill  of  sale,  and  any  and  all  agreements  and 
instruments  in  connection  therewith,  have 
failed,  in  whole  and  in  part. 

(c)  Through  the  fault  of  defendants  Finn, 
the  consideration  for  said  subject  sale,  agree- 
ment and  ])ill  of  sale,  and  any  and  all  agreements 
and  instruments  in  connection  therewith,  has 
become  entirely  void. 

(d)  Through  the  fault  of  defendants  Finn, 
the  consideration  for  the  subject  sale,  agreement 
and  bill  of  sale,  and  any  and  all  agreements  and 

■      instruments  in  connection  therewith,  has  failed 
in  a  material  respect. 


998  United  States  of  America  vs. 

(e)  Defendants  Finn  have  repudiated  the 
contract  for  sale  of  the  aircraft  in  suit  and  have 
manifested  their  inability  to  perform  their 
obligations  thereunder  and  have  commited  a 
material  breach  thereof.  [7] 

(f)  The  public  interest  would  be  prejudiced 
by  permitting  the  subject  sale,  and  any  and 
all  agreements  and  instruments  in  connection 
therewith,  to  stand. 

D.  The  District  Court  erred  in  failing  to  rule 
that  the  agi^eement  by  and  between  the  defendant 
School  District  and  defendants  Finn,  dated  Febru- 
ary 28,  1951  (Vineland's  Exhibit  B),  was  a  condi- 
tional sales  contract,  and  that  a  condition  or 
conditions  hereof  had  been  breached  by  defendants 
Finn,  and  to  adjudge  defendant  School  District 
has  the  right  of  possession  to  the  aircraft  in  suit 
and  full  right,  title  and  interest  thereto. 

E.  The  District  Court  erred  in  failing  to  rule 
that  in  accordance  with  the  agreement  by  and 
between  the  defendant  School  District  and  defend- 
ants Finn,  dated  February  28,  1951  (Vineland's 
Exhbit  B),  right,  title,  and  interest  to  the  aircraft 
in  suit  did  not  pass  to  defendants  Finn  until  all 
conditions  of  said  agreement  should  be  performed 
by  defendants  Finn,  and  particularly  the  provision 
requiring  waivers  and  consent  of  the  United  States 
Government  and  its  agencies  to  the  said  sale ;  and  not 
in  adjudging  that  said  conditions  had  not  been  per- 
formed and  that,  therefore,  the  defendant  School  Dis- 
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trict  was  entitled  to  immediate  possession  of  the 
aircraft  in  suit,  and  was  tlie  owner  of  all  right,  title 
and  interest  thereto. 

Dated:     July  8,  1955. 

ROY  GARGANO, 

County  Counsel ; 

By  /s/  KIT  L.  NELSON, 
Assistant  County  Counsel,  Attorneys  for  Appellent 
Vineland  Elementary  School  District. 

Affidavit  of  service  by  mail  attached. 
[Endorsed] :     Filed  July  11,  1955.  [8] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF   CLERK 

I,  John  A.  Childress,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  11,  inclusive,  contain  the  original: 

Notice  of  appeal  from  Final  Judgment; 

Order  for  Extension  of  Time  to  File  Record 
and  Docket  Appeal; 

Statement  by  Appellant  of  Points  on  which 
it  Intends  to  Rely; 

Designation  of  Record; 

constitute  the  transcript  of  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 
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I  further  certify  that  my  fees  for  preparing  the 
foregoing  record  amount  to  $1.60,  which  sum  has 
been  paid  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court,  this  29th  day  of  July,  1955. 

[Seal]  JOHN  A.  CHILDRESS, 

Clerk. 

/s/  CHARLES  E.  JONES, 
Deputy. 


[Endorsed] :  No.  14770.  United  States  Court  of 
Api)eals  for  the  Ninth  Circuit.  United  States  of 
America,  Appellant,  vs.  George  C.  Finn,  Charles  C. 
Finn.  International  Airports,  Inc.,  a  Corporation: 
Peter  A.  Bancroft  and  Vineland  Elementary  School 
District  of  Kern  County,  Apj^ellees,  and  Vineland 
Elementary  School  District  of  Kern  County,  Cali- 
fornia, Appellant,  vs.  United  States  of  America, 
Greorge  C.  Finn,  Charles  C.  Finn,  International 
Airports,  Inc.,  A])pellees.  Transcript  of  Record.  x\p- 
])ea]s  from  the  United  States  District  Court  for  the 
Southern  District  of  California,  Central  Division. 

Filed  May  23,  1955. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  Ignited  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14770 

UNITED  STATES  OF  AMERICA, 

Appellant, 

vs. 

GEORGE  C.  FINN,  CHARLES  C.  FINN,  IN- 
TERNATIONAL AIRPORTS,  INC. ;  PETER 
A.  BANCROFT,  VINELAND  ELEMEN- 
TARY SCHOOL  DISTRICT  OF  KERN 
COUNTY, 

Appellees. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  (RULE 
17(6),  RULES,  COURT  OF  APPEALS, 
NINTH  CIRCUIT) 

The  United  States  of  America,  appellant,  states 
that  the  points  on  which  it  intends  to  rely  in  the 
above-captioned  appeal  are  as  follows: 

1.  The  District  Court  erred  in  rulino-  that  the 
provisions  concerning  certain  uses  of  aeronautical 
property  contained  in  Section  8304.11(b),  32  C.F.R. 
1946  Supp.,  are  contrary  to  the  provisions  and  ob- 
jectives of  the  Surplus  Property  Act  of  1944  (58 
Stat.  766,  50  U.S.C.  App.  Sec.  1611)  and  are  in- 
valid. 

2.  The  District  Court  erred  in  ruling  that  the 
provisions  concerning  the  use  and  sale  of  aeronaut!- 
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cal  property  contained  in  the  Form  65  Agreement 
(Plaintiff's  Exhibit  1)  are  contrary  to  the  provi- 
sions and  objectives  of  the  Surplus  Property  Act 
of  1944  (50  Stat.  766,  50  U.S.C.  App.  Sec.  1611) 
and  are  invalid. 

3.  The  District  Court  erred  in  ruling  that  the 
provisions  concerning  the  use  and  sale  of  aeronauti- 
cal property  contained  in  the  Form  65  Agreement 
(Plaintiff's  Exhibit  1)  are  contradictory  to  those 
contained  in  Sec.  8304.11(b),  32  C.F.R.  1946  Supp., 
and  are  invalid. 

4.  The  District  Coui't  eiTed  in  failing  to  rule 
that  the  defendants,  and  each  of  them,  are  estopped 
to  challenge  the  validity  of  Sec.  8304.11(b),  32 
C.F.R.  1946  Supp.,  and  of  the  Foitq  65  Agreement 
(Plaintiff's  Exhibit  1). 

5.  The  District  Court  erred  in  failing  to  rule 
that  questions  of  validity  of  the  Form  65  Agreement 
(Plaintiff's  Exhibit  1)  are  immaterial  by  reason  of 
rendition  by  plaintiff  of  the  consideration  to  be 
furnished  by  it  pursuant  to  said  instrument. 

6.  The  District  Court  erred  in  failing  to  rule 
that  plaintiff  had  title  to  and  the  right  to  possession 
of  the  aircraft  in  suit  at  all  times  from  February 
28,  1951,  to  the  date  of  Judgment,  and  in  failing  to 
rule  that  no  defendant  had  the  power  to  make  any 
transfer  or  hypothecation  of  said  aircraft. 

7.  The  District  Court  erred  in  failing  to  rule 
that  whatever  interest  was  acquired  by  the  defend- 
ant Yineland  Elementarv  School  District  in  or  to 
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the  aircraft  in  suit  was  subject  to  a  trust  for  educa- 
tional uses. 

8.  The  District  Court  erred  in  ruling  that  the 
War  Assets  Administration  transferred  to  the  de- 
fendant Vineland  Elementally  School  District  full 
ownership,  both  legal  and  equitable,  in  and  to  the 
aircraft  in  suit. 

9.  The  District  Court  erred  in  ruling  that  the 
defendant  Vineland  Elementary  School  District  sold 
and  transferred  and  delivered  to  defendants  George 
C.  Finn  and  Charles  C.  Finn  all  of  its  right,  title 
and  interest  in  and  to  the  aircraft  in  suit. 

10.  The  District  Court  erred  in  failing  to  find 
that  at  all  times  pertinent  to  this  action,  and  par- 
ticularly during  the  period  from  July  25,  1946,  to 
the  date  of  Judgment,  the  aircraft  in  suit  was  fit 
for  use  by  a  tax-supported  institution  for  non-flight 
instiiictional  purposes,  has  never  been  "scrap,"  and 
has  never  been  "rendered  unfit  and  useless  except 
for  its  basic  material  content"  within  the  meaning 
of  the  "Agreement"  (Plaintiff's  Exhibit  1). 

11.  The  District  Court  erred  in  failing  to  award 
damages  in  favor  of  plaintiff  and  against  all  de- 
fendants for  loss  of  use  of  the  aircraft  in  suit  from 
Febi-uary  28,  1951,  through  September  18,  1952,  and 
from  January  18,  1953,  through  February  1,  1953. 

12.  The  District  Court  erred  in  failing  to  grant 
specific  performance  of  the  Form  65  Agreement 
(Plaintiff's  Exhibit  1). 
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13.  The  District  Court  eiTed  in  failing  to  enjoin 
future  violations  of  the  terms  and  conditions  of  the 
Form  65  AgTeement  (Plaintiif 's  Exhibit  1)  on  the 
part  of  each  of  the  defendants. 

14.  The  District  Court  erred  in  failing  to  award 
damages  in  favor  of  plaintiff  and  against  defendant 
Vineland  Elementary  School  District  for  breach  of 
the  Form  65  AgTeement  (Plaintiff's  Exliibit  1). 

15.  The  District  Court  erred  in  failing  to  award 
damages  to  plaintiff  and  against  the  defendants 
George  C.  Finn  and  Charles  C.  Finn  for  inducing 
a  breach  of  the  Form  65  Agreement  (Plaintiff's 
Exhibit  1). 

16.  The  District  Court  erred  in  ruling  that  it 
had  jurisdiction  with  respect  to  the  Counterclaim 
of  the  defendants  George  C.  Finn  and  Charles  C. 
Finn. 

17.  The  District  Court  erred  in  niling  that  it 
had  jurisdiction  to  grant  affirmative  relief  on  the 
Counterclaim  of  the  defendants  George  C.  Finn  and 
Charles  C.  Finn. 

18.  The  District  Court  Court  erred  in  granting 
relief  on  the  Counterclaim  of  the  defendants  Finn 
because  the  Counterclaimants  did  not  comply  with 
Title  28,  Section  2406,  United  States  Code. 

19.  The  District  Court  erred  in  refusing  to  make 
a  finding  with  respect  to  right  of  possession  as 
between  all  parties. 

20.  The  District  Court  erred  in  failing  to  adju- 
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dicate  all  claims  to  the  aircraft  in  suit  asserted  by 
parties  to  this  action. 

23.  The  District  Court  erred  in  refusing  to  give 
effect  to  the  proceedings,  process  and  Judgment  of 
the  Superior  Court  of  the  State  of  California  in 
and  for  the  County  of  Los  Angeles  in  International 
Airports,  Inc.,  v.  Charles  C.  Finn,  et  al.,  Nos.  599,- 
895  and  600,291    (consolidated  cases). 

22.  The  District  Court  erred  in  ruling  that  as 
between  plaintiff  and  all  defendants  the  defendants 
Finn  had  the  right  to  possession  of  the  aircraft  in 
suit  on  July  3,  1952,  and  at  all  times  thereafter, 
and  in  awarding  damages  to  the  said  defendants 
Finn  on  their  Counterclaim  for  loss  of  use  of  said 
aircraft  during  said  period,  for  the  following  rea- 
sons: 

a.  During  the  described  period  plaintiff  had  the 
right  to  possession  of  the  aircraft  in  suit. 

b.  During  the  described  period  the  defendant 
Yineland  Elementary  School  District  had  a  right  to 
possession  of  the  said  aircraft  superior  to  that  of 
the  defendants  Finn. 

c.  During  the  period  in  question  the  defendant 
International  Airports,  Inc.,  had  a  right  to  posses- 
sion of  the  said  aircraft  superior  to  that  of  the 
defendants  Finn. 

23.  The  District  Court  erred  in  awarding  dam- 
ages for  loss  of  use  of  the  aircraft  in  suit  for  a 
period  subsequent  to  the  date  of  Judgment  herein. 
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24.  The  District  Court  eiTed  in  awarding  dam- 
ages for  loss  of  use  of  the  aircraft  in  suit  for  a 
period  subsequent  to  its  Order  Granting  Motion  of 
Defendant  International  Airports,  Inc.,  to  Apply 
Property  of  Judgment  Debtors  Toward  Satisfaction 
of  Judgment. 

25.  The  District  Court  erred  in  finding  the  fair 
market  value  of  the  aircraft  in  suit  on  July  3,  1952, 
and  on  September  18,  1952,  to  be  $50,000,  and  in 
making  an  alternative  award  of  said  sum  to  the 
counterclaimants,  for  the  following  reasons: 

a.  The  said  Finding  of  Fact  is  clearly  erroneous, 
is  unsupported  by  the  evidence,  and  is  against  the 
weight  of  the  evidence. 

b.  The  said  finding  of  fair  market  value  on 
Sei^tember  18,  1952,  was  based  upon  the  answer  of 
the  ad'S'isory  jury  to  Interrogatory  20,  which  finding 
of  the  advisory  jury: 

1.  Was  made  with  respect  to  a  different 
time  and  issue; 

2.  Appears  to  be  the  result  of  passion  or 
prejudice  induced  by  the  misconduct  of  the 
counter-claimants. 

3.  Is  clearly  erroneous,  unsupported  by  the 
evidence,  and  against  the  weight  of  the  evi- 
dence. 

26.  The  District  Court  erred  in  denying  the 
Motions  of  plaintiff  for  New  Trial  and  to  Amend 


George  C.  Finn,  et  ah,  etc,  1007 

Findings  of  Fact,  Conclusions  of  Law,  and  Judg- 
ment. 

Dated:  May  31,  1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F.  DEUTZ, 

Assistant  United  States  Attorney,  Chief  of  Civil 
Division ; 

/s/  LOUIS  LEE  ABBOTT, 
Assistant  L^nited   States  Attorney,   Attorneys  for 
Appellant. 

Affidavit  of  Ser\dce  by  Mail  attached. 
[Endorsed] :    Filed  June  2,  1955. 


[Title  of  Court  of  Appeals  and  Cause.] 

MOTION  FOR  CONSIDERATION  OF 
EXHIBITS  IN  ORIGINAL  FORM  AND 
FOR  OMISSION  OF  EXHIBITS  FROM 
PRINTED   TRANSCRIPT   OF   RECORD 

Comes  Now  the  appellant.  United  States  of 
America,  and  moves  that  the  original  exhibits 
transmitted  by  the  Clerk  of  the  L^nited  States  Dis- 
trict Court  in  this  cause  be  considered  by  this  Court 
in  their  original  form,  and  that  none  of  said  orig- 
inal exhibits  be  included  in  the  printed  transcript 
of  record  except  insofar  as  said  exhibits  have  been  in- 
corporated by  reference  into  the  pleadings  of  the 
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parties.  The  original  exhibits  transmitted  by  the 
Clerk  of  the  United  States  District  Court  are  as  fol- 
lows: 

Exhibits 

Plaintiff's  Exhibits:  1,  2,  4,  5,  6,  7,  9,  10,  12,  13, 
14,  15,  17,  18,  19. 

Defendant  Vineland's  Exhibits:  A,  B,  C,  D,  E,  F, 
G. 

Defendant  International's  Exhibits:  A,  B,  C,  D, 
E,  F,  G,  H,  I,  J,  K,  L,  M,  N,  O,  P,  Q,  R,  S,  T,  U-1 
through  U-5. 

Defendants'  Finn  Exhibits:  B,  E,  K-1  through 
K-22,  L,  S,  X,  A-X. 

Said  Motion  is  made  upon  the  following  grounds : 

1.  The  exhibits  in  this  cause  are  voluminous.  To 
print  each  of  said  exhibits  in  its  entirety  would  be 
impracticable  and  expensive. 

2.  Certain  documents  basic  to  the  claims  of  the 
litigants  have  been  incorporated  by  reference  into 
their  pleadings  and  will  therefore  be  included  in 
the  printed  transcript  of  record.  The  designations 
of  those  documents  in  the  pleadings  of  the  parties 
and  in  the  District  Court  record  are  as  follows: 

Document:  AgTcement  dated  June  25,  1946. 

Designation  in  Pleadings:  Complaint,  Exhibit 
A. 

District  Court  Exhibit  Designation:  Plaintiff's 
Exhibit  1. 
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Document:  AgTeemont  dated  August  31,  1951. 

Designation  in  Pleadings:  Answer  of  Defend- 
ant International  Airports,  Inc.,  to  Amended 
Complaint,  Exhibit  A. 

District  Court  Exhibit  Designation  Defendant 
International's  Exhibit  E. 

Document:  Aircraft  Chattel  Mortgage,  dated  Au- 
gust 31, 1951. 

Designation  in  Pleadings:  Answer  of  Defend- 
ant International  Airports'  Inc.,  to  Amended 
Complaint,  Exhibit  B. 

District  Court  Exhibit  Designation  Defendant 
International's  Exhibit  B. 

Document:  Notice  for  Bids,  dated  January  6,  1951. 

Designation  in  Pleadings:  Answer  to  Amended 
Complaint  for  Declaratory  Relief,  Breach  of 
Contract  and  Claim  and  Delivery  (Defend- 
ants Vineland  Elementary  School  District 
and  Peter  A.  Bancroft)  Exhibit  A. 

District  Court  Exhibit  Designation:  Defendant 
Vineland 's  Exhibit  A. 

Document:  Agreement  dated  February  28,  1951. 

Designation  in  Pleadings:  Answer  to  Amended 
Complaint  for  Declaratory  Relief,  Breach  of 
Contract  and  Claim  and  Delivery  (Defend- 
ants Vineland  Elementary  School  District 
and  Peter  A.  Bancroft)  Exhibit  B. 

District  Court  Exhibit  Designation:  Defendant 
Vineland 's  Exhibit  B. 


1010  United  States  of  America  vs. 

Dated:  May  31, 1955. 

LAUGHLIN  E.  WATERS, 

United  States  Attorney; 

MAX  F,.  DEUTZ, 

Assistant  United  States  Attorney,  Chief  of  Civil 
Division ; 

/s/  LOUIS  LEE  ABBOTT, 
Assistant  United   States   Attorney,   Attorneys   for 
Appellant. 

Points  and  Authorities 

Rule  76  (1)  (o).  Federal  Rules  of  Civil  Procedure. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  June  2,  1955. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14770 
United  States  of  America,  appellant 

V. 

George  C.  Finn,  Charles  C.  Finn,  International  Airports, 
Inc.,  a  Corporation,  Peter  A.  Bancroft  and  Vineland 
Elementary  School  District  of  Kern  County,  appellees 

and 

Vineland  Elementary  School  District  of  Kern  County, 
California,  appellant 

V. 

United  States  of  America,  George  C.  Finn,  Charles  C. 
Finn,  and  International  Airports,  Inc.,  appellees 


ON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN  DISTRICT  OF  CALIFORNIA,  CENTRAL  DIVISION 


BRIEF  FOR  THE  UNITED  STATES 


JURISDICTIONAL   STATEMENT 

The  United  States  transferred  a  war  surplus  airplane  to  de- 
fendant Vineland  School  District  upon  application  by  its 
superintendent,  defendant  Peter  A.  Bancroft,  pursuant  to  a 
postwar  educational  disposal  program.  Vineland  later  entered 
into  a  contract  to  sell  and  thereafter  transferred  possession  of 
the  plane  to  defendants  George  C.  Finn  and  Charles  C.  Finn, 
who  (a)  mortgaged  it  to  defendant  International  Airports,  (b) 

(1) 


authorized  International  to  make  certain  repairs,  and  (c)  exe- 
cuted a  lease  of  the  plane  to  International.  The  Government 
brought  this  action  against  Mneland,  Bancroft,  the  Finns,  and 
International,  contending  that  the  terms  of  the  transfer  to 
Vineland  imposed  restrictions  on  Vineland's  right  to  use  or  sell 
the  plane,  that  these  restrictions  were  violated  by  Vineland's 
transactions  with  the  Finns,  and  that  as  a  result  of  these  viola- 
tions the  Government  was  entitled  to  retake  possession  of 
the  plane  and  to  recover  damages.  In  addition  to  the  answers 
of  all  defendants,  the  Finns  filed  a  counterclaim  seeking  an 
aflBirmative  judgment  against  the  Government,  claiming  that 
the  Government  had  deprived  them  of  their  right  to  use  the 
plane  when  it  sequestered  the  plane  at  the  commencement  of 
the  action  by  invoking,  as  authorized  by  Rule  64  of  the  Federal 
Rules  of  Civil  Procedure,  the  California  claim  and  delivery 
procedure  (Cal.  Code  Civ.  Proc.  sees.  509-21.  infra,  pp.  97-99). 
Rejecting  the  Government's  contention,  as  well  as  Vine- 
land's  argument  that  there  had  been  no  vaUd  sale  to  the  Finns, 
the  District  Court  adjudged  that  the  Finns  had  title  to  the 
plane  subject  only  to  certain  claims  by  International  (R.  156- 
157,  160-161).^  The  court  below  also  ordered,  on  the  basis  of 
the  Finns'  counterclaim,  that  the  Government  return  the  plane 
to  the  Finns  in  the  same  condition  as  it  was  when  originally 
sequestered,  ordinary  wear  and  tear  excepted,  or  pay  the  Finns 
its  monetary  equivalent  (found  to  be  S50,000),  and  that  it  pay 
the  Finns  $15  per  day  for  each  day  from  the  date  of  the  seizure 
that  they  are  denied  possession  thereof  (R.  160-161).  An 
order  denying  a  timely  motion  for  new  trial,  or  to  amend  the 
findings  and  the  judgment  (R.  162-173).  was  filed  on  IMarch 
31,  1955  (R.  179).  The  United  States  filed  its  notice  of  appeal 
from  the  judgment  on  April  13.  1955  (R.  180-lSl).  and  Vine- 
land  filed  a  notice  of  appeal  on  ]\Iay  27.  1955  (R.  994-995). 


'References  to  the  printed  record  are  designated  (R.  — ).  Many  of  the 
exhibits  relevant  to  this  appeal  were  not  reprinted,  but  a  motion  was  filed 
recpiesting  the  court  to  consider  those  exhibits  in  their  original  form  (R. 
1007-1010).  References  to  tho.se  exhibits  are  desi.iniate<l  by  the  original 
exhibit  number.  A  complete  list  of  those  exhibits  with  a  brief  description 
of  each  is  set  forth  in  ApiJendix  A,  ivfra,  pp.  75-80. 


The  Government's  action  invoked  the  district  court's  juris- 
diction under  28  U.  S.  C.  1345 ;  the  counterclaim  set  forth  no 
statutory  ground  for  jurisdiction  of  the  court  below  (R.  101- 
106)  and  the  existence  of  such  jurisdiction  is  contested  infra, 
pp.  56-66.    This  Court's  jurisdiction  rests  on  28  U.  S.  C.  1291. 

STATEMENT   OF   THE  CASE 

1.  The  Government's  transfer  to  Vineland.  Early  in  1946, 
the  Office  of  Aircraft  Disposal  of  the  War  Assets  Administra- 
tion notified  a  large  number  of  educational  institutions,  includ- 
ing Vineland,  that  surplus  aircraft  were  available  to  them  un- 
der a  special  educational  disposal  program.  Vineland  was 
interested  in  acquiring  such  planes,  so  its  superintendent  en- 
gaged in  extensive  correspondence  with  various  Government 
officials  (R.  222-227).  One  circular  received  by  Vineland 
(Vineland's  Exhibit  E)  advised  that  certain  aeronautical  prop- 
erty would  be  distributed  "to  eligible  educational  institutions 
at  nominal  prices  for  ground  instruction,  research,  and  experi- 
mentation" and  instructed  interested  schools  to  apply  by  sub- 
mitting two  completed  copies  "of  the  enclosed  WAA  Form  65" 
which  would  "suffice  for  all  future  transactions  under  the  pro- 
visions of  this  plan."  On  June  25,  1946,  Vineland's  superin- 
tendent, Peter  Bancroft,  executed  War  Assets  Administration 
*^ y^orms  65*^nd  66  (entitled  "Purchase  Order")  in  order  to  obtain 


such   surjDlus   aeronautical   property    (R.    14-18;    Vineland's 
Exhibit  D). 

The  WAA  Form  65  Agreement  repeated  the  instruction  that 
it  "shall  be  effective  for  all  future  transfers  of  Aeronautical 
Property  under  the  provisions  of  Surplus  Property  Administra- 
tion Regulation  No.  4,  as  amended  from  time  to  time"  (see 
par.  8,  R.  16).  In  the  Agreement,  Vineland  certified  that  it  is 
an  "educational  institution"  within  the  meaning  given  by  the 
Surplus  Property  Act  (see  par.  1,  R.  14),  that  the  property  to 
be  acquired  is  for  the  sole  use  of  a  tax-supported  or  nonprofit 
institution  for  nonflight  instructional  purposes  (see  par.  2,  R. 
15),  and  "[t]hat  the  acquired  property  will  not  be  used  for  any 
actual  ffight  purposes"  (see  par.  6,  R.  15).  In  addition.  Vine- 
land  agreed  "[t]hat  all  property  when  unfit  for  the  above  pur- 
pose will  be  sold  only  as  scrap  and  then  only  after  it  shall  have 


been  rendered  completely  unfit  and  useless  except  for  its  basic 
material  content"  and  that  "[s]ales  consummated  within  three 
(3)  years  of  the  date  of  acquisition  must  have  the  prior 
approval  of  the  Disposal  Agency"  (see  par.  7,  R.  15-16). 

In  response  to  Vineland's  specification  on  WAA  Form  66 
of  the  type  of  aircraft  which  it  wished,  Vineland  was  allocated 
a  C-46A  Curtiss  Commando  Airplane.  This  type  of  aircraft, 
a  two  engine  land  plane  suitable  for  passenger  or  freight  trans- 
portation, had  a  market  price  of  $5,000  at  that  time  (R.  116, 
150)  and  was  being  sold  by  the  War  Assets  Administration 
for  that  amount  to  ordinary  purchasers  without  restrictions  on 
subsequent  use  or  resale  (R.  281,  300).  However,  the  plane 
was  delivered  to  Vineland  upon  payment  of  only  $200  (Plain- 
tiff's Exhibit 4,  7),^  the  price  set  for  transfers  of  this  type  of 
aircraft  to  educational  institutions  (Vineland's  Exhibit  E), 
pursuant  to  section  13  (a)  (1)  (C)  of  the  Surplus  Property 
Act  of  1944  (58  Stat.  765): 

In  fixing  the  sale  or  lease  value  of  property  to  be  dis- 
posed of  under  subparagraph  (A)  [i.  e.  educational 
disposal].  *  *  *  the  Board  shall  take  into  considera- 
tion any  benefit  which  has  accrued  or  may  accrue  to  the 
United  States  from  the  use  of  such  property  by  any 
State,  political  subdivision,  instrumentality,  or  institu- 
tion. 

Vineland's  payment  was  forwarded  to  the  War  Assets  Ad- 
ministration by  Peter  Bancroft,  as  Vineland's  agent,  and  on 
July  10,  1946,  receipt  was  acknowledged  on  a  WAA  Sales 
Receipt  form   (Document  1  of  International's  Exhibit  A). 

When  Vineland  picked  up  the  plane  on  July  25,  1946,  its 
representatives,  the  WAA  representative  and  the  local  storage 
contractor  executed  WAA  Form  SWPD-DP  1316  (entitled 
"Release  of  Custody  of  Aircraft")  (R.  125).  The  Form  1316 
(Plaintiff's  Exhibit  4)  was  intended  primarily  to  evidence  the 
release  of  all  claims  on  the  plane  which  might  be  made  by  the 


''The  total  amount  paid  was  .$300  (R.  126,  226),  but  $100  thereof  was 
allocable  to  a  smaller  plane  which  was  transferred  at  the  same  time  (Plain- 
tiff's Exhibit  7;  Sales  Receipt — Document  1  of  International's  Exhibit  A) 
and  which  is  not  involved  in  this  action. 
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storage  contractor.  However,  the  nature  of  the  transfer  is 
also  indicated  by  the  large  stamp  "EDUCATIONAL  DIS- 
POSAL" and  by  the  typewritten  legend  "[t]his  aircraft  was 
sold  for  educational  use  only."  Vineland's  representative 
acknowledged  "receipt"  of  the  aircraft  on  that  Form  1316. 
No  other  document  in  the  nature  of  a  bill  of  sale  or  a  certificate 
of  title  was  ever  issued  to  Vineland  (R.  125,  22S-230). 

2.  The  period  of  Vineland's  possession.  The  plane  was 
flown  to  the  Sunset  School  strip  in  Vineland's  district  where  it 
was  used  as  a  classroom  and  for  other  educational  purposes 
until  it  was  removed  by  the  Finns  on  October  23,  1951,  pursu- 
ant to  their  contract  with  Vineland  executed  on  February  28, 
1951.  During  the  period  that  they  held  the  plane,  Vineland's 
ofiicials  were  reminded  of  the  restrictions  imposed  on  such  sur- 
plus transfers  and  the  Government's  claim  of  an  interest  in 
planes  so  transferred  on  at  least  two  separate  occasions.  On 
or  about  March  18,  1948,  Vineland  received  another  C-46  for 
1200,  and  the  document  noting  the  transfer  (International's 
Exhibit  V-2)  specified  that  the  "[ajircraft  will  be  disposed  of 
under  provisions  of  SPA  REGULATION  #4  for  nonflight 
ground  instruction  purposes  only  and  is  not  for  resale."  The 
memorandum  added  that  in  that  transfer,  as  in  the  transfer 
here  involved,  "[n]o  certificate  of  title  will  be  issued." 

Later,  the  Federal  Security  Agency's  Property  Utilization 
Bulletin  No.  6  (Plaintiff's  Exhibit  15)  was  sent  to  interested 
educational  institutions,  including  Vineland.  That  bulletin, 
dated  January  10,  1951,  described  the  program  under  which 
the  armed  forces  intended  to  "exercise  recapture"  of  some 
aircraft  previously  transferred  to  schools  that  had  become  ex- 
cess to  the  needs  of  the  schools  holding  them.  The  Govern- 
ment there  asserted  its  right  to  retake  planes  which  were 
no  longer  needed  for  educational  purposes,  subject  only  to  the 
assurance  that  the  schools,  from  which  the  planes  were  recap- 
tured, would  be  reimbursed  for  "out  of  pocket  expenses  incurred 
by  the  institution  in  the  acquisition  of  the  aircraft"  (Plain- 
tiff's Exhibit  15). 

The  fact  that  Vineland  recognized  and  accepted  the  limita- 
tions on  its  rights  under  the  transfer  is  shown  by  its  negotia- 
tions with  the  Finns  (see  infra,  pp.  6-8)  and  by  a  letter  written 
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by  its  superintendent  to  the  state  agency  for  surplus  property 
on  April  30, 1951.  In  that  letter  (Plaintiff's  Exhibit  18),  Vine- 
land's  superintendent  assured  the  state  agency  that  Vineland 
had  no  planes  which  would  be  subject  to  recapture  since 
"[n]one  of  these  units  are  surplus  to  us  due  to  the  fact  that 
we  are  still  using  them  regularly."  He  added  that  Vineland 
had  an  AT-6  plane  which  they  wished  to  exchange,  if  War 
Assets  regulations  would  permit  such  a  transaction,  and  he 
asked  whether  there  was  "any  legal  way"  that  a  plane  received 
under  the  surplus  property  program  could  be  traded  for  a 
smaller  plane  (Plaintiff's  Exhibit  18). 

3.  Vineland's  dealings  with  the  Finns.  Late  in  1950,  the 
Finns  approached  Vineland  with  various  propositions  for  the 
purchase  of  the  plane  (R.  238-40),  and  in  a  letter  dated  De- 
cember 5,  1950  (Vineland's  Exhibit  C),  the  Finns  made  a  for- 
mal offer  to  buy  the  plane.  Although  this  offer,  like  its  prede- 
cessors, was  rejected  (R.  248,  514),  it  engendered  considerable 
discussion  among  the  members  of  Vineland's  board  of  trustees 
(R.  250)  and  lead  to  the  posting  of  notices  calling  for  bids,  as 
required  by  the  California  statutes  regarding  the  sale  of  public 
property.  The  notices  (R.  57-58)  cautioned  that  "[bjidders 
are  expressly  notified  that  the  aforesaid  aircraft  was  acquired 
by  the  district  from  the  Government  of  the  United  States  and 
the  War  Assets  Administration,  subject  to  certain  restrictions 
on  the  use  thereof  under  the  deed  of  conveyance,  and  the  suc- 
cessful bidder  will  be  required  to  secure  the  necessary  release 
to  said  restrictions  from  the  proper  governmental  agency  of  the 
United  States  of  America"  (R.  57-58). 

The  Finns'  bid  (Finns'  Exhibit  L) ,  which  was  the  only  one 
submitted  (R.  150),  provided  for  payment  of  $5,000  cash, 
transfer  to  Vineland  of  another  C-46  as  a  replacement  for  the 
plane  being  sold,  and  the  performance  of  certain  work  specified 
in  the  notice  for  bids.  The  Government's  interest  in  the  plane 
and  its  right  to  prevent  a  sale  was  explicitly  recognized  in  the 
bid: 

It  is  the  understanding  of  the  undersigned  bidders 
that  the  performance  of  the  above  conditions  is  contin- 
gent upon  their  securing  the  necessary  releases  to  any 
restrictions  placed  on  the  said  C-46  Aircraft  #23645 


by  the  United  States  Government,  or  proper  agency 
thereof. 

The  effect  of  possible  failure  to  obtain  permission  from  the 
Government  was  also  treated  in  their  bid : 

It  is  the  further  understanding  of  the  undersigned 
bidders  that  they  may  elect,  at  their  option,  to  perform 
the  above  conditions  in  full  even  though  proper  releases 
cannot  be  obtained,  provided,  however,  that  adequate 
assurance  is  given  to  the  Vineland  School  District  that 
said  C-46  Aircraft  #23645  will  not  be  used  for  flying 
purposes.  In  the  event  such  option  is  exercised  by  the 
undersigned  the  Vineland  School  District  shall  be  ob- 
ligated to  complete  said  sale  under  the  terms  and  con- 
ditions specified. 

Vineland's  board  of  trustees  in  due  time  accepted  the  Finns' 
bid  (R.  255)  and  on  February  28,  1951,  Vineland  and  the  Finns 
entered  into  an  "Agreement"  (R.  59-66).  While  in  Paragraph 
I  of  the  agreement  Vineland  undertook  concurrently  with  the 
execution  of  the  agreement  to  transfer  "all  its  right,  title,  and 
interest"  in  the  plane  and  to  execute  "a  Bill  of  Sale  and/or 
transfer  of  title  to  the  said  aircraft  *  *  *"  (R.  6),^  the  Finns 
in  Paragraph  II  agreed  that  "irregardless  of  the  transfer  of 
possession  and  title  of  the  said  C-46  Aircraft  #23645,  the  sole 
use  of  said  aircraft  shall  be  and  the  same  is  reserved  to  the  Dis- 
trict for  educational  purposes  only,  until  such  time  as  all  of 
the  terms  and  conditions  set  forth  in  this  agreement  are  fully 
performed  by  *  *  *  [the  Finns],"  subject  further  to  a  right 
in  the  Finns  to  make  repairs  on  the  plane  on  the  school  premises 
(R.  60-61).* 


^On  the  same  clay  (February  28,  19.51),  Vineland's  superintendent  signed 
a  CAA  Form  Bill  of  Sale  on  Vineland's  behalf  (Document  2  of  Interna- 
tional's Exhibit  A).  The  Bill  of  Sale,  however,  was  not  acknowledged  be- 
fore a  notary  pul)lic  until  April  14,  19.51.  It  should  also  be  noted  that  the 
Bill  of  Sale  states  that  the  conveyance  was  made  "as  per  agreement  dated 
February  28,  1951." 

*  The  consideration  due  from  the  Finns,  which  was  set  forth  in  Para- 
graph III  (R.  61-62),  was  substantially  the  same  as  that  required  by  the 
notice  for  bids  and  offered  by  the  Finns  in  their  bid  of  January  19.  Be- 
cause the  consideration  included  property,  services,  and  cash  it  is  not  cer- 
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The  Agreement  went  on  in  Paragraph  IV  to  recognize  the 
Government's  interest  in  the  plane  (R.  62) : 

It  Is  Expressly  Agreed  and  Understood,  that  this 
agreement  is  contingent  upon  *  *  *  [the  Finns']  abil- 
ity to  secure  the  necessary  clearances  from  the  Govern- 
ment of  the  United  States  of  America  on  restrictions  now 
existing  on  the  use  and  possession  of  the  afore-described 
C-46  Aircraft  #  23645,  by  virtue  of  the  Deed  of  Con- 
veyance of  said  aircraft  from  the  said  Government  of 
the  United  States  to  *  *  *  [Vineland],  and  by  virtue 
of  related  federal  laws  on  the  use  thereof. 

The  Finns  were  allowed  six  months  "to  secure  the  aforesaid 
clearance  from  the  Government  of  the  United  States  of 
America"  (R.  62-63),  with  an  additional  six  months  if  at  that 
time  they  had  been  unable,  but  were  willing  to  continue  trying, 
to  obtain  the  requisite  clearance  (R.  63).  Inability  to  obtain 
such  permission  from  the  Government  would  excuse  most  of 
the  Finns'  undertakings  (R.  63)  provided  that  they  promptly 
reconveyed  the  original  C-46  back  to  Vineland  (R.  64) .  How- 
ever, "[i]n  the  event  the  *  *  *  [the  Finns]  are  unable  to 
secure  the  aforesaid  Governmental  releases  within  one  (1)  year 
from  the  date  of  this  agreement  *  *  *^  then  and  in  that  event 
*  *  *  [the  Finns]  shall,  nevertheless,  be  entitled  to  delivery 
of  the  aforesaid  C-46  Aircraft  #23645  for  salvage  purposes 
only  [°]  provided  satisfactory  assurance  is  given  to  *  *  *  [Vine- 
land]  that  existing  Governmental  restrictions  will  not  be  vio- 
lated by  *  *  *  [the  Finns]  or  by  any  other  person,  firm  or  cor- 
poration, with  or  without  the  consent  of  *  *  *  [the  Finns]" 
(R.  64). 

4.  The  Finns'  dealings  with  the  Government.  Thereafter 
George  Finn,  acting  on  behalf  of  himself  and  his  brother,  pro- 
ceeded to  seek  governmental  approval.     During  various  con- 


tain what  liquidated  value  could  be  attached  to  it.  The  Finns  alleged  in 
their  counterclaim  that  $21,000  was  paid  for  the  plane  (R.  104),  and  the 
evidence  indicates  that  this  was  a  reasonable  valuation  of  the  plane  at 
that  time  (R.  1.50,  116,  286). 

'  For  a  discussion  of  the  difference  between  the  use  for  salvajre  purposes 
(mentioned  here)  and  u.se  as  scrap  lor  basic  material  content  (as  required 
by  WAA  Form  6.i)  see  infra,  pp.  ~A-~u}. 
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ferences  in  Washington,  he  was  advised  by  representatives  of 
the  Federal  Security  Agency,  the  agency  then  authorized  to  re- 
lease the  terms  and  conditions  imposed  on  transfers  to  educa^ 
tional  institutions  (R.  151).  that  the  restrictions  on  use  and 
sale  of  planes  transferred  to  schools  were  not  being  released 
at  that  time  (R.  686.  824).  These  representatives  pointed  out 
that  they  personally  were  not  authorized  to  consent  to  any 
release  of  the  conditions  (R.  687,  693-695)  and  that  it  was 
extremely  unlikely  that  those  who  were  empowered  to  do  so 
would  consent,  since  the  head  of  the  agency  had  established 
this  policy  upon  the  request  of  the  Department  of  Defense  and 
the  Department  of  State  in  order  to  minimize  the  possibility  of 
these  planes  falling  into  the  hands  of  unfriendly  foreign  gov- 
ernments (R.  686,  693-694,  716-718,  803,  824,  Plaintiff's  Ex- 
hibit 15).  They  suggested  to  George  Finn  that  if  he  wished 
to  pursue  the  matter  further,  he  should  contact  the  Adminis- 
trator of  the  Federal  Security  Agency  or  one  of  the  two  other 
persons  authorized  to  release  the  restrictions  (R.  694,  825). 
The  evidence  showed  that  he  did  not  obtain  a  release  or  waiver 
from  any  of  those  three  persons  (R.  693-697,  828),  and  the 
advisory  jury  as  well  as  the  court  below  so  found  (R.  116,  151). 
5.  Further  dealings  between  Vineland  and  the  Finns.  Al- 
though the  Finns  never  received  a  waiver  of  the  restrictions 
from  the  Federal  Security  Agency,  they  were  able  to  obtain  a 
certificate  of  registration  of  title  and  a  ferrying  permit  from  the 
Aircraft  Records  Branch  of  the  Civil  Aeronautics  Administra- 
tion (R.  151 ) .  On  the  basis  of  these  CAA  documents,  the  Finns 
represented  to  Vineland,  on  October  23,  1951,  that  they  had 
obtained  permission  for  the  sale  from  the  Government  and  a 
waiver  of  all  restrictions  on  the  power  to  use  and  sell  the  plane 
(R.  265-266).  Accordingly,  Vineland  surrendered  the  plane 
to  the  Finns  so  that  certain  repairs  could  be  made  off  Vineland's 
premises  (R.  113,  266.  527-528),  and  the  Finns  promptly  flew 
it  to  the  airport  of  defendant  International.  There  is  no  evi- 
dence that  Vineland's  officials  made  any  independent  inquiry 
to  determine  whether  in  fact,  the  requisite  government  waiver 
of  the  restrictions  had  been  obtained,  even  though  the  plane 
was  still  serviceable  for  educational  purposes  at  that  time  (R. 

365351—55 2 
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270-271),  and  even  though  they  knew  that  the  Finns  mtended 
to  use  the  plane  for  commercial  flight  purposes  (R.  151).® 

6.  The  Finns'  transactions  with  International.  Shortly  be- 
fore the  plane  was  taken  to  International's  airport,  the  Finns 
and  International  entered  into  a  comprehensive  contract  (In- 
ternational's Exhibit  E)  under  which  International  would 
make  the  repairs  necessary  for  the  plane  to  meet  CAA  require- 
ments for  commercial  passenger  service;  International  would 
loan  the  Finns  $15,000,  secured  by  their  promissory  note  for 
that  amount  and  a  chattel  mortgage  on  the  plane ;  and  Interna- 
tional would  lease  the  plane  from  the  Finns  for  18  months  after 
the  repairs  were  completed  at  15,000  per  month  (Internation- 
al's Exhibit  C).  In  the  mortgage  instrument  (R.  35-39),  the 
Finns  warranted  that  they  were  the  absolute  owners  of  the  legal 
and  beneficial  title  to  the  aircraft  and  that  it  was  subject  to  no 
liens  or  adverse  claims  (R.  37).  The  advisory  jury,  however, 
found  that  International  had  knowledge  or  notice  of  the  Gov- 
ernment's claim  that  Vineland's  right  to  use  or  sell  the  plane 
was  restricted  as  well  as  of  Vineland's  own  claim  to  the  plane 
(R.  114-115). 

The  plane  was  delivered  to  International  on  or  about  October 
26,  1951,  where  it  remained  until  May  25,  1952  (R.  152)  ;  dur- 
ing that  time  International  made  repairs,  the  reasonable  value 
of  which  was  $10,200  (R.  152).  On  May  25,  1952,  the  Finns 
retook  possession  of  the  plane  without  International's  consent 
and  flew  it  to  Burbank,  California  (R.  476-479).  As  a  result, 
on  May  28,  1952,  International  brought  suit  against  the  Finns 
in  the  Los  Angeles  Superior  Court  to  recover  the  plane  under 
California  claim  and  delivery  procedure  (R.  153;  Internation- 
al's Exhibits  N  and  0) .  On  June  9, 1952,  International  brought 
a  second  suit  against  the  Finns  in  the  same  court  seeking  a  fore- 
closure of  the  chattel  mortgage  (R.  153;  International's  Ex- 
hibit Q).  International  obtained  possession  of  the  plane  from 
the  Sheriff  of  Los  Angeles  County  on  June  13,  1952,  when  the 
Finns  failed  to  post  a  redelivery  bond  in  accordance  with  the 
state  procedure  (R.  153-154).  Subsequently,  however,  the 
Finns,  for  a  second  time,  took  possession  of  the  plane  without 

*  As  of  the  date  of  the  trial,  the  Finns  had  not  paid  any  portion  of  the 
$5,000  due  under  their  contract  with  Vineland  and  had  supplied  only  a  part 
of  the  labor  and  materials  specified  in  the  agreement  (H.  AT,\). 
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Internationars  permission  and  prevented  International  from 
recovering  it  (R.  154).  International's  suits  eventuated  in  a 
judgment  dated  February  7,  1953,  in  which  it  was  ruled  that 
International  was  entitled  to  possession  of  the  plane  as  against 
the  Finns,  that  the  mortgage  should  be  foreclosed,  that  the 
Finns  were  personally  liable  on  their  $15,000  note,  and  that 
International  had  a  valid  claim  against  the  Finns  for  $10,014.43 
with  interest  as  an  aircraft  lien  or  as  an  in  personam  claim 
(International's  Exhibit  D). 

7.  Pertinent  proceedings  below.  This  action  was  com- 
menced on  July  3,  1952.  The  Government's  complaint,  as 
amended  (R.  3-13,  18-27),  named  as  defendants,  Vineland, 
its  superintendent  Peter  A.  Bancroft,  the  Finns  and  Interna- 
tional ^  and  sought,  inter  alia,  a  declaratory  judgment  that  the 
Government  had  title  to  the  plane  and  an  immediate  right 
to  possession,  damages  from  Vineland  for  the  breach  of  con- 
tract, and  damages  from  the  Finns  and  Peter  Bancroft  for 
inducing  that  breach  (R.  12-13,  27-38).  Shortly  after  com- 
mencing its  original  action,  and  ancillary  thereto,  the  Govern- 
ment amended  its  original  complaint  to  add  a  count  invoking 
the  claim  and  delivery  procedure  of  California  (Calif.  Code 
Civil  Proc,  sec.  509-521,  infra,  pp.  97-99),  just  as  International 
had  previously  done  in  the  state  court  (see  supra,  p.  10) .  Upon 
receipt  of  the  affidavit  of  the  Assistant  United  States  Attorney 
representing  the  Government,  the  Marshal,  as  an  officer  of  the 
court,  took  possession  of  the  plane  on  September  18,  1952. 
The  Marshal  delivered  it  to  the  Government  on  October  13, 
1952,  when  the  Finns  failed  to  execute  the  redelivery  bond 
required  by  the  California  statute  as  a  prerequisite  to  obtain- 
ing repossession  of  the  plane  (R.  154).  In  spite  of  a  court 
order  that  the  Government's  possession  of  the  plane  should  not 
be  interfered  with  by  any  of  the  defendants  pending  final  judg- 
ment in  the  proceeding  (R.  40-42),  the  Finns  seized  the  plane 


'  Also  named  as  defendant  was  Seaboard  Surety  Co.,  as  to  whom,  the 
complaint  allejred.  on  information  and  belief,  that  the  Finns  had  issued  a 
bill  of  sale  for  the  plane  (R.  8).  Seaboard  filed  a  disclaimer  of  interest 
and  by  stipulation,  was  dismissed  from  the  proceeding:  without  costs  (R. 
149). 
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on  January  18,  1953,  and  held  it  until  recovered  by  the  Gov- 
ernment on  February  1,  1953  (R.  154—155). 

Meanwhile,  the  various  defendants  filed  their  answers  rais- 
ing somewhat  different  defenses  to  the  Government's  claim  of 
title  and  right  to  possession.  Vineland's  answer  (R.  4&-57) 
asserted  that  while  it  had  contracted  to  sell  the  plane  to  the 
Finns,  the  agreement  was  conditioned  on  the  Finns'  obtaining 
the  necessary  waivers  from  the  Government  and  that  the  Finns 
had  obtained  possession  of  the  plane  from  Vineland  by  falsely 
representing  that  they  had  obtained  the  required  waivers ;  con- 
sequently, Vineland  claimed  that  title  to  the  plane  continued 
to  reside  in  it  and  it  had  not  breached  its  contract  with  the 
Government. 

The  Finns'  answer  (R.  67-72.  see  also  R.  101-102)  claimed 
that  Vineland  had  received  good  title  from  the  Government  and 
had  conveyed  same  to  the  Finns,  and  that  the  Government  had 
consented  to  the  sale  to  the  Finns  by  the  issuance  of  CAA  regis- 
tration. In  addition,  the  Finns  filed  a  counterclaim  against 
the  Government  (R.  101-106),*  seeking  a  return  of  the  plane 
and  damages  for  the  period  during  which  they  were  deprived  of 
its  use. 

Finally,  International's  answer,  as  amended  (R.  29-34, 
107-111),  asserted  that  the  chattel  mortgage  and  the  statutory 
aircraft  hen  gave  it  a  right  to  the  plane  superior  to  that  of 
the  other  claimants  including  the  Government;  in  addition 
to  agreeing  with  the  Finns  that  the  Finns  had  title  to  the 
plane  by  virtue  of  the  Government's  transfer  to  Vineland  and 
the  latter's  transfer  to  the  Finns,  International  alleged  that  it 
was  entitled  to  the  protection  of  a  good  faith  purchaser  who 
acted  without  notice  of  other  claims,  and  that  the  Government 
was  estopped  because  International  had  relied  ujxtn  representa- 
tions by  the  Civil  Aeronautics  Authority  that  the  Finns  had 
title. 


'This  pleadins  was  originally  filed  as  a  ''Cross-Complaint"  (R.  73-84). 
The  District  .Tudire  dismissed  the  cross-complaint  on  Auiriist  30,  1954,  as  an 
improper  pleading,  hut  gave  the  Finns  leave  to  file  a  counterclaim  (R.  100) 
which  they  did. 
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Although  no  party  made  a  timely  request  for  a  jury  trial,® 
the  District  Court  empanneled  an  advisory  jury.  At  the  close 
of  the  trial  at  which  extensive  oral  testimony  was  taken  and  a 
large  number  of  exhibits  were  admitted/"  written  interroga- 
tories were  submitted  by  the  court  to  the  jury.  Each  of  the 
responses  of  the  jury  (R.  111-117)  was  accepted  by  the  District 
Court  and  incorporated  into  its  Findings  of  Facts  (R.  156). 
The  District  Court  also  entered  a  Memorandum  of  Decision 
(R.  125-144)  and  Conclusions  of  Law  (R.  156-158). 

The  District  Court  ruled  that  the  Government  had  trans- 
ferred full  ownership,  both  legal  and  equitable,  in  the  plane  to 
Vineland  without  any  restrictions  or  reservations  of  interest, 
and  that  even  if  WAA  Form  65  (R.  14-16,  supra,  p.  3)  did 
undertake  to  impose  restrictions,  those  restrictions  were  con- 
trary to  the  governing  regulation  (WAA  Regulation  No.  4, 
injra,  pp.  89-96)  and  the  Surplus  Property  Act  of  1944  {infra, 
pp.  81-84)  and  so  invalid.  The  court  went  on  to  hold  that 
Vineland  had  in  turn  conveyed  its  entire  interest  in  the  plane 
to  the  Finns,  and  so  it  concluded  that  the  Finns  were  now  en- 
titled to  possession  of  the  plane  subject  to  International's 
claims  against  the  Finns.  The  court  also  held  that  it  had  juris- 
diction to  award  an  affirmative  judgment  against  the  United 
States  on  the  Finn's  counterclaim  and  ordered  the  Government 
to  return  the  plane  in  the  same  condition  as  it  was  seized, 
ordinary  wear  and  tear  excepted,  or  its  monetary  equivalent 
($50,000)  to  the  Finns  "  with  damages  ($15  per  day)  for  the 


'  When  their  untimely  request  for  a  jury  trial  was  denied,  the  Finns 
protested  that  they  were  beins  denied  their  constitutional  rigrhts,  and 
although  they  were  appearing  in  propria  persona,  they  refused  for  a  while 
at  least  to  participate  in  the  trial  (R.  197  ff.). 

'"  For  the  Court's  convenience,  we  have  set  out  in  Appendix  A,  infra,  pp. 
75-80,  a  list  of  the  exhibits  accompanied  by  a  brief  description  of  each. 

"  By  supplemental  order,  the  Court  directed  that  if  the  Government  should 
elect  to  return  the  plane,  possession  thereof  should  be  delivered  to  Inter- 
national and  be  held  subject  to  International's  claims  against  the  Finns  as 
determined  by  the  Los  Angeles  Superior  Court  (see  supra,  p.  11)  (R.  17.5- 
177). 
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period  during  which  the  Finns  were  deprived  of  its  use  (R.  160- 
161).^' 

STATUTES  AND  REGULATION  INVOLVED 

The  relevant  provisions  of  the  Surplus  Property  Act  of  1944 
(58  Stat.  765).  as  they  read  on  June  25,  1946  (the  date  on 
which  Vineland  executed  WAA  Form  65)  and  subsequent  re- 
lated acts  and  amendments  are  set  forth  in  Appendix  B.  irifra, 
pp.  81-89. 

The  pertinent  provisions  of  California  statutes  establishing 
California  claim  and  delivery  procedure  (Calif.  Code  Civil 
Proc,  Sees.  509-521.  667)  are  set  forth  in  pertinent  part  in 
Appendix  B.  infra,  pp.  97-100. 

War  Assets  Administration  Regulation  Xo.  4  is  set  forth  in 
pertinent  part,  in  Appendix  B.  infra,  pp.  89-96. 

SPECIFICATION   OF   ERRORS 

The  points  on  which  the  Government  intends  to  rely  on  ap- 
peal are  set  forth  in  their  entirety  at  pp.  1001-1007  of  the 
printed  transcript  of  record.  Although  the  Government  does 
not  intend  to  waive  any  of  these  points  on  appeal,  primary 
stress  will  be  given  to  the  following  specification  of  errors: 

1.  The  District  Court  erred  in  ruling  that  the  provisions 
concerning  certain  use  of  aeronautical  property  contained  in 
Section  8304.11  (b).  32  C.  F.  R.  1946  Supp..  are  contrary  to  the 
provisions  and  objectives  of  the  Surplus  Property  Act  of  1944 
(58  Stat.  766,  50  U.  S.  C.  App.  Sec.  1611)  and  are  invalid. 

2.  The  District  Court  erred  in  ruling  that  the  provisions  con- 
cerning the  use  and  sale  of  aeronautical  property  contained  in 
the  Form  65  Agreement  (Plaintiff's  Exhibit  1)  are  contrary 
to  the  provisions  and  objectives  of  the  Surplus  Property  Act 


"  The  damages  for  loss  of  use  were  phrased  as  $12,300  plus  the  sum  of  $15 
per  day  for  each  and  every  day  such  delivery  of  possession  or  alternative 
payment  herein  provided  is  delayed  after  December  31.  1954  ( R.  161). 
However,  $12..300  is  merely  the  sum  of  $15  per  day  from  the  date  the 
Marshal  seized  the  plane  (September  IS.  1952)  to  December  31.  1954.  exclu- 
sive of  the  period  (January  IS.  1953-February  1,  1953)  that  the  Finns 
had  recaptured  the  plane. 
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of  1944  (50  Stat.  766,  50  U.  S.  C.  App.  Sec.  1611)  and  are 
invalid. 

3.  The  District  Court  erred  in  ruling  that  the  provisions  con- 
cerning the  use  and  sale  of  aeronautical  property  contained  in 
the  Form  65  Agreement  (Plaintiff's  Exhibit  1)  are  contradic- 
tory to  those  contained  in  Sec.  8304.11  (b),  32  C.  F.  R.  1946 
Supp.,  and  are  invalid. 

4.  The  District  Court  erred  in  failing  to  rule  that  the  defend- 
ants, and  each  of  them,  are  estopped  to  challenge  the  validity 
of  Sec.  8304.11  (b),  32  C.  F.  R.  1946  Supp.,  and  of  the  Form  65 
Agreement  (Plaintiff's  Exhibit  1). 

***** 

6.  The  District  Court  erred  in  failing  to  rule  that  plaintiff 
had  title  to  and  the  right  to  possession  of  the  aircraft  in  suit  at 
all  times  from  February  28,  1951,  to  the  date  of  Judgment,  and 
in  failing  to  rule  that  no  defendant  had  the  power  to  make  any 
transfer  or  hypothecation  of  said  aircraft. 

***** 

8.  The  District  Court  erred  in  ruling  that  the  War  Assets 
Administration  transferred  to  the  defendant  Vineland  Elemen- 
tary School  District  full  ownership,  both  legal  and  equitable, 
in  and  to  the  aircraft  in  suit. 

9.  The  District  Court  erred  in  ruling  that  the  defendant 
Vineland  Elementary  School  District  sold  and  transferred  and 
delivered  to  defendants  George  C.  Finn  and  Charles  C.  Finn  all 
of  its  right,  title,  and  interest  in  and  to  the  aircraft  in  suit. 

«  *  «  *  * 

14.  The  District  Court  erred  in  failing  to  award  damages  in 
favor  of  plaintiff  and  against  defendant  Vineland  Elementary 
School  District  for  breach  of  the  Form  65  Agreement  (Plain- 
tiff's Exihibit  1). 

*  »  *  *  » 

17.  The  District  Court  erred  in  ruling  that  it  had  jurisdic- 
tion to  grant  affirmative  relief  on  the  Counterclaim  of  the  de- 
fendants George  C.  Finn  and  Charles  C.  Finn. 
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22.  The  District  Court  erred  in  ruling  that  as  between  plain- 
tiff and  all  defendants  the  defendants  Finn  had  the  right  to 
possession  of  the  aircraft  in  suit  on  July  3, 1952,  and  at  all  times 
thereafter,  and  in  awarding  damages  to  the  said  defendants 
Finn  on  their  Counterclaim  for  loss  of  use  of  said  aircraft  dur- 
ing said  period,  for  the  following  reasons: 

(a)  During  the  described  period  plaintiff  had  the  right  to 
possession  of  the  aircraft  in  suit. 

(b)  During  the  described  period  the  defendant  Vineland 
Elementary  School  District  had  a  right  to  possession  of  the  said 
aircraft  superior  to  that  of  the  defendants  Finn. 

(c)  During  the  period  in  question  the  defendant  Interna- 
tional Airport,  Inc.,  had  a  right  to  possession  of  the  said  air- 
craft superior  to  that  of  the  defendants  Finn. 

23.  The  District  Court  erred  in  awarding  damages  for  loss 
of  use  of  the  aircraft  in  suit  for  a  period  subsequent  to  the  date 
of  judgment  herein. 

INTRODUCTION  AND  SUMMARY   OF   ARGUMENT 

The  two  principal  divisions  of  this  brief  relate  respectively, 
first,  to  the  Government's  right  to  recover  from  the  various 
appellees  on  its  original  claim  and,  second,  to  the  Government's 
freedom  from  liability  under  the  Finn  counterclaim,  even  as- 
suming that  the  Government's  original  claim  should  be  denied. 
In  dealing  with  the  former  issue,  we  show  that  the  conditions  of 
the  transfer  to  Vineland  which  were  violated  by  tfi  Vineland's 
transfer  of  the  plane  to  the  Finns  are  set  forth  in  the  WAA 
Form  65  Agreement  executed  by  the  school  in  applying  for 
surplus  aircraft.  The  court  below  ruled  that  the  terms  and  con- 
ditions of  that  Agreement  must  be  ignored  or  construed  to  be 
nugatory  as  contrary  to  the  governing  provisions  of  the  Surplus 
Property  Act  of  1944  and  War  Assets  Administration  Regula- 
tion 4  (R.  127-136,  157).  In  Part  I  (A),  infra,  pp.  22-31,  we 
show  that  the  relevant  provisions  of  the  War  Assets  Adminis- 
tration Regulation  4  and  WAA  Form  65  are  not  only  consistent 
with  the  statute  but  are  in  large  part  required  by  its  terms.  To 
achieve  the  purposes  of  the  educational  disposal  program,  some 
restrictions  on  transfers  were  necessary,  and  the  Act  gave  the 
Board  established  by  the  Act  wide  powers  to  establish  effec- 
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tive  regulations  and  gave  the  disposal  agency  broad  discretion 
in  formulating  specific  terms  and  conditions.  Moreover,  an 
examination  of  subsequent  related  enactments  and  their  legis- 
lative history  makes  it  clear  that  Congress  has  always  intended 
the  imposition  of  restrictions  of  the  type  here  involved  and 
that  they  should  be  enforced  in  the  manner  undertaken  by 
the  Government  in  this  case.  Similarly,  in  Part  I  (B),  infra, 
pp.  31-36,  we  demonstrate  that  the  provisions  of  WAA  Form 
65  are  consistent  with  Regulation  4.  While  the  Regulation 
prescribes  certain  conditions  for  the  transfer  of  planes  to  edu- 
cational institutions,  these  conditions  plainly  were  intended 
as  a  minimum  which  must  be  required  and  leave  each  of  the 
several  disposal  agencies  free  to  impose  such  additional  con- 
ditions as  it  may  deem  necessary  or  desirable.  Consequently, 
the  requirements  contained  in  WAA  Form  65  which  are  in 
addition  to  those  minimum  conditions  cannot  be  said  to  con- 
travene Regulation  4. 

Part  I  (C),  mfra,  pp.  36-47,  deals  with  the  interest  in  the 
plane  retained  by  the  Government  and  its  right  to  repossess  the 
plane  upon  the  breach  of  the  terms  of  WAA  Form  65  involved 
in  Vineland's  transaction  with  the  Finns.  We  demonstrate  first 
that  the  purpose  and  effect  of  WAA  Form  65  was  to  preserve  for 
the  Government  a  right  to  retake  the  plane  upon  a  breach  or 
violation  of  its  terms.  We  suggest  that,  in  view  of  the  power  of 
Congress  to  dispose  of  Government  property  in  any  manner  it 
deems  appropriate,  it  is  not  necessary  to  categorize  the  exact 
nature  of  the  Government's  interest,  which,  like  many  commer- 
cial transactions,  may  fall  in  one  or  more  categories  (i.  e.,  here, 
a  bailment,  a  trust,  or  a  determinable  fee) .  Whichever  of  these 
categories  describes  the  Government's  interest  most  precisely, 
the  Government  is  entitled  to  recover  the  plane  upon  a  breach 
of  the  terms  of  the  transfer.  The  Finns  and  International  took 
the  plane  with  knowledge  of  the  terms  under  which  the  plane 
was  delivered  to  Vineland,  and  therefore  their  acquisition  of  the 
plane  did  not  free  it  from  the  restrictions  or  cut  off  the  Govern- 
ment's right  to  recover  the  plane  for  breach  of  the  conditions. 

In  any  case,  as  we  show  in  Point  I  (D),  infra,  pp.  47-50, 
defendants  are  estopped  to  deny  that  the  Government  retained 
a  property  interest  in  the  plane  so  as  to  secure  performance  of 
the  crucial  conditions  or  to  deny  that  those  provisions  are  valid 
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and  consistent  with  the  governing  Act  or  regulation.  With  full 
knowledge  of  the  disposal  agency's  understanding  that  those 
terms  were  a  fundamental  part  of  the  contract  and  that  they 
operated  to  retain  a  property  interest  in  the  Government,  Vine- 
land  accepted  delivery  of  the  plane  from  the  Government  and 
acquiesced  in  this  understanding  for  more  than  four  years. 
The  Finns  and  International  similarly  were  aware  of  the  Gov- 
ernment's understanding.  In  these  circumstances,  defendants 
cannot,  at  the  same  time  that  they  are  asserting  title  to  the 
plane  by  reason  of  the  transfer  from  the  Government,  challenge 
the  validity  of  the  transfer.  Moreover,  if  the  transfer  under 
the  terms  of  WAA  Form  65  were  beyond  the  authority  of  the 
disposal  agency,  it  was  totally  void  and  no  interest  in  the  plane 
has  ever  passed  from  the  Government  to  Vineland,  or  a  fortiori, 
from  the  school  to  the  Finns  or  from  the  Finns  to  International, 
Finally,  in  Part  I  (E).  infra,  pp.  50-55,  we  indicate  precisely 
wherein  the  terms  of  WAA  Form  65  were  contravened  by  Vine- 
land's  transfer  to  the  Finns,  and  we  point  out  that  even  if  the 
Government  were  not  entitled  to  recover  the  plane,  it  should 
at  least  have  been  awarded  damages  against  Vineland  for 
breach  of  contract.  If  the  district  court's  ruling  that  Vineland 
transferred  all  its  right,  title,  and  interest  in  the  plane  to  the 
Finns  is  upheld,  Vineland  violated  the  prohibitions  in  WAA 
Form  65  against  sale  of  the  plane  while  still  suitable  for  edu- 
cational use  and  without  first  reducing  it  to  its  basic  material 
content.  At  the  trial,  and  m  its  appeal  to  this  Court,  Vineland 
has  urged  that  title  was  never  transferred  to  the  Finns.  If 
Vineland  is  correct,  Vineland's  actions  vis  a  vis  the  Finns  were 
still  inconsistent  with  the  terms  of  the  Government's  transfer 
to  it  since  Vineland  allowed  the  Finns  to  use  the  plane  for 
flight  purposes  and  ended  its  use  for  educational  purposes, 
contrary  to  the  express  provisions  and  purpose  of  WAA  Form 
65.  The  Finns'  custody  of  the  plane,  which  on  its  face  violates 
Form  65,  resulted  from  Vineland's  negligence  in  failing  to  make 
any  independent  inquiry  as  to  the  alleged  Governmental  re- 
leases, in  spite  of  Vineland's  previous  difficulties  with  the  same 
type  problem  and  its  familiarity  with  Federal  and  State  agen- 
cies which  could  have  settled  the  matter.  Furthermore,  the 
surrender  of  the  plane  to  the  Finns,  coupled  with  the  title 
documents  given  to  the  Finns  by  Vineland,  might  have  per- 
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mitted  them  to  convey  good  title  to  a  bona  fide  purchaser,  even 
though  Vineland  had  not  intended  to  convey  title  to  the  Finns, 
contrary  to  the  spirit,  if  not  the  letter,  of  the  restrictions  on 
sales. 

In  Point  II,  infra,  pp.  55-73,  we  urge  that  the  court  below 
erred  in  awarding  judgment  on  the  Finns'  affirmative  counter- 
claim. In  Part  II  (A),  infra,  pp.  5&-66,  we  show  that  the 
district  court  lacked  jurisdiction  to  entertain  such  an  affirma- 
tive counterclaim  against  the  United  States.  The  court  below 
reasoned  that  there  was  jurisdiction  over  the  counterclaim 
because  the  Government's  use  of  claim  and  delivery  procedure 
amounts  to  a  taking,  within  the  meaning  of  the  Fifth  Amend- 
ment, for  which  there  must  be  just  compensation,  and  because 
the  Government  impliedly  consented  to  this  counterclaim 
when  it  brought  the  action  and  utilized  claim  and  delivery 
procedure.  Under  well-established  principles,  however,  the 
Government's  action  could  not  be  considered  a  Fifth  Amend- 
ment taking  since  the  Government  claimed  title  to  the  plane 
and  since  the  United  States  Attorney  had  no  authority  to 
effect  such  a  taking.  But  even  if  it  were  a  Fifth  Amendment 
taking,  the  amount  of  the  counterclaim  greatly  exceeds  the 
jurisdictional  limit  of  the  district  court  for  such  actions,  and 
there  has  been  no  consent  to  such  a  suit  by  way  of  counter- 
claim, rather  than  as  an  original  action.  With  regard  to  the 
implied  consent,  based  upon  United  States  v.  The  Thekla,  266 
U.  S.  328,  found  by  the  district  court,  we  point  out  that  the 
authorities  cited  to  support  that  contention  have  been  care- 
fully limited  by  the  Supreme  Court  to  a  special  problem  in 
the  field  of  admiralty  litigation  and  that  it  is  fundamental  to 
the  principle  of  sovereign  immunity  that  only  Congress  may 
waive  the  immunity  of  the  United  States. 

In  addition,  in  Part  II  (B),  infra,  pp.  66-73,  we  demonstrate 
that  the  Finns  were  not  entitled  to  recover  on  their  counter- 
claim, even  if  the  court  below  had  jurisdiction  to  entertain  that 
action,  because  they  had  neither  title  nor  immediate  right  to 
possession  of  the  plane  when  it  was  sequestered  by  the  Govern- 
ment. The  record  shows  that  the  Finns  obtained  custody 
of  the  plane  from  Vineland  by  representing  that  the  Govern- 
ment had  consented  to  a  sale,  and  the  jury  found  that  Vine- 
land  did  not  intend  to  transfer  title  until  that  approval  was 
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secured.  Likewise  Vineland's  contract  with  the  Finns  pro- 
vided that  the  sale  was  contingent  upon  the  Finns'  prior  per- 
formance of  their  duties  under  the  contract.  Since  Govern- 
mental consent  was  never  obtained  and  since  the  Finns  did  not 
supply  substantially  the  promised  consideration,  the  Finns 
did  not  obtain  title  from  Vineland  and  had  no  basis  for  a  claim 
of  a  right  to  possession.  Moreover,  Vineland's  sale  to  the 
Finns,  even  if  intended,  would  have  been  void  as  contrary  to 
the  California  statutes  governing  disposal  of  school  district 
property.  But,  assuming  that  the  Finns  did  obtain  title  from 
I  Vineland,  it  is  clear  that  International  had  the  flMT  right  to 
possession  of  the  plan^at  the  time  this  action  was  commenced. 
International's  right  was  firmly  established  by  an  order  of  the 
Los  Angeles  Superior  Court  and  by  the  rulings  of  the  court 
below.  Indeed,  the  Finns  had  possession  of  the  plane  at  the 
time  the  Government  sequestered  it  only  because  they  had 
prevented  International  from  obtaining  the  plane  after  Inter- 
national had  secured  it  under  California  claim  and  delivery 
procedure. 

ARGUMENT 


The  restrictions  of  WAA  Form  65  under  which  the  Govern- 
ment transferred  the  plane  to  Vineland  are  valid  and  Vine- 
land's  breach  thereof  entitled  the  Government  to  possession 

In  applying  to  the  Government  for  surplus  aircraft,  Vineland 
executed  WAA  Form  65  (R.  15-16).  Among  the  terms  and 
conditions  there  agreed  to  by  Vineland  were  ( 1 )  that  the  plane 
being  acquired  was  for  the  sole  use  ^^  of  a  public  (i.  e.,  tax  sup- 
ported) institution  for  a  specific  non-flight  purpose  (here,  in- 
struction) (paragraph  2) ;  (2)  that  the  plane  would  *'not  be 
used  for  any  actual  flight  purposes"  (paragraph  6) ;  and  (3) 
that  the  plane  when  unfit  for  the  stated  purpose  would  "be 
sold  only  as  scrap  and  then  only  after  it  shall  have  been  ren- 
dered completely  unfit  and  useless  except  for  its  basic  material 
content"  (paragraph  7). 


"Emphasis  supplied  tliroughout  unless  otherwise  indicated. 
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The  court  below  ruled  that  despite  these  conditions  and  re- 
strictions, the  Government's  transfer  to  Vineland  operated  to 
vest  full  and  unencumbered  title  in  Vineland,  leaving  it  free, 
as  Vineland  undertook  here,  to  sell  the  plane  for  commercial 
flight  purposes.  This  holding,  the  district  court  based  upon 
its  conclusion  that  these  restrictions  exceeded  the  permissible 
limits  prescribed  in  Section  8304.11  (b)  (2)-(3)  of  Regulation 
4  of  the  War  Assets  Administration  (32  C.  F.  R.  1946  Supp. 
Sec.  8304.11  (b)  (2)-(3)),  and  that  even  the  restrictions  re- 
quired by  that  regulation  were  invalid  under  the  Surplus  Prop- 
erty Act  of  1944.  Consequently,  the  court  held  that  the  dis- 
posal agency  was  without  authority  to  impose  the  terms  and 
conditions  set  out  in  WAA  Form  65. 

Since  it  is  well  established  that  Congress  can  constitutionally 
dispose  of  federal  property  in  any  manner  and  subject  to  any 
reservations  or  conditions  which  are  appropriate  in  the  public 
interest  (see,  e.  g.,  Ashwander  v.  Tennessee  Valley  Authority, 
297  U.  S.  288,  338;  United  States  v.  City  and  County  of  San 
Francisco,  310  U.  S.  16,  30),  there  is  no  question  that  the  au- 
thority of  the  disposal  agency  to  impose  the  terms  of  WAA 
Form  65  on  transfers  to  educational  institutions  depends  im- 
mediately on  the  authorization  contained  in  War  Assets  Ad- 
ministration Regulation  4  and  ultimately  upon  that  in  the  Sur- 
plus Property  Act  of  1944.  We  believe  that  the  statute  gave 
the  disposal  agency  broad  authority  to  establish  and  enforce 
these  as  well  as  other  appropriate  terms  and  conditions,  that 
the  WAA  Form  65  restrictions  are  not  prohibited  by  Regulation 
4,  that  by  virtue  of  WAA  Form  65  the  Government  retained  a 
proprietary  interest  in  the  plane,  entitling  it  to  recovery  of 
the  plane  upon  breach  of  the  conditions,  and  that  in  any  case, 
defendants  are  estopped  to  deny  the  validity  of  the  restrictions 
agreed  to  by  Vineland  in  originally  accepting  the  Government's 
transfer  of  the  plane  to  it.  In  addition,  we  believe  that  even 
if  the  restrictions  are  only  contractual  in  nature,  the  United 
States  was  entitled  to  recover  from  Vineland  damages  for 
breach  of  the  restrictions. 
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A.  The  WAA  Form  65  restrictions  were  within  the  broad  discretion  vested 
in  the  disposal  agency  by  the  Surplus  Property  Act 

1.  The  restrictions  are  contemplated  by  the  Surplus  Property 
Act.  Section  9  (a)  of  theSurplus  Property  Act  {infra,  p.  82) 
provides  that  the  "Board  [originally  the  Surplus  Property 
Board  and  later  the  War  Assets  Administration]  shall  prescribe 
regulations  to  effectuate  the  provisions  of  this  Act,"  and  that 
"[i]n  formulating  such  regulations,  the  Board  shall  be  guided 
by  the  objectives  of  this  Act."  Section  9  (b)  (infra,  p.  82) 
continues  "[rjegulations  issued  pursuant  to  subsection  (a) 
may,  except  as  otherwise  provided  in  this  Act,  contain  provi- 
sions prescribing  the  extent  to  which,  the  times  at  which,  the 
areas  in  which,  the  agency  by  which,  the  prices  at  which,  and 
the  terms  arid  conditions  under  which,  surplus  property  may  be 
disposed  of  *  *  *" 

Disposition  of  property  to  educational  institutions  is  dealt 
with  specifically  in  Section  13  of  the  Act,  infra,  p.  83.  Subsec- 
tion (a)  of  that  section  commences  with  the  provision  that 
"[t]he  Board  shall  prescribe  regulations  for  the  disposition  of 
surplus  property  to  States  and  their  political  subdivisions  and 
instrumentalities"  and  "in  formulating  such  regulations  the 
Board  shall  be  guided  by  the  objectives  of  this  Act  and  shall 
give  effect  to  the  following  policies  to  the  extent  feasible  and  in 
the  public  interest."  ^*  The  policies  relevant  to  dispositions 
under  this  provision  are  set  out  in  Section  13  (a)  (1)  (A)  infra, 
p.  83,  which  states  that  "[s]urplus  property  that  is  appropriate 
for  school,  classroom,  or  other  educational  use  may  be  sold  or 
leased  to  the  States  and  their  political  subdivisions  and  instru- 
mentalities *  *  *"  and  in  Section  13  (a)  (1)  (C),  infra,  p.  83, 
which  adds  that  "[i]n  fixing  the  sale  or  lease  value  of  property 
to  be  disposed  of  under  subparagraph  (A),  *  *  *  the  Board 
shall  take  into  consideration  any  benefit  which  has  accrued  or 
may  accrue  to  the  United  States  from  the  use  of  such  property 
by  any  such  State,  political  subdivision,  instrumentality,  or 
institution."    The  only  other  restriction  on  the  manner  of  dis- 

"It  should  be  noted  that  the  property  subject  to  disposal  under  Section 
13  (a)  was  considered  as  having  commercial  value.  This  is  clear  from  Sec- 
tion 13  (b),  infra,  p.  S4.  which  expressly  provides  for  the  donation  to  educa- 
tional institutions  of  property  which  is  without  commercial  value. 
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posal  to  educational  institutions  appears  in  Section  13  (a)  (2), 
infra,  p.  84,  which  states  that  "[sjurplus  property  shall  be 
disposed  of  so  as  to  afford  public  and  governmental  institutions, 
non-profit  or  tax-supported  educational  institutions  *  *  *  an 
opportunity  to  fulfill,  in  the  public  interest,  their  legitimate 
needs." 

The  ruling  of  the  court  below,  that  the  Act  required  the 
disposal  agency  to  convey  all  its  interest  in  surplus  property 
without  the  reservations  and  conditions  here  involved  (R.  136) 
is  not  supported  by  the  statute  or  the  legislative  history  of  the 
Act  and  subsequent  statutes.  Section  9,  which  governs  dis- 
posals generally,  clearly  authorizes  the  Board  and  the  disposal 
agency  to  dispose  of  property  in  whatever  manner  appropriate 
in  the  circumstances  presented  so  long  as  the  disposal  tech- 
nique is  not  otherwise  prohibited  or  contrary  to  the  Act's  pur- 
poses. Cf.  Kern- Limerick,  Inc.  v.  Scurlock,  347  U.  S.  110, 
116;  United  States  v.  Newbury  Mfg.  Co.,  36  T.  Supp.  602 
(D.  Mass.).^^  And  Section  13  (a),  in  dealing  more  directly 
with  educational  disposals,  does  not  further  limit  that  au- 
thority, since  it  speaks  of  "the  disposition  of  surplus  property" 
and  "transfers"  of  the  property,  and  reiterates  in  three  separate 
places  that  property  being  disposed  of  to  educational  institu- 
tions may  be  "sold  or  leased."  ^^ 

This  broad  delegation  of  authority  by  Congress  was  moti- 
vated by  a  recognition  of  the  difficulty  and  undesirability  of 
prescribing  uniform  requirements  to  be  applicable  in  all  of  the 
infinite  variety  of  situations  in  which  surplus  property  was  to 
be  disposed  of.  See  S.  Rep.  No.  1057,  78th  Cong.,  2d  sess.,  pp. 
2-6.  To  permit  the  disposal  agencies  to  adjust  the  terms  and 
conditions  of  a  transfer  so  as  to  take  into  account  the  particular 

"  In  United  States  v.  Neicbury,  supra,  it  was  held  that  the  imposition 
of  restrictions  on  resale  by  a  department  of  the  United  States  in  a  sales 
contract  was  valid  under  a  statute  authorizing  sales  of  certain  property 
upon  such  terms  "as  the  head  of  such  department  shall  deem  expedient." 
The  court  said  (36  F.  Supp.  at  605)  : 

*  *  *  I  can  discover  nothing  unreasonable  in  a  provision  that 
restricts  the  seller  to  the  export  market.  The  restriction  did  not  tend 
to  injure  the  public ;  on  the  contrary,  the  department  may  very  well 
have  deemetl  it  conducive  to  the  economic  welfare  of  the  United 
States.  *  *  * 
"In  addition  to  Sections  13  (a)  (1)  (A)  and  13  (a)  (1)  (C),  supra,}).  22, 
"sold  or  leased"  appears  in  Section  13  (a)   (1)   (B).     See  infra,  p.  83. 
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needs  and  circumstances  of  each  situation,  Congress  stressed 
the  broad  discretion  of  the  disposal  agencies  in  Sections  15  (a) 
and  15  (b),  mfra,  p.  84:  "the  agency  may  dispose  of  such  prop- 
erty by  sale,  exchange,  lease,  or  transfer,  for  cash,  credit,  or 
other  property,  with  or  without  warranty,  and  upon  such  terms 
and  conditions,  as  the  agency  deems  proper  *  *  *"'  and  "[a]ny 
owning  agency  or  disposal  agency  may  execute  such  docu- 
ments for  the  transfer  of  title  or  other  interest  in  property  or 
take  such  other  action  as  it  deems  necessary  to  carry  out  the 
provisions  of  this  Act  *  *  *." 

Certainly,  far  from  being  inconsistent  with  those  provisions, 
the  WAA  Form  65  prohibitions  against  sale  by  an  educational 
institution  of  property  where  the  property  is  still  useful  for 
educational  purposes  or  where  it  has  not  been  reduced  to  its 
basic  material  content,  seem  clearly  within  the  disposal  agency's 
broad  discretion.  Indeed,  an  examination  of  the  purposes 
of  the  Act  detailed  in  Section  2.  injra,  pp.  81-82.  shows  that 
these  conditions  are  not  only  permitted  but  are  almost  com- 
pelled by  the  Act.  Congress  wanted  to  insure  that  the  prop- 
erty would  be  put  to  its  most  effective  use  (see  Section  2  (a), 
injra,  p.  81)  as  rapidl^y  and  efficiently  as  possible  (see  Sections 
2  (m)  and  2  (r),  injra,  p.  82).  The  restriction  against  sale 
of  the  plane  by  a  school  while  it  was  still  useful  for  educational 
purposes  is  an  effective  means  of  carrsdng  out  those  Congres- 
sional intentions.  Moreover,  the  diversion  of  the  plane  from 
educational  use  would  prevent  the  Government  from  obtaining 
the  fair  value  of  the  plane  as  required  by  Section  2  (t),  injra, 
p.  82,  since  the  cash  payment  required  from  the  school  was  only 
a  part  of  the  consideration  to  be  received  by  the  Government 
with  the  remainder  being  the  benefits  generally  derived  from 
use  by  educational  institutions.  See  Section  13  (a)  (1)  (C), 
injra,  p.  83.  It  is  clear  that  the  latter  benefit  will  be  received, 
as  the  Government  expected  in  fixing  the  cash  payment,  only 
where  the  plane  is  used  for  educational  purposes  as  long  as  so 
usable. 

The  statutory  basis  for  the  prohibitions  against  use  for  flight 
purposes  and  against  sale  of  the  plane  by  Vineland  without 
first  reducing  it  to  its  basic  material  content  can  be  seen  from 
the  stated  purposes  in  Sections  2  (h),  2  (j),  2  (m),  and  2  (q), 
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ijifra,  pp.  81-82.  The  nominal  cash  payment  demanded  from 
educational  institutions  acquiring  planes  for  educational  pur- 
poses ($200  in  the  case  here  of  a  C-46A  airplane  worth  at  least 
$5,000)  would  tend  to  convert  educational  institutions  into 
mere  conduits  for  speculators,  contrary  to  Section  2  (h),  infra, 
p.  81,  unless  stringent  restrictions  on  the  institution's  ability  to 
sell  and  use  the  plane  were  imposed.  Moreover,  absent  those 
limitations,  the  school  or  one  purchasing  from  it  would  be  in  a 
position  to  reap,  contrary  to  Section  8  (q),  infra,  p.  82,  unusual 
and  excessive  profits  by  selling  the  plane  for  commercial  use. 
And.  in  view  of  the  fact  that  over  11,000  planes  were  trans- 
ferred to  educational  institutions,  the  policies  announced  in 
Sections  2  (j)  and  2  (m)  might  well  have  been  defeated  if 
schools  were  permitted  to  sell  the  planes  for  nonscrap  flight 
purposes,  since  dislocations  of  the  domestic  economy,  inter- 
national economic  relations,  the  free  market  and  competitive 
prices  would  likely  result.'^  That  Congress  did  not  intendJdBfc 
transfers  to  educational  institutions  to  be  merely  an  indirect 
means  of  disposing  of  surplus  property  into  commercial  chan- 
nels— and  this  without  regard  to  the  limitations  imposed  in 
regard  to  direct  commercial  sales — is  further  indicated  by  Sec- 
tion 13  (a)  (2)  of  the  Act,  which  provides  in  part: 

Surplus  property  shall  be  disposed  of  so  as  to  afford 
*  *  *  educational  institutions  *  *  *  an  opportunity  to 
fulfill,  in  the  public  interest,  their  legitiviate  needs. 

Plainly,  disposals  to  educational  institutions  were  to  fulfill 
their  needs  alone,  not  the  needs  of  others. 

The  court  below  cited  Sections  2  (b),  2  (d),  2  (f),  2  (p),  and 
2  (s)  of  the  Act  {infra,  pp.  81-82)  as  showing  that  Vineland's 


"  Fear  of  competition  from  underpriced  Government  surplus  was  acutely 
felt  by  the  aircraft  industry  as  well  as  others.  See  RFC,  Surplus  Property 
News,  p.  8  (October,  194.5)  : 

The  policies  which  govern  the  disposal  of  surplus  aircraft  have 
been  worked  out  over  a  jieriod  of  more  than  a  year  and  a  half  after 
thorough  and  detailed  consultation  with  aU  interested  elements  in 
the  United  States. 

The  Pa?ue  Committee  report,  on  which  those  policies  are  largely 
based,  declared  that  dumping  of  surplus  aircraft  regardless  of  price 
is  not  to  be  considered. 
S65351— 55 3 
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sale  to  the  Finns  was  consistent  with  the  purposes  of  the  Act 
of  aiding  new  small  business  concerns,  assisting  returning  vet- 
erans, and  furthering  the  transportation  industry  (R.  135). 
But,  those  purposes  are  pertinent  to  direct  commercial  sales  by 
the  Government,  not  to  disposals  to  educational  institutions,  as 
to  which,  the  objectives  discussed  supra,  pp.  24-25,  are  relevant. 
Not  only  is  there  no  suggestion  in  the  Act  that  all  of  its  twenty 
objectives  are  to  be  satisfied  equally  in  every  disposal,  but  it 
would  be  impossible  to  achieve  such  a  goal  since  in  many  in- 
stances any  attempt  in  that  direction  would  result  in  an  irre- 
concilable conflict.  Consequently,  far  from  imposing  these 
objectives  as  mandatory  requirements.  Congress  listed  the 
objectives  merely  as  "guides"  to  the  disposal  agency  (see  Sec- 
tion 9  (a),  infra,  p.  82;  Section  13  (a),  infra,  p.  83),  with  the 
agency  having  the  discretion  of  determining  how  best  to  achieve 
these  "general  objectives"  (S.  Rep.  No.  1057,  78th  Cong.,  2d 
sess.,  p.  3)  in  a  particular  situation. 

That  Congress  did  not  intend  all  the  20  objectives  to  be 
equally  applicable  to  each  disposal  is  also  manifest  when  these 
objectives  are  examined  against  the  other  provisions  of  the  Act. 
In  several  instances,  a  particular  provision  is  plainly  directed 
at  implementing  one  specific  objective.  Thus,  for  example, 
Section  17  dealing  with  disposals  in  rural  areas  is  directed  at 
implementing  the  objective  in  Section  2  (e)  (infra,  p.  81)  of 
fostering  "family-type  farming  as  the  traditional  and  desir- 
able pattern  of  American  agriculture."  Similarly,  subsections 
(b),  (d),  (f),  (p)  and  (s),  which  the  court  below  stressed 
are  directed  not  to  dispositions  to  educational  institutions 
under  Section  13,  but  rather  to  dispositions  to  veterans  under 
Section  16,  to  small  business  under  Section  18,  and  generally 
to  private  persons.  In  contrast,  it  should  be  noted  that 
Section  13  (a)  (1)  (A)  expressly  deals  with  the  disposition 
to  educational  institutions  of  "surplus  property  that  is  appro- 
priate for  school,  classroom,  or  other  educational  use."  And 
there  is  no  question  but  that  the  original  disposal  of  sur- 
plus property  to  educational  institutions  furthers  the  objectives 
of  the  Act.  This  being  the  case,  how  can  it  be  said  that  a  con- 
tinuing restriction  on  the  use  of  the  property  for  educational 
purposes,  including  purposes  of  research  and  experiment,  vio- 
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lates,  or  is  contrary  to,  the  Act's  objectives?  The  provisions  of 
WAA  Form  65  restricting  the  use  and  further  disposition  of 
aircraft  merely  constitutes  the  means  employed  by  the  disposal 
agency  to  assure  the  continued  utilization  of  the  aircraft  for 
educational  purposes. 

Moreover,  the  purposes  set  forth  in  the  Act  were  designed  to 
be  guides  to  the  disposal  agency,  not  to  assist  the  educational 
institutions  in  selecting  subsequent  purchasers.  Under  the 
reasoning  of  the  court  below,  the  restrictions  of  WAA  Form  65 
would  be  valid  and  enforceable  if,  by  chance,  a  school  decides 
to  sell  a  plane  which  the  Government  transferred  to  it,  to  a 
large  established  business  operated  by  nonveterans,  although 
they  would  be  invalid,  as  the  court  ruled,  if  the  school  sells 
the  plane  to  veterans  seeking  to  establish  their  own  business, 
as  the  Finns  assert  they  are  undertaking  to  do."  Plainly, 
Congress  did  not  expect  the  validity  of  the  restrictions  as  origi- 
nally imposed  by  the  disposal  agency  to  turn  upon  the  nature 
of  the  school's  subsequent  sales  of  the  property. 

In  these  circumstances,  there  seems  little  question  that  the 
conditions  relied  upon  by  the  Government  in  this  action  are 
wholly  reasonable  means  of  effecting  the  purposes  of  the  Act. 

2.  The  legislative  history  demonstrates  that  Congress  in- 
tended such  restrictions.  Any  doubt  that  the  Surplus  Property 
Act  authorized  the  imposition  of  these  restrictions  is  dissipated 
"by  the  legislative  history  of  the  Act  of  1944  and  the  subsequent 
congressional  enactments  in  this  field,  which  make  it  clear  that 
Congress  expected  that  transfers  of  surplus  property  be  made 
upon  such  reservations  and  conditions.  In  debate  on  the 
House  floor  in  regard  to  acceptance  of  the  Conference  Report 
concerning  the  1944  Act,  Representative  Manasco,  leader  of 


^  It  is  noteworthy  that  under  its  contract  with  the  Finns,  Vineland  was 
to  receive  coiisidei  jitiMn  valued  at  aim  it  $'il,000  (see  nupra.  p.  7,  fn.  4)  for 
a  plane  for  which  Viueland  had  paid  only  $200.  Further,  the  Finns,  Tinder 
their  lease  arrausenieufs  with  Interiiatioiial,  .stipra,  p.  10,  were  to  receive 
$5,000  a  month  for  an  eighteen  month  lease  of  the  plane  or  $90,000.  Cer- 
tainly, such  transactions  are  contrary  to  the  Act's  objectives  of  discourag- 
ing disposal  of  surplus  property  to  speculators  (Section  2  (h),  infra,  p.  81) 
and  of  preventing  the  making  of  unusual  and  excessive  profits  (Section 
2  (t),  infra,  p.  ,S2). 
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the  House  conferees,  made  it  clear  that  schools  receiving  prop- 
erty at  special  reduced  rates  would  be  obliged  to  use  it  for 
educational  purposes  since  that  use  constituted  an  important 
part  of  the  consideration  for  the  transfer/^  The  Conference 
Report  stated  a  like  purpose  with  reference  to  the  administra- 
tion of  educational  disposals.  H.  Rep.  No.  1890,  78th  Cong., 
2d  Sess.,  p.  25. 

In  the  Federal  Property  and  Administrative  Services  Act  of 
1949  (63  Stat.  377,  as  amended,  40  U.  S.  C.  471),  Congress  made 
certain  significant  amendments  to  the  surplus  property  dis- 
posal program.  The  power  of  the  administrative  agencies, 
however,  was  unchanged  with  regard  to  their  authority  to 
impose  restrictions  on  transferee  institutions  in  order  to  insure 
compliance  with  the  purposes  of  the  Act.  Section  501  (40 
U.  S.  C.  473),  infra,  p.  87,  for  example,  stated  that  "all  policies, 
procedures,  and  directives  prescribed  *  *  *  by  any  officer  of 
the  Government  under  the  authority  of  the  Surplus  Property 
Act  of  1944  *  *  *  shall  remain  in  full  force  and  effect  unless 
and  until  superseded  *  *  *."  At  the  same  time,  the  1949 
Act  spelled  out  in  somewhat  greater  detail  the  powers  of  the 
Administrative  agency  to  impose  and  enforce  those  restrictions. 
Section  203  (k)  (2)  (A),  40  U.  S.  C.  484  (k)  (2)  (A),  infra, 
p.  86,  provides  that  the  Federal  Security  Administrator  has  the 
authority  "in  the  case  of  property  transferred  pursuant  to  the 
Surplus  Property  Act  of  1944  *  *  *  for  school,  classroom  or 
other  educational  use  *  *  *." 

*  *  *  (i)  to  determine  and  enforce  compliance  with 
the  terms,  conditions,  reservations,  and  restrictions  con- 
tained in  any  instrument  by  which  such  transfer  was 
made; 


"  Mr.  VooRHis  of  CaUfornia.  I  wish  the  gentlemen  would  explain  to  the 
House  what  the  provisions  of  the  conference  report  on  the  disposal  of 
property  to  schools  and  States  and  instrumentalities  of  States  and  subdivi- 
sions mean.     I  am  not  sure  I  understand  that. 

Mr.  Manasco.  Under  the  terms  of  the  conference  agreement,  these  ma- 
chiues,  tools,  equipment,  and  so  forth  that  are  suitable  for  classroom  use 
may  be  leased  to  the  schools,  taking  into  consideration  the  common  good 
that  accrues  from  that  lease  as  part  of  the  consideration. 

Mr.  VooRHis  of  California.  Does  that  mean  that  can  be  taken  into  account 
in  determining  what  the  terms  of  the  lease  or  sale  might  be? 

Mr.  Manasco.  That  is  correct.     [90  Cong.  Rec.  7851] 
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(ii)  to  reform,  correct,  or  amend  any  such  instrument 
by  the  execution  of  a  corrective,  reformative,  or  amenda- 
tory instrument  where  necessary  to  correct  such  instru- 
ment or  to  conform  such  transfer  to  the  requirements 
of  applicable  law ;  and 

(iii)  to  (I)  grant  releases  from  any  of  the  terms,  con- 
ditions, reservations,  and  restrictions  contained  in,  and 
(II)  convey,  quitclaim,  or  release  to  the  transferee  or 
other  eligible  user  any  right  or  interest  reserved  to  the 
United  States  by,  any  instrument  by  which  such  trans- 
fer was  made,  if  he  determines  that  the  property  so 
transferred,  no  longer  serves  the  purpose  for  which  it  was 
transferred  or  that  such  release,  conveyance,  or  quit- 
claim deed  will  not  prevent  accomplishment  of  the  pur- 
pose for  which  such  property  was  so  transferred:  Pro- 
vided, That  any  such  release,  conveyance,  or  quitclaim 
deed  may  be  granted  on,  or  made  subject  to,  such  terms 
and  conditions  as  he  shall  deem  necessary  to  protect 
or  advance  the  interests  of  the  United  States.^" 

Congress  thus  clearly  recognized  that  restrictions  had  been  im- 
posed on  previous  transfers  and  expressed  approval. 

In  addition,    in  1953  extensive  hearings  were  held  by  the 
House  Committee  on  Government    Operations  to  examine 

*°  As  stated  in  the  report  of  the  House  Committee  on  Expenditures  in  the 
Executive  Department  in  regard  to  this  provision  (H.  Kept.  670,  81st  Cong., 
1st  sess.,  p.  15)  : 

*  *  *  Under  the  Surplus  Property  Act  of  1944,  as  amended,  sur- 
plus property  has  been  transferred  to  States  and  jwlitical  subdivisions 
thereof,  and  to  tax-supported  or  nonprofit  educational  and  medical 
Institutions  for  specified  uses,  subject  to  various  conditions  and  reser- 
vations. This  section  would  permit  the  head  of  the  interested  Gov- 
ernment agency,  subject  to  disapproval  by  the  Administrator  of 
General  Services,  to  enforce  compliance  with  such  conditions  or 
reservations,  to  reform  or  correct  the  instruments  of  transfer  by 
which  such  condition  or  reservations  are  imposed,  and  to  grant  re- 
leases (including  conveyances  by  quitclaim  deed,  in  the  case  of  real 
estate)  from  such  conditions  and  reservations.  Such  releases  are 
to  be  conditioned  upon  findings  that  the  property  no  longer  serves  the 
purpose  for  which  the  transfer  was  made,  or  that  release  will  not 
prevent  accomplishment  of  the  purpose  of  such  transfer,  and  upon 
such  other  conditions  as  may  be  necessary  to  protect  or  advance  the 
interests  of  the  United  States. 
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numerous  complaints  received  that  surplus  property  was  being 
used  for  purposes  contrary  to  those  intended  by  Congress  and, 
in  some  instances,  in  contravention  of  restrictions  imposed  by 
the  disposal  agencies.  Throughout  these  hearings  it  was  clear 
that  the  restrictions  imposed  by  disposal  agencies  on  subse- 
quent use  or  sale  were  understood  to  have  been  authorized  by 
Congress.  See  Hearings  before  the  House  Committee  on  Gov- 
ernment Operations  on  the  Durable  Surplus  Property  Program, 
83d  Cong.,  1st  sess.,  passim,  particularly  pp.  76-103. 

More  recently,  the  Federal  Property  and  Administrative 
Services  Act  of  1949  was  amended  by  Public  Law  61,  84th 
Cong.,  1st  sess.  (H.  R.  3322).  Section  4  (a),  infra,  p.  88,  of 
this  new  enactment  provides : 

*  *  *  In  the  case  of  personal  property  donated  or 
sold  at  a  discount  for  educational,  public  health  or 
memorial  purposes,  including  research,  under  any  pro- 
vision of  law  enacted  prior  to  the  enactment  of  the  Fed- 
eral Property  and  Administrative  Services  Act  of  1949, 
no  term,  condition,  reservation,  or  restriction  imposed 
on  the  use  of  S2ich  property  shall  remain  in  effect  after 
the  date  of  the  eimctment  of  this  Act.  This  subsection 
shall  not  be  deemed  to  terminate  any  civil  or  criminal 
liability  arising  out  of  a  violation  of  such  a  term,  condi- 
tion, reservation,  or  restriction  which  occurred  prior  to 
the  enactment  of  this  Act,  if  a  judicial  proceeding  to 
enforce  such  liability  is  pending  at  the  time  of,  or  com- 
menced within  one  year  after  the  enactment  of  this  Act. 

Here,  again.  Congress  recognized  the  outstanding  restrictions, 
and,  though  they  were  released  for  administrative  reasons  (H. 
Rep.  No.  206,  84th  Cong.,  1st  sess.,  p.  13),^^  Congress  expressly 
saved  the  Government's  rights  to  enforce  these  restrictions  in 
actions  such  as  the  instant  proceeding.    See  H.  Rep.  No.  206, 


""Section  4  (a)  of  tlie  committee  amendment  is  intended  to  facilitate 
and  retluoe  administrative  costs  at  the  Federal,  State,  and  institutional 
levels  by  removing  the  terms,  conditions,  reservations,  or  restrictions  which 
were  imposed  pursuant  to  statutes  enacted  prior  to  the  enactment  of  the 
Federal  Property  and  Administrative  Services  Act  of  1949.  It  has  here- 
tofore been  necessary  for  donees  to  keep  separate  account  for  property  de- 
pending upon  which  statute  and  which  set  of  conditions  attached  thereto." 
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84th  Cong.,  1st  sess.,  p.  13;  S.  Rep.  351,  84th  Cong.,  1st  sess., 
p.  2.  Surely,  if  Congress  had  believed  these  restrictions  to 
have  been  originally  without  statutory  basis,  it  would  have 
stricken  down  all  restrictions  previously  imposed,  rather  than 
allowing  the  Government  a  year  within  which  to  institute  ac- 
tions to  enforce  them.  Indeed,  considerable  testimony  was 
presented  to  the  responsible  committee  that  these  restrictions 
were  important  to  the  protection  of  the  goals  of  the  educational 
disposal  program.  See  Hearings  before  the  House  Committee 
011  Government  Operations  on  H.  R.  3322,  84th  Cong.,  1st  sess., 
pp.  58,  61,  67,  74,  100.  This  repealing  provision  of  the  Act  was 
reported  favorably  on  the  sole  ground  that  the  outstanding 
restrictions  imposed  great  administrative  burdens  upon  federal 
and  state  agencies  alike  in  insuring  that  the  terms  were  obeyed. 
See  H.  Rep.  No.  206,  84th  Cong.,  1st  sess.,  p.  13;  see,  also, 
Hearings  before  the  House  Committee  on  Goverrunent  Opera- 
tions on  H.  R.  3322,  supra,  at  pp.  20,  30,  31,  32,  35,  37,  314. 

It  is  thus  plain  that  Congress  intended  by  the  Surplus  Prop- 
erty Act  of  1944  to  sanction  restrictions  of  the  type  here  in- 
volved in  connection  with  transfers  to  educational  institutions 
and  to  make  these  restrictions  enforceable,  as  the  Government 
has  sought  to  do  in  the  instant  case.  Therefore,  the  court  be- 
low erred  in  ruling  that  the  restrictions  of  WAA  Form  65,  as 
well  as  the  less  stringent  restrictions  of  WAA  Regulation  No. 
4  (see,  infra,  pp.  33-34),  were  inconsistent  with,  and  so  invalid 
under,  the  Surplus  Property  Act  of  1944. 

B.  War  Assets  Administration  Regulation  No.  4  authorized  tlie  restrictions 

in  WAA  Form  65 

Section  5  (a)  of  the  Surplus  Property  Act  of  1944  originally 
provided  for  a  Surplus  Property  Board  to  administer  the  Act. 
58  Stat.  765,  768.  However,  prior  to  any  of  the  events  signifi- 
cant in  this  case,  the  Surplus  Property  Board  was  abolished  and 
its  functions  were  transferred  first  to  the  Surplus  Property 
Administration  (59  Stat.  533)  and  thereafter  to  the  War  As- 
sets Administration.  Ex.  Order  No.  9689,  11  Fed.  Reg.  1265; 
Ex.  Order  9709, 11  Fed.  Reg.  3149.  In  exercising  the  authority 
to  issue  regulations  for  the  disposal  of  surplus  aeronautical 
property,  vested  in  it  by  Sections  9  (a)  and  13  (a)  of  the  Act, 
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the  War  Assets  Administration  issued  its  Regulation  4  (11 
Fed.  Reg.  5868,  32  C.  F.  R.  (1946  Supp.)  8304.1  et  seq.).  Sec- 
tion 8304.11  of  this  regulation  (11  Fed.  Reg.  5870)  dealt  with 
"disposals  for  educational  and  public  health  purposes." 

Since  the  transfer  of  the  plane  to  Vineland  here  involved 
was  made  pursuant  to  WAA  Form  65,  a  form  also  issued  by  the 
War  Assets  Administration,  it  is  important  to  note  at  the  out- 
set that  the  holding  of  the  court  below  that  the  restrictions  con- 
tained in  WAA  Form  65  are  contrary  to  the  provisions  of  Regu- 
lation 4  in  efifect  overrides  the  consistent  construction  of  the 
administrative  agency  which  issued  both  Regulation  4  and 
Form  65.^^  In  so  ruling,  the  court  below  failed  to  follow  estab- 
lished principles  in  this  area.  As  stated  by  the  Supreme  Court 
in  Bowles  v.  Seminole  Rock  &  Sand  Co.,  325  U.  S.  410,  in  regard 
to  this  very  matter  (325  U.  S.  at  413-414) : 

*  *  *  Since  this  involves  an  interpretation  of  an  ad- 
ministrative regulation  a  court  must  necessarily  look 
to  the  administrative  construction  of  the  regulation  if 
the  meaning  of  the  words  used  is  in  doubt.  The  inten- 
tion of  Congress  or  the  principles  of  the  Constitution  in 
some  situations  may  be  relevant  in  the  first  instance  in 
choosing  between  various  constructions.  But  the  ulti- 
mate criterion  is  the  administrative  interpretation, 
which  becomes  of  controlling  weight  unless  it  is  plainly 
erroneous  or  inconsistent  with  the  regulation.  The 
legality  of  the  result  reached  by  this  process,  of  course, 
is  quite  a  dififerent  matter.     In  this  case  the  only  prob- 


'^  In  addition  to  WAA  Form  65  itself,  wJiich  shows  the  understanding  of 
the  War  Assets  Administration  as  to  the  botinds  set  by  its  Reimlation  4, 
the  administrative  interpretation  is  revealed  in  letters  from  the  administra- 
tive agencies  ( (Plaintiff's  Exhibits  14  and  15;  Vinehmd's  Exhibit  E;  Finns' 
Exhibits  K-7,  K-9,  K-22),  the  testimony  of  the  former  Chief  of  the  Compli- 
ance Section  of  the  Surplus  Property  Utilization  Division  of  the  Federal 
Security  Agency  (R.  686-87,  690-94,  697-699,  702-04,  717.  741,  760-64,  779, 
790-91,  803),  and  the  testimony  of  the  present  Chief  of  the  Surplus  Property 
Branch  of  the  Office  of  the  General  Counsel  for  the  Department  of  Health, 
Education  and  Welfare  (R.  822-25,  830,  844,  852-.'i3),  all  of  which  clearly 
shows  that  the  agencies  charged  with  the  administration  of  this  program 
consistently  believed  that  the  terms  of  WAA  Form  65  were  valid  and  con- 
sistent with  Regulation  4. 
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lem  is  to  discover  the  meaning  of  certain  portions  of 
Maximum  Price  Regulation  No.  188.  Our  only  tools, 
therefore,  are  the  plain  words  of  the  regulation  and  any 
relevant  interpretations  of  the  Administrator. 

And,  as  noted,  by  this  Court,  where  the  interpretations  by  an 
administrative  agency  of  its  own  regulation  are  "not  irrational, 
its  interpretations  are  binding  upon  the  courts."  Porter  v. 
Crawford  &  Doherty  Foundry  Co.,  154  F.  2d  431,  433  (C.  A.  9), 
certiorari  denied,  329  U.  S.  720,  and  cases  there  cited;  see,  also, 
Mechanical  Farm  Equipment  Distributors,  Inc.  v.  Porter,  156 
F.  2d  296,  297-298  (C.  A.  9),  certiorari  denied,  329  U.  S.  771; 
Bowles  v.  Wheeler,  152  F.  2d  34,  41  (C.  A.  9).  In  the  instant 
case,  the  interpretation  of  Regulation  4  embodied  by  War 
Assets  Administration  in  its  Form  65  is  far  from  "plainly 
erroneous  or  inconsistent"  with  the  regulation,  let  alone  "irra- 
tional." 

Under  Section  8304.11,  the  provision  of  Regulation  4  deal- 
ing with  disposals  to  educational  institutions,  the  disposal 
agency,  subject  to  the  approval  of  the  War  Assets  Administra- 
tion, was  empowered  in  subsection  (a),  infra,  p.  93,  to  deter- 
mine which  items  were  available  for  delivery  to  educational 
institutions,  to  fix  prices  which  would  reflect  the  benefit  that 
may  accrue  to  the  United  States  from  the  use  of  such  property 
for  educational  purposes,  and  to  dispose  of  that  property  to 
educational  institutions  at  the  prices  so  approved.  Section 
8304.11  then  goes  on  in  subsection  (b),  infra,  p.  93,  to  instruct 
the  disposal  agency  to  "establish  procedures  pursuant  to  which 
educational  or  public-health  institutions  or  instrumentalities 
may  make  written  application  for  surplus  aeronautical  prop- 
erty available  for  disposal  to  such  institutions  or  instrumentali- 
ties." The  broad  discretion  thus  given  to  the  disposal  agency 
to  define  the  terms  and  conditions  on  which  it  would  dispose  of 
surplus  property  was  limited  only  by  the  further  requirements 
set  out  in  Section  8304.11  (b)  that: 

*  *  *  Such  procedures  shall  include  (1)  certification 
that  the  applicant  is  an  educational  or  public-health  in- 
stitution or  instrumentality  as  defined  in  Section  8304.1, 
(2)  a  certification  of  the  purposes  for  which  the  property 
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is  to  be  acquired,  and  in  the  case  of  aircraft  an  agreement 
that  it  will  not  be  flown  except  for  purposes  of  research 
or  experiment  in  connection  with  the  science  of  aero- 
nautics, and  (3)  an  agreement  that  the  property  will  not 
be  resold  to  others  within  three  (3)  years  of  the  date 
of  purchase  without  the  consent  in  writing  of  the  dis- 
posal agency  unless  it  is  mutilated  or  otherwise  rendered 
unfit  for  use  except  as  scrap." 

The  court  below  held  the  restrictions  contained  in  WAA 
Form  65  invalid  under  these  provisions  of  the  regulation  be- 
cause, according  to  the  court,  the  restrictions  "are  contradictory 
and  cannot  stand  together"  (R.  133-134,  see  also  R.  156-157). 
The  court  noted  (R.  133) : 

Thus  Form  65,  as  executed,  prohibits  entirely  all 
flight  use,  whereas  subsection  (2)  of  the  applicable 
regulation  then  permitted  both  research  and  experi- 
mental flight.  Moreover  the  restrictions  as  to  disposal 
contained  in  Form  65  are  without  limit  in  point  of 
time,  whereas  subsection  (3)  of  the  amended  regula- 
tion limits  restrictions  upon  disposal  to  the  period  of 
three  years  next  following  purchase. 

However,  while  it  is  true  that  the  conditions  required  by 
Regulation  4  are  less  stringent  than  those  imposed  by  WAA 
Form  65,  this  does  not  mean  that  the  WAA  Form  65  restrictions 
were  contradictory  to  those  of  Regulation  4.  There  is  no 
doubt  that  the  Regulation's  requirements  are  fully  embraced 
within  the  terms  of  WAA  Form  65 ;  the  difl&culty  encountered 
by  the  court  below,  accordingly,  was  not  that  WAA  Form 
65  imposed  less  restrictions  than  Regulation  4,  but  rather 
that  it  imposed  more. 

Far  from  contradicting  Regulation  4.  the  more  stringent 
restrictions  of  Form  65  were  clearly  contemplated  by  the  regu- 
lation.    Unlike  the  earlier  regulations  referred  to  by  the  court 


23  Section  8304.1  (b)  (4)  of  the  Regulation  (11  Fed.  Reg.  5868,  32  C.  F.  R. 
8304.1  (b)  (4)  (1946  Supp.))  defines  "Scrap"  as  "property  that  has  no 
reasonable  prospect  of  sale  except  for  its  basic  material  content."  See  also, 
infra,  pp.  54-55. 
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below  (R.  133).  which  prescribed  the  restrictions  to  be  im- 
posed in  connection  with  such  transfers  and  appear  to  permit 
no  deviation,'^  the  regulation  here,  as  already  indicated, 
mpra,  p.  33,  left  to  the  disposal  agency  broad  discretion  in  es- 
tablishing procedures  for  the  disposal  of  surplus  aircraft  to  edu- 
cational institutions.  The  regulation  set  out  certain  condi- 
tions which  the  disposal  agency  ''shall  include"  and  while  it 
was  mandatory  in  the  sense  that  it  required  at  least  these 
conditions,  it  imposed  no  restriction  on  the  agency's  authority 
to  require  such  further  and  additional  conditions  as  it  deemed 
necessary  or  desirable.  Thus,  the  regulation  was  not  intended 
to  set  forth  all  the  conditions  or  terms  under  which  the  trans- 
fers were  to  be  made.  This  was  left  to  the  disposal  agency 
which  has  the  power  to  insert  whatever  conditions  it  deems 
appropriate,  subject  only  to  the  minimum  conditions  which 
the  regulation  required  that  the  disposal  agency  "shall  in- 
clude."    Cf.  Gilbert  &  Secor  v.  United  States,  8  Wall  (75 


'*  The  regulation  appearing  in  10  Fed.  Reg.  .5460  referred  to  by  the  court 
below  (R.  1.33)  provided: 

Sec.  8304.4  (c).  The  buyer  shall  file  with  the  disposal  agency  a 
certificate  under  oath  duly  notarized  that  such  buyer  is  an  educa- 
tional institution  as  defined  in  Sec.  8304.1  (e),  that  the  property  is 
being  acquired  to  be  used  only  for  non-flight  instructional,  research, 
or  experimental  purposes,  that  it  will  not  be  used  for  any  flight  pur- 
poses, and  that  the  property  will  be  disposed  of  only  as  scrap  and  then 
only  after  it  shall  have  been  rendered  completely  unfit  and  useless 
except  for  its  basic  material  content. 
The  regulation  published  in  10  Fed.  Reg.  10362,  also  cited  by  the  court 
below  (R.  133),  stated: 

Sec.  8304.4   (c).  The  buyer  shall  file  with  the  disposal  agency  a 
certificate  under  oath  duly  notarized  that  such  buyer  is  an  educa- 
tional institution  as  defined  in  Sec.  8304.1   (e)   or  a  State  or  local 
government  as  defined  in  Sec.  8304.1  (i),  that  the  property  is  being 
acquired  to  be  used  only  for  non-flight  instructional,  research,  experi- 
mental, or  memorial  purposes,  that  it  will  not  be  used  for  any  flight 
purposes  and  that  the  property  will  be  disposed  of  only  as  scrap  and 
then  only  after  it  shall  have  been  rendered  completely  unfit  and  use- 
less except  for  its  basic  material  content. 
In  this  connection,  it  may  be  noted  that  the  conditions  in  WAA  Form  65 
differ  materially  from  those  contained  in  these  earlier  regulations,  which 
were  implemented  by  an  earlier  form  (Form  No.  SWPD-DP-35,  Finns'  Ex- 
hibit B)  setting  forth  in  haec  verba  the  conditions  required  by  these  regu- 
lations. 
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U.  S.)  358,  359 ;''  United  States  v.  Linn,  15  Pet.  (40  U.  S.)  290; 
American  Smelting  Co.  v.  Uriited  States,  259  U.  S.  75 ;  Lomax 
Transportation  Co.  v.  United  States,  183  F.  2d  331  (C.  A.  9) ; 
United  States  v.  B.  &  0.  R.  R.,  Fed.  Cas.  No.  14510  (D.  W.  Va.) . 
The  minimum  conditions  of  sale  incorporated  in  the  regula- 
tion are  for  the  protection  of  the  Government,  not  the  educa- 
tional institution  to  which  the  plane  is  transferred,  and  do  not 
preclude  the  disposal  agency  from  requiring  terms  that  are 
more  favorable  to  the  Government  or  designed  more  effec- 
tively to  assure  compliance  with  the  educational  purposes  in- 
tended to  be  served  by  the  transfer.  In  these  circumstances, 
it  appears  plain  that  the  conditions  of  WAA  Form  65  are  not 
"irrational"  nor  "plainly  erroneous  or  inconsistent''  with  Reg- 
ulation 4  and  hence  there  is  no  warrant  for  the  ruling  below 
that  the  WAA  Form  65  conditions  cannot  stand. 

C.  WAA  Form  65  operated  to  retain  a  proprietary  interest  to  the  plane, 
entitling  the  Government  to  possession  of  the  plane  upon  Vineland's 
breach  of  the  conditions 

The  court  below  ruled  that  even  if  the  conditions  of  WAA 
Form  65  are  valid — and  we  have  demonstrated,  supra,  pp. 
22-36,  that  they  are — the  Government  had  conveyed  title  to 
Vineland  so  that  the  Government  is  not  entitled  to  possession 
of  the  plane  upon  Vineland's  breach  of  the  conditions  (R.  127- 
130) .  Examination  of  the  provisions  of  WAA  Form  65  and  the 
context  in  which  the  transfer  was  made  reveals,  we  believe,  that 


^  In  Gilbert  d  Sccor  an  Act  of  Congress  had  directed  the  Secretary  of 
the  Navy  to  enter  into  a  contract  for  the  construction  of  a  dock  either  with 
the  plaintiff  or  another  company,  specifying  that  the 

♦  *  *  contracts  could  be  made  at  prices  that  should  not  exceed  by 
ten  per  cent  the  prices  which  have  been  .submitted  by  either  of  said 
parties.  *  *  * 

Since  the  plaintiff  had  offered  to  build  the  dock  for  $732,905,  the  Secretary 
of  the  Navy  could  have  contracted  to  have  the  dock  constructed  for  ten  per 
cent  ($73,290.50)  more.  Plaintiff  signed  a  contract  calling  for  the  smaller 
sum  but  subsequently  brought  suit  for  an  additional  amount.  In  rejecting 
plaintiff's  claim  that  the  statute  was  "itself  an  acceptance  of  certain  pro- 
posals made  by  plaintiffs,"  the  Supreme  Court  commented  (8  Wall,  at  361)  : 

*  *  *  Did  Congress  mean  to  say,  we  accept  your  proix)sal.  and  give 
you  ten  per  cent  more  than  you  have  asked?  Or  did  it  mean  to 
authorize  the  secretary  to  make  the  best  terms  he  could,  not  exceed* 
ing  that  limit?     Clearly  it  must  have  intended  the  latter. 
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WAA  Form  65  was  intended  to  retain  for  the  Government  the 
right  to  repossess  the  aircraft  upon  a  breach  of  the  conditions 
imposed.  Like  many  commercial  transactions,  the  transfer 
may  fall  into  one  or  more  of  various  categories  of  legal  rela- 
tionships such  as  bailment,  trust  or  determinable  fee.  What- 
ever category  applies,  the  Government,  we  submit,  had  title 
and  right  to  possession  of  the  plane  upon  Vineland's  breach  of 
the  conditions  in  WAA  Form  65. ^"^ 

1.  Full  title  not  passed  to  Vineland.  The  holding  below  that 
the  Government  intended  to  pass  full  unencumbered  title  to 
Vineland  is  negated  by  the  requirement  of  section  13  (a)  (1) 
(C)  of  the  Surplus  Property  Act  of  1944,  injra,  p.  83,  that  the 
educational  utilization  of  surplus  property  be  treated  as  part 
payment  therefor,  by  the  necessity  of  attaining  the  objectives 
of  Section  2  of  the  Act,  injra,  pp.  81-82,  by  the  authority  vested 
in  the  disposal  agency  by  Section  15  of  the  Act  to  dispose  of 
property  upon  such  terms  and  conditions  as  the  agency  deems 
proper,  by  the  inadequacy  of  the  $200  cash  consideration 
for  the  plane  if  for  full  legal  title,  and  by  the  restrictions  on  use 
and  alienation  of  the  plane  contained  in  the  regulation  and 
WAA  Form  65.  This  conclusion  is  further  buttressed  by  the 
negotiations  leading  up  to  the  delivery  of  the  plane  and  the 
actions  of  the  parties  thereafter  which  plainly  manifest  an 
understanding  that  the  Government  did  not  transfer  "all  its 
right,  title  and  interest  in  the  plane." 


'°  In  United  States  v.  School  District  No.  2,  124  F.  Supp.  570  (E.  D.  Mich.), 
pending  on  appeal,  C.  A.  6,  No.  12423,  tiie  District  Court  found  it  "unneces 
sary  to  characterize  the  exact  nature  of  the  rights  which  the  respective 
parties  had  in  the  surplus  plane"  since  "[i]t  is  at  least  clear  that  the  parties 
were  aware  at  all  times  that  the  United  States  retained  an  interest  in  the 
aircraft"  (124  F.  Supp.  at  573). 

Indeed,  recovery  here  could  be  predicated  upon  the  Government's  right  to 
rescind  the  contract  since  violation  of  the  ciiicial  terms  of  WAA  Form  Co 
was  a  substantial  material  breach.  See  Rcfstntement,  Contracts,  sees.  317, 
347.  Moreover,  one  of  those  terms,  the  continued  use  of  the  plane  for  edu- 
cational purposes,  also  represented  a  major  portion  of  the  consideration,  so 
Vineland's  premature  sale  established  a  right  of  rescission  for  failure  of 
consideration.  The  right  of  rescission  also  defeats  any  claim  by  the  Finns 
or  International,  since  they  took  with  notice  of  the  contract  terms.  In  the 
terminology  of  the  Restatement,  their  possession  was  subject  to  a  construc- 
tive trust  in  favor  of  the  equitable  owner,  the  United  States.  See  Restate- 
ment, Restitution,  sec.  175. 
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War  Assets  Administration  Regulation  4  did  not  require 
that  the  disposal  agency  transfer  all  of  the  Government's  in- 
terests in  the  airplane  in  suit  to  Vineland.  See  supra,  pp.  33-36. 
Section  8304.11  (a)  of  Regulation  4,  in  conferring  authority  on 
disposal  agencies  to  make  disposals  for  educational  purposes, 
carefully  uses  the  term  "disposal"  and  ''to  dispose"  rather  than 
the  terms  "sale"  or  "to  sell."  This  is  in  marked  contrast  to 
other  sections  of  the  omnibus  Regulation  4  relating  to  disposals 
into  commercial  channels.  See,  for  example,  Sections  8304.7,^' 
8304.8,  8304.9  (c).  Furthermore,  Section  8304.11  of  the  regu- 
lation, containing,  as  it  does,  the  restrictions  which  a  disposal 
agency  must  impose  on  the  alienation  and  use  of  aircraft  dis- 
posed of  thereunder,  is  not  consistent  with  an  intent  to  provide 
for  the  transfer  of  the  full  title  to  the  aircraft.  Such  restrictions 
do  not  conform  with  the  traditional  concept  that  the  owner- 
ship of  personal  property  implies  the  right  to  use  and  dispose 
of  it  freely. 

The  document  which  spells  out  in  greatest  detail  the  re- 
lationship between  the  Government  and  Vineland,  WAA  Form 
65,  not  only  falls  far  short  of  suggesting  that  full  unrestricted 
title  to  the  plane  was  thereby  transferred  to  Vineland  but,  on 
the  contrary,  contains,  as  does  Regulation  4,  express  restric- 
tions on  use  and  further  disposition  which  are  incompatible 
with  an  intent  to  transfer  full  title.  Under  the  provisions  of 
Form  WAA  65,  Vineland  could  acquire  the  plane  only  for  its 


^'As  supporting  its  conclusion  tliat  full  title  was  intended  to  be  trans- 
ferred to  Vineland,  the  court  below  relied  upon  the  proviso  in  Sectidu 
8304.7  of  the  regulation  (11  Fed.  Reg.  5870,  32  C.  F.  R.  8.304.7  (1946  Supp.), 
infra  p.  02)  that  "after  .Tune  .30,  1946,  transport  aircraft  shall  be  dispused 
of  only  by  sale."  (R.  129.)  However,  an  examination  of  the  complete 
text  of  Section  8304.7  shows  that  it  has  no  bearing  on  the  instant  trans- 
action between  the  Government  and  Vineland.  This  section  is  designed  to 
deal  with  the  disposal  of  transport  aircraft  for  flight  purposes  at  prices 
which  reflect  the  "potential  earning  power  of  the  aircraft  in  relation  to 
other  models,  its  estimated  economical  life  in  scheduled  and  nonscheduled 
commercial  service,  the  degree  of  modification  required  for  conversion  to 
civilian  use  and  the  relation  between  supply  and  demand."  Although  the 
airi)Iane  in  suit  might  have  been  disposed  of  as  a  "transport  aircraft,"  t.  e., 
for  flight  purposes,  it  was  in  fact  disposed  of  under  the  educational  program 
for  educational  puri)oses.  a  disposal  governed  by  Section  8304.11,  rather  than 
Section  8304.7  with  the  ])rice  thereof  fixed  in  accordance  with  Section  8304.54 
ivfra  p.  95. 
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own  "sole  use"  (Par.  2;  R.  15)  and  could  use  it  only  for  restrict- 
ed nonflight  purposes,  "Instruction,  Research,  Experiment" 
(Par.  2;  R.  15).  The  plane  could  not  be  flown  (Par.  2,  6;  R.  15), 
it  could  not  be  used  for  commercial  purposes  of  any  kind  (Par. 
2;  R.  15),  it  could  not  be  sold  within  the  first  three  years  of 
Vineland's  possession  without  prior  written  approval  from 
the  Government  (Par.  7;  R.  15),  it  could  not  be  sold  at  any 
time  if  it  was  still  serviceable  for  educational  purposes  (Par. 
7;  R.  15),  and  it  could  not  be  sold  at  any  time  without  first 
being  reduced  to  its  basic  material  content  (Par.  7;  R.  15-16). 

In  addition  to  these  reservations  expressly  placed  on  the 
transfer,  Vineland's  lack  of  an  unencumbered  title  is  evidenced 
by  the  fact  that  no  bill  of  sale  or  certificate  of  title  was  given  to 
Vineland  (R.  125,  228-230) ;  instead,  Vineland  acknowledged 
receipt  of  the  plane  on  a  "Release  of  Custody"  form  issued  by 
the  contractor  who  was  storing  the  plane  for  the  Government 
(Plaintiff's  Exhibit  4).  which  form  carries  the  typewritten 
legend  "This  aircraft  was  sold  for  educational  use  only."  And 
so,  we  submit,  the  original  papers  describing  the  transfer  do 
not  contain  any  basis  for  a  suggestion  that  the  transfer  was  an 
absolute  or  unconditional  conveyance  of  the  Government's 
interest  in  the  plane. 

Also  indicating  that  full  title  to  the  plane  was  not  passed 
to  Vineland  is  the  fact  that  the  total  cash  payment  made 
by  Vineland  was  the  nominal  amount  of  $200.  Since  at  the 
same  time  the  Government  was  selling  similar  planes  to 
ordinary  purchasers  for  $5,000 — and  the  advisory  jury  and 
the  district  court  found  that  to  be  the  value  of  the  plane  at 
that  time  (R.  116,  150) — it  would  be  unreasonable  to  assume, 
as  the  holding  below  of  necessity  does,  that  the  Government 
was  willing  to  convey  its  entire  interest  in  the  plane  to  edu- 
cational institutions  for  only  $200.  If  such  were  the  case,  the 
institution  would  be  in  a  position  not  only  to  resell  the  plane 
contrary  to  the  purpose  of  the  Act  for  unusual  and  excessive 
profits,  as  is  appellees'  claim  here,  but  also  to  defeat  the 
very  purpose  for  which  the  plane  was  transferred  to  it,  i.  e., 
educational  purposes.  And  since  the  nominal  consideration 
of  $200  was  to  be  supplemented  by  the  benefits  from  the 
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intended  educational  use,^  it  would  seem  clear  that  to  achieve 
these  purposes,  the  disposal  agency  would  have  to  retain  an 
effective  control  over  the  institution's  use  and  disposition  of 
the  plane.  Consequently,  remembering  that  the  disposal 
agency's  primary  interest  was  the  achieving  of  the  Act's  pur- 
poses, rather  than  receiving  damages  for  violation  thereof, 
there  should  be  little  doubt  that  the  restrictions  imposed  upon 
educational  institutions,  in  connection  with  the  transfers  to 
them  were  proprietary,  rather  than  contractual  in  nature. 
Only  as  a  proprietary  interest,  entitling  the  Government  to 
recovery  of  the  plane  upon  breach  of  the  restrictions,  could 
these  restrictions  operate  effectively  in  the  discharge  of  this 
function  of  assuring  that  the  property  transferred  was  not 
improperly  diverted  from  educational  use  to  obtain  excessive 
profits. 

Finally,  in  interpreting  this  transfer  of  Government  prop- 
erty it  should  be  remembered  that  "any  ambiguity  in  a  grant 
is  to  be  resolved  favorably  to  a  sovereign  grantor — nothing 
passes  but  what  is  conveyed  in  clear  and  explicit  language"  (see 
Great  Northern  Ry.  v.  United  States,  315  U.  S.  262,  272),  with 
"inferences  being  resolved  not  against  but  for  the  Govern- 
ment." See  Caldwell  v.  United  States,  250  U.  S.  14,  20;  see 
also  Wisconsin  C.  R.  R.  v.  United  States,  164  U.  S.  190,  202; 
United  States  v.  Michigan,  190  U.  S.  379,  401.-" 

The  district  court  placed  considerable  stress  on  the  fact  that 
words  such  as  "price,"  "sell,"  "sold,"  and  "purchase"  were 


^  In  the  Conference  Report  leadini^  to  the  Siirphis  Property  Act  of 
1944,  the  Committee  stated  that  the  provision  for  low-price  sales  to  edu- 
cational institutions  "siniply  has  the  effect  of  treating  the  benefit  so 
accruing  to  the  United  States  as  a  medium  of  payment."  See  H.  Rep. 
No.  1890,  78th  Cong..  2d  sess.,  p.  2!').     Se?.  also.  .siii>ra,  p.  28. 

"®  In  this  connection,  it  shouhl  be  noted  that  considerations  of  pul)lic  policy 
which,  as  the  District  Court  noted  (R.  130),  have  caused  courts  to  strike 
down  or  avoid  unreasonable  restraints  on  alienation  have  no  bearing  ou 
transfers  authorized  by  Congress.  It  would  be  incongruous  indeed  for  a 
constitutional  act  of  Congress,  which  itself  determines  i)ublic  policy,  to  be 
treated  as  against  public  policy.  Moreover,  contrary  to  the  view  expressed 
by  the  court  below,  the  restraints  imposed  by  WAA  I'^irm  (K  would  not 
be  unreasonable,  even  if  established  by  a  private  individual,  since  they 
serve  to  enforce  the  purpose  of  the  transfer  (i.  e.,  educational  usi<).  Set^ 
American  Lnir  of  Property,  Sec.  26.28  (19,">4  ed.)  :  Ifesfatcment.  Propeity, 
Sec.  400,  Conunent  I. 
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used  in  various  documents,  other  than  WAA  Form  65,  which 
described  the  transfer  to  Vineland  (R.  128-129).  However, 
these  words  are,  of  themselves,  inconclusive  as  to  the  nature 
of  the  transfer.  They  do  not  necessarily  require  that  full  title 
be  passed  and  consequently  do  not  preclude  the  retention  of 
an  interest  on  the  basis  of  which  the  property  may  be  recovered 
upon  breach  of  the  valid  restrictions.  See  Williston  on  Sales, 
Sees.  7,  8  (1948  ed.).  Moreover,  to  the  extent  they  have  the 
meaning  of  full  and  unencumbered  transfer  of  title,  attributed 
to  them  by  the  court  below,  that  meaning  is  negatived  by  the 
explicit  terms  of  the  documents  which  were  intended  to  control 
the  transfer.  WAA  Form  65  refers  to  the  transaction  as  merely 
a  "transfer"  under  which  Vineland  would  "acquire"  aeronau- 
tical property  (R.  14-16).  And,  although  the  Release  of  Cus- 
today  Form  (Plaintiff's  Exhibit  4)  uses  the  words  "purchaser" 
and  "sold,"  it  purports  only  to  release  custody  of  the  aircraft  to 
Vineland's  representative  and  carries  the  added  notation  that 
"[t]his  aircraft  w^as  sold  for  educational  purposes  only."  And 
if,  as  the  court  below  ruled,  the  parties  intended  Vineland  to 
receive  full  title  to  the  plane,  it  is  interesting  to  speculate  why 
no  bill  of  sale  or  certificate  of  title  was  ever  issued  to  Vineland. 

Furthermore,  Vineland  understood  that  it  had  not  received 
full  and  unencumbered  title  and  was  acutely  sensitive  of  the 
limitations  on  its  power  to  convey.  In  the  notice  for  bids  which 
culminated  in  the  sale  to  the  Finns,  Vineland  stated  that  the 
plane  was  "subject  to  certain  restrictions  on  the  use  thereof" 
(R.  57)  and  advised  that  before  there  could  be  a  sale  "the  suc- 
cessful bidder  will  be  required  to  secure  the  necessary  releases 
to  said  restrictions  from  the  proper  governmental  agency  of 
the  United  States"  (R.  58).  The  same  provisions  were 
included  in  the  Contract  for  Sale  to  the  Finns  (R.  62-64).  In 
addition,  Vineland,  in  corresponding  with  various  agencies  in 
regard  to  surplus  aircraft,  acknowledged  the  Government's 
power  to  prevent  a  sale  or  exchange  of  the  plane  on  at  least  one 
occasion  (Plaintiff's  Exhibit  18). 

The  Finns  also  recognized  that  the  Government  retained  the 
right  to  block  the  sale  of  the  plane  and  to  insist  that  it  be  used 
in  a  specific  manner;  one  of  them  travelled  all  the  way  from 
California  to  Washington,  D.  C,  and  strenuously  sought   in 

865351—66 i 
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numerous  conferences  with  Government  officials  to  obtain  a 
release  of  those  restrictions  and  governmental  consent  to  the 
sale.  Although  the  testimony  in  the  record  is  conflicting,  there 
is  evidence  that  the  Finns  offered  to  pay  the  Government 
12,000  or  $3,000  for  such  a  release  (R.  687,  but  see  R.  456). 
Likewise,  the  Government  agencies  charged  with  supervision 
of  these  transfers  to  educational  institutions  consistently  ad- 
vised that  the  Government  retained  a  property  interest  and 
insisted  on  compliance  with  the  terms  of  WAA  Form  65 
(R.  686.  824,  871;  Plaintiff's  Exhibit  15;  Finn's  Exhibits  K-7, 
K-8.  K-9,  K-10). 

Thus,  when  viewed  in  context,  it  seems  quite  clear  that  the 
effect  of  the  WAA  Form  65  was  to  retain  a  proprietary  interest 
in  the  plane  transferred  to  Vineland  for  specific  limited  pur- 
poses, the  breach  of  which  entitled  the  Government  to  recover 
possession  of  the  plane.  And  while  we  believe  it  unnecessary  to 
the  disposition  of  this  case  to  fit  the  Government's  arrange- 
ments with  Vineland  within  a  specific  category  of  legal  rela- 
tionships, these  arrangements  had  certain  characteristics  com- 
mon to  certain  well  defined  legal  categories.  It  is  to  those  that 
we  now  turn. 

2.  Bailment.  The  transaction  between  the  Government  and 
Vineland  has  all  the  usual  characteristics  of  a  bailment  by 
the  United  States  to  Vineland  as  the  bailee  for  so  long  as  the 
plane  was  used  for  educational  purposes.  Not  only  was  there 
authority  to  bail  the  plane,^°  but  the  transaction  clearly  comes 
within  the  classic  definition  of  a  bailment,  i.  e.,  the  delivery  of 
possession  of  goods  for  a  specified  purpose  to  be  redelivered  to 
the  bailor  or  otherwise  dealt  with  according  to  his  directions 
after  that  purpose  had  been  fulfilled.  Cf.  Firestone  Tire  and 
Rubber  Co.  v.  Cross,  17  F.  2d  417,  418  (C.  A.  4) ;  Breeden  et  ux. 
v.  Elliott  Bros.,  173  Tenn.  382,  385,  118  S.  W.  2d  219,  220; 
Black's  Law  Dictionary,  p.  184  (3d  ed.  1933).  Paragraph  7  of 
the  WAA  Form  65  provides  for  a  specific  method  of  disposition 
of  the  aircraft  when  the  purpose  of  the  bailment  has  been 

^Section  13  (a)  (1)  (A)  of  the  Surplus  Property  Act  of  1944,  specifically 
authorized  the  "leasing"  of  surplus  property  to  educational  institutions  (see 
supra,  p.  22).  The  word  "lease"  when  applied  to  personal  proijerty  generally 
refers  to  the  relationship  of  bailor  and  bailee.  See  8  C.  J.  S.,  Bailments, 
p.  226. 
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fulfilled,  i.  e.,  when,  in  the  language  of  the  Form,  the  plane 
becomes  "unfit"  for  the  purpose  for  which  it  was  acquired. 

Moreover,  it  is,  of  course,  the  manifested  intention  of  the 
bailor,  not  the  use  of  any  special  formula  of  language,  which 
causes  the  creation  of  a  bailment.  See  Commissioner  v.  San 
Carlos  Milling  Co.,  63  F.  2d  153,  154  (C.  A.  9).  Here,  that 
intent  can  be  found  in  the  refusal  to  give  a  bill  of  sale  or  cer- 
tificate of  title  combined  with  the  strict  conditions  on  use  and 
sale  which  appear  in  Regulation  4  and  WAA  Form  65.  (See 
supra,  pp.  38-39).  When,  in  addition,  it  is  noted  that  neither 
the  regulation  nor  the  Form  used  language  clearly  designed 
to  effectuate  a  transfer  of  title  and  that  the  Agreement  gave 
Vineland  no  power  of  disposition  of  the  aircraft  except  under 
the  conditions  and  in  the  manner  specified  in  paragraph  7,  it 
becomes  clear  that  there  existed  in  the  transfer  all  of  the  ele- 
ments ordinarily  necessary  to  create  a  bailment:  the  delivery 
of  personal  property  for  a  specific  purpose  and  the  retention 
by  the  bailor  of  the  right  to  control  the  disposition  of  the  prop- 
erty after  the  purpose  had  been  fulfilled. 

In  the  instant  case  the  bailment  came  to  an  end  when,  in 
October  1951,  Vineland  ceased  to  use  the  plane  for  educational 
purposes  (R.  267).  From  that  time  on  the  Government  had 
the  right  to  repossess  the  plane  for  whatever  purpose  it  de- 
sired. Moreover,  even  before  Vineland  discontinued  its  use 
of  the  plane,  its  attempted  transfer  of  title  to  the  Finns — 
whether  effective,  as  the  court  below  held  in  its  Memorandum 
Opinion  (R.  130),  or  not  (see,  infra,  pp.  67-70) — violated  the 
terms  of  the  bailment,  thereby  terminating  Vineland's  interest 
in  the  plane  and  entitling  the  Government  to  maintain  an 
action  for  conversion  against  Vineland  or  the  Finns.  Coy  v. 
E,  F.  Hutton  &  Co.,  44  Cal.  App.  2d  386,  112  P.  2d  639; 
Knowles  v.  Smith,  190  Mich.  409,  157  N.  W.  276;  Buckmas- 
ter  V.  Mower,  21  Vt.  204,  From  another  point  of  view,  the 
Government  as  bailor  had  the  right  to  terminate  the  bailment 
and  retake  possession  of  the  plane  when  Vineland  permitted 
the  property  to  be  used  for  flight  purposes  contrary  to  the  ex- 
press conditions  of  the  bailment  to  Vineland.  Trotter  v.  Union 
Indemnity  Co.,  35  F.  2d  104  (C.  A.  9) ;  Baxter  v.  Woodward, 
191  Mich.  379,  158  N.  \V.  137;  Carstensen  v.  Gottesburen,  215 
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Cal.  258,  9  P.  2d  831;  Burnett  v.  Edward  J.  Dunnigan,  Inc., 
165  Wash.  164,  4  P.  2d  829;  Cal.  Civil  Code,  Sec.  1931. 

3.  Trust.  The  relationship  between  the  Government  and 
Vineland  also  fits  into  that  of  a  trust,  with  Vineland  being  the 
trustee  of  the  plane.  The  avowed  purpose  of  this  disposal 
program  strongly  supports  such  a  construction,  especially  in 
view  of  the  public  policy  favoring  educational  trusts  and  the 
consequent  judicial  rule  of  construction  that  instruments 
should  be  liberally  construed  to  support  such  trusts.  See 
Bogert,  Trusts  and  Trustees,  Vol.  2A,  Sec.  361  (1953  ed.).  The 
courts  have  commonly  construed  transfers  of  this  nature  be- 
tween governmental  units  as  creating  trusts,  since  the  intended 
purpose  was  clear  and  express.  Limitations  on  use  or  redis- 
posal  were  not  deemed  as  necessary  as  they  might  be  in  an 
arm's  length  transaction  between  private  parties.  See,  e.  g., 
United  States  v.  Michigan,  190  U.  S.  379 ;  ^^  Wyoming  Agricvl- 

*'In  United  States  v.  Michigan,  supra,  an  act  of  Congress  had  granted 
certain  public  lands  to  the  State  of  Michigan  for  the  pnrpose  of  aiding  the 
State  in  the  constrnction  and  operation  of  a  canal.  Some  of  the  land  so 
granted  was  as  a  right  of  way  for  the  canal,  while  other  land  was  expressly 
made  suiiject  to  the  disposal  of  the  State  legislature  for  the  above  purposes. 
Although  the  statute  contained  no  technical  trust  language,  the  Supreme 
Court  held  that  the  State  held  the  land  in  trust  and  had  the  duty  to  account 
to  the  United  States  for  money  received  from  the  sale  of  certain  portions  of 
the  land : 

Whether,  under  these  circumstances,  technical  words  were  used  to 
express  the  thought  tl-at  the  State  was  to  be  a  trustee,  is  not  impor- 
tant if,  upon  a  reading  of  the  statutes  and  a  survey  of  the  condition 
of  the  country  when  the  acts  were  passed,  it  is  apparent  that  the 
intent  was  that  the  State  should  occupy  the  position  of  trustee  in  the 
construction  and  operation  of  the  canal.     (190  U.  S.  396.) 

An  examination  of  the  act  of  Congress  of  1S52,  set  forth  in  the  fore- 
going statement  of  facts,  will  show,  as  we  think,  the  trust  character 
of  the  transaction  between  the  United  States  and  the  State.  There  is 
granted  to  the  State,  by  section  one,  the  right  of  locating  a  canal 
through  the  public  lands  of  the  United  States  400  feet  in  veidth,  but  this 
riglit  of  way  is  by  the  terms  of  the  act  to  be  used  by  the  State,  or  under 
its  authority  for  the  construction  or  convenience  of  such  canal  and  the 
appurtenances  thereto,  and  the  use  thereof  is  thereby  vested  in  the 
State  forever,  but  "for  the  purposes  afoi-esaid  and  no  other."  *  *  * 
The  act  does  not  grant  an  absolute  estate  in  fee  simple  in  the  land 
covered  by  this  right  of  way.  It  was  in  effect  a  grant  upon  condition 
for  a  special  purpose;  that  is,  in  trust  for  use  for  the  purposes  of  a 
canal,  and  for  no  other.  The  State  had  no  power  to  alien  it  and  none 
to  put  it  to  any  other  use  or  purposes.  Such  a  grant  creates  a  trust, 
at  least  by  implication  (ItM)  U.  S.  at  398). 
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tural  College  v.  Irvine,  206  U.  S.  278;  Ervien  v.  United  States, 
251  U.  S.  41;  Fenn  v.  Kinsey,  45  Mich.  446,  8  N.  W.  64.  The 
restrictive  conditions  on  Vineland's  possession  and  power  to 
sell  the  plane  lend  themselves  to  being  treated  as  instructions 
to  the  trustee  set  forth  as  part  of  the  transfer.  As  in  the  case 
of  a  bailment,  violation  of  the  terms  of  the  transfer  by  Vine- 
land  as  trustee  would  authorize  the  Government  to  retake 
title  and  possession  of  the  plane.  See  Restatement,  Trusts, 
Sec.  333,  334;  cf.  Hopkins  v.  Grimshaw,  165  U.  S.  342;  Shoe- 
maker V.  American  Security  &  Trust  Co.,  163  F.  2d  585 
(C.  A.  D.  C).  And  this  could  be  enforced  against  the  Finns 
as  well,  since  they  had  notice  of  the  terms  of  the  transfer  to 
the  school  and  the  infirmities  of  Vineland's  title.  See  Restate- 
ment, Trusts,  Sees.  288,  291. 

4.  Determinable  fee.  Finally,  we  believe  that  the  Govern- 
ment's transfer  to  Vineland  may  be  regarded  as  a  transfer  of 
title  subject  to  reverter  to  the  United  States  upon  breach  of 
the  conditions  specified  in  WAA  Form  65.  This  not  only 
would  be  consistent  with  the  language  of  sale  stressed  by  the 
court  below  (R.  128-129,  supra,  pp.  40-41) ,  but  also  would  give 
effect  to  the  limited  purpose  of  educational  use  for  which  the 
transfer  was  made.  Under  this  construction  Vineland  would 
have  obtained  a  determinable  fee  interest  in  the  plane,  which, 
although  not  common  for  personal  property,  has  been  recog- 
nized by  the  courts  on  numerous  occasions.  See,  e.  g..  Hale  v. 
Finch,  104  U.  S.  261 ;  Boal  v.  Metropolitan  Museum  of  Art,  298 
Fed.  894  (C.  A.  2) ;  National  Metropolitan  Bank  v.  United 
States,  111  F.  Siipp.  422  (Ct.  Cls.).  In  Northern  Pacific  Ry.  v. 
Tommend,  190  U.  S.  267,  the  Supreme  Court  construed  the 
grant  of  a  railroad  right  of  way  as  the  conveyance  of  a  deter- 
minable fee  subject  to  reverter  for  violation  of  the  conditions 
of  the  transfer  (190  U.  S.  at  271) : 

*  *  *  But,  although  there  was  a  present  grant  it  was 
yet  subject  to  conditions  expressly  stated  in  the  act, 
and  *  *  *  to  those  necessarily  implied,  such  as  that 
the  road  shall  be  used  for  the  purposes  designed.  Mani- 
festly, the  land  forming  the  right  of  way  was  not 
granted  with  the  intent  that  it  might  be  absolutely 
disposed  of  at  the  voUtion  of  the  company.     On  the 


46 

contrary,  the  grant  was  explicitly  stated  to  be  for  a 
designated  purpose,  one  which  negated  the  existence 
of  the  power  to  voluntarily  alienate  the  right  of  way 
or  any  portion  thereof.  The  substantial  consideration 
inducing  the  grant  was  the  perpetual  use  of  the  land 
for  the  legitimate  purposes  of  the  railroad,  just  as 
though  the  land  had  been  conveyed  in  terms  to  have 
and  to  hold  the  same  so  long  as  it  was  used  for  the 
railroad  right  of  way.  In  effect  the  grant  was  of  a 
limited  fee.  made  on  an  implied  condition  of  reverter 
in  the  event  that  the  company  ceased  to  use  or  retain 
the  land  for  the  purpose  for  which  it  was  granted.  *  *  * 

See  also  Hale  v.  Finch,  104  U.  S.  261 ;  Gamble  v.  Gates,  92 
Mich.  510,  52  N.  W.  941. 

The  Northern  Pacific  case  provides  strong,  if  not  compelling, 
authoritj^  for  reading  the  Government's  transfer  of  the  plane 
to  Vineland  as  constituting  a  grant  of  "a  limited  fee,  made  on 
an  implied  condition  of  reverter  in  the  event  the  [grantee] 
ceased  to  use  or  retain  the  [property]  for  the  purpose  for  which 
it  was  granted."  As  here,  the  grant  in  Northern  Pacific  ap- 
peared to  be  in  terms  of  a  transfer  of  title  (see  190  U.  S.  at  271). 
Howe\'er,  both  in  Northern  Pacific  and  here,  the  transfer  was 
for  a  specific  limited  purpose ;  in  Northern  Pacific,  the  purpose 
was  "the  construction  of  a  railroad  and  telegraph  as  proposed" 
(190  U.  S.  at  268)  and  here  the  transfer  was  for  the  sole  use 
of  a  tax-supported  educational  institution  for  the  purpose  of 
non-flight  instructional.  Surely,  this  expressed  purpose  for 
the  transfer,  particularly  when  coupled  with  the  specific 
restriction  on  further  disposition,  in  the  language  of  the  North- 
ern Pacific  case,  "negated  the  existence  of  the  power  to  vol- 
untarily alienate"  the  airplane  before  it  became  unfit  for  such 
educational  use  or  in  a  manner  other  than  that  specified  in 
the  Agreement. 

Moreover,  paralleling  the  fact  that  in  Northern  Pacific  the 
substantial  consideration  for  the  grant  was  "the  perpetual  use 
of  the  land  for  the  legitimate  purposes  of  the  railroad"  (190 
U.  S.  at  271),  is  the  fact  here  that  the  substantial  considera- 
tion for  the  Government's  transfer  of  the  airplane  to 
Vineland  was  the  continued  educational  use  of  the  plane  to 
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meet  the  legitimate  needs  of  the  recipient  educational  insti- 
tution so  long  as  the  aircraft  was  fit  for  such  use.  This  factor 
is  of  particular  significance  here  for,  as  already  discussed, 
Section  13  (a)  (1)  (C)  of  the  Surplus  Property  Act  of  1944, 
infra,  p.  83,  required  the  War  Assets  Administration  to  treat 
the  benefits  from  educational  use  of  the  airplane  as  part  of 
the  payment  for  it,  and  it  was  on  this  basis  that  the  War 
Assets  Administration  charged  Vineland  only  $200  for  the 
airplane  when  its  fair  market  value  at  the  time  was  at  least 
$5,000.  In  view  of  the  virtual  identity  of  the  controlling  facts, 
we  believe  to  be  fully  applicable  here  the  holding  in  Northern 
Pacific  that,  despite  the  absence  of  an  express  reservation 
of  a  right  of  reverter  in  the  Government,  "[i]n  effect  the 
grant  was  of  a  limited  fee,  made  on  an  implied  condition  of 
reverter  in  the  event  that  the  company  ceased  to  use  or  retain 
the  land  for  the  purpose  for  which  it  was  granted"  (190  U.  S. 
at271).^2 

With  such  a  right  of  reverter  in  the  Government,  it  follows 
from  the  very  nature  of  the  Government's  right  that  upon 
breaches  of  the  conditions  of  the  determinable  fee,  such  as 
those  committed  by  Vineland  here,  title  to  the  plane  reverted 
to  the  Government  and  so  the  Government  was  entitled  to 
immediate  possession  thereof.    See  cases  cited  in  fn.  32,  p.  47. 

D.  Appellees  are  estopped  to  deny  that  the  terms  of  WAA  Form  6.5  are 
valid  or  to  deny  that  a  breach  of  the  terms  entitles  the  Government  to 
retake  the  plane 

When  the  Government  transferred  the  plane  to  Vineland, 
it  was  clear  that  the  disposal  agency  considered  the  terms  of 
WAA  Form  65  to  be  consistent  with  the  Act  and  the  regula- 
tion, and  interpreted  the  Agreement  as  providing  for  the  reten- 


^^  It  is  settled  that  no  particular  formula  need  be  used  to  briug  about 
the  retention  of  a  right  of  reverter  in  the  grantor,  and,  indeed,  that  no 
express  retention  of  a  right  of  reverter  is  necessary.  See,  e.  g.,  Staack  v. 
Dettcrding,  182  Iowa  582,  161  N.  W.  44 ;  School  District  No.  5  v.  Everett, 
52  Mich.  .314,  17  N.  W.  926;  Board  of  Education  v.  Edison,  18  Ohio  St.  221; 
Meade  v.  Ballard,  7  Wall.  (74  U.  S.)  290;  Leonard  v.  Burr,  18  N.  Y.  96. 
The  Restatement  suggests  that  disproportionately  low  consideration  from 
the  grantee  and  a  dedication  to  use  important  to  the  grantor,  both  present 
in  this  case,  indicate  tlie  retention  of  a  right  of  reverter.  See  Restatement,. 
Property,  sec.  45,  com.  p. 
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tion  by  the  Government  of  a  property  interest  in  planes  trans- 
ferred under  this  program.  See  supra,  pp.  6,  9,  32,  42.  As- 
suming, arguendo,  that  the  court  below  was  correct  in  ruling 
that  the  Government  retained  only  contractual  rights  (R.  130), 
Vineland  is  nevertheless  estopped  to  deny  that  the  Government 
retained  a  property  interest.  The  disposal  agency  made  the 
transfer  on  the  basis  of  this  understanding,  as  Vineland  well 
knew  (see  supra,  pp.  5-7),  so  that  all  the  elements  of  a  com- 
mon law  estoppel  situation  are  present.  See  Pomeroy,  Equity 
Jurisprudence,  Sec.  805  (4th  ed.  1918).  Moreover,  in  view 
of  Vineland's  knowledge  of  the  disposal  agency's  understand- 
ing as  to  the  effect  of  WAA  Form  65,  it  would  seem,  under 
well-settled  principles,  that  the  understanding  became  part  of 
the  agreement,  equally  binding  and  effective  upon  both  parties 
thereto.  Holhrook  v.  Petrol  Corp.,  Ill  F.  2d  967  (C.  A.  9); 
Pacific  Portland  Cement  Co.  v.  Food  Mach.  &  Chem.  Corp., 
178  F.  2d  541  (C.  A.  9).  Finally,  Vineland  acquiesced  in  this 
administrative  interpretation  for  more  than  4  years ;  we  submit 
that  this  long  period  of  acquiescence  constitutes  an  acceptance 
by  Vineland  of  the  terms  as  understood  by  the  administrative 
agency.  Of.  Fitzpatrick  v.  Flannngan,  106  U.  S.  648;  Miller 
V.  Continental  Shipbuilding  Corp.,  265  Fed.  158  (0.  A.  2) ; 
Monad  Engineering  Co.  v.  United  States,  53  Ct.  Cls.  179;  City 
of  Reading  v.  Rae,  106  F.  2d  458  (C.  A.  3),  certiorari  denied, 
308  U.  S.  607.  Since  the  Finns  were  not  bona  fide  purchasers, 
their  rights  are  no  greater  than  Vineland's.  and  they  also  are 
barred  by  Vineland's  acceptance  of  the  plane  without  protest 
as  to  the  conditions  and  by  Vineland's  long  period  of  acqui- 
escence.    Cf .  Stacy  V.  Thrasher,  47  U.  S.  44,  59. 

Likewise,  both  Vineland  and  the  Finns  are  precluded  from 
contending  that  the  provisions  of  WiVA  Form  65  are  invalid. 
If,  as  the  district  court  concluded,  Vineland  was  entitled  to 
more  beneficial  terms  under  the  statute  and  the  regulations 
that  it  was  accorded  under  the  contract,  it  has  waived  its  right 
to  insist  on  those  terms.  Cf.  Shutte  v.  Thompson,  15  Wall.  (82 
U.  S.)  151.  In  the  very  field  of  Government  contracts  for  the 
acquisition  or  disposal  of  property,  the  courts  have  re]Deatedly 
held  contractors  bound  to  the  prices  set  by  their  contracts  even 
though  they  could  have  rejected  the  contracts  and  insisted  on 
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a  better  price  under  a  statute  or  regulation.  American  Smelt- 
ing &  Refining  Co.  v.  United  States,  259  U.  S.  75;  Matson 
Navigation  Co.  v.  United  States,  284  U.  S.  352;  St.  Louis  Hay 
&  Grain  Co.  v.  United  States,  191  U.  S.  159 ;  Parish  v.  United 
States,  8  Wall.  (75  U.  S.)  489,  490;  cf.  Gray  v.  Commodity 
Credit  Corp.,  159  F.  2d  243  (C.  A.  9),  certiorari  denied,  331 
U.  S.  842;  see  also,  cases  cited  supra,  pp.  35-36.  Moreover,  just 
as  a  party  may  not  accept  benefits  conferred  by  a  statute  and 
at  the  same  time  attack  the  validity  of  the  conditions  imposed 
by  the  legislature  (e.  g.,  Fahey  v.  Mallonee,  332  U.  S.  245,  255; 
United  States  v.  City  and  County  of  San  Francisco,  310  U.  S. 
16,  29),  defendants  should  not  be  permitted  to  enjoy  the  bene- 
fits of  the  agency's  administrative  decision  to  allot  the  plane  to 
Vineland  and  attack  the  validity  of  the  conditions  imposed  by 
the  agency.  Cf.  Callanan  Road  Co.  v.  United  States,  345  U.  S. 
507,  513.  In  formal  terms,  the  vice  of  the  ruling  below  is  that 
the  claim  by  Vineland  (and  derivatively  by  the  Finns)  that 
Vineland  acquired  title  to  the  plane  from  the  Government  is 
predicated  on  the  very  document  which  the  district  court  found 
to  be  invalid,  and  it  is  settled  that  a  party  may  not  at  the  same 
time  "claim  both  under  and  against  the  same  deed."  See 
Gibson  v.  Lyon,  115  U.  S.  439,  447.  If,  as  the  court  below  con- 
cluded, the  disposal  agency  was  without  authority  to  make 
transfers  under  the  terms  set  out  in  WAA  Form  65,  the  logical 
result  of  that  decision  is  that  the  transfer  was  void  and  neither 
Vineland  nor  the  Finns  ever  acquired  any  interest  in  the  plane, 
a  result  which  defendants  obviously  would  not  wish  to  accept. 
From  another  viewpoint,  a  ruling  that  defendants  could  re- 
tain the  plane  without  being  held  to  the  conditions  of  Vine- 
land's  contract  with  the  Government  would  be  an  usurpation  of 
the  administrative  discretion  of  the  disposal  agency.  It  can- 
not be  said  with  any  certainty  that  the  agency  would  have 
transferred  this  plane  to  Vineland  absent  the  protective  provi- 
sions of  WAA  Form  65;  thus  judgment  for  defendants  in  this 
case  would  require  the  court  to  rewrite  the  contract  for  the 
transfer  to  Vineland  as  originally  understood  by  both  parties, 
striking  the  clauses  now  felt  to  be  distasteful,  without  regard 
to  whether  the  administrative  agency  would  have  made  the 
transfer  in  the  absence  of  these  provisions  as  construed  by  it. 
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Cf.  Federal  Power  Commission  v.  Idaho  Power  Company,  344 
U.  S.  17.  The  impropriety  of  such  a  result  is  emphasized  in  the 
instant  case,  where  the  disposal  agency  was  given  broad  dis- 
cretionary powers  to  fix  the  price  and  the  terms  of  the  trans- 
fer— as  well  as  to  determine  whether  there  would  be  a  transfer 
at  all  and  if  so,  to  whom. 

E.  Even  if  the  restrictions  are  contractual,  the  Government  is  entitled  to 
damages  against  Vineland  for  breach  thereof 

In  its  amended  complaint,  the  Government  not  only  sought 
a  declaration  that  it  was  the  owner  of  the  plane  and  was 
entitled  to  immediate  possession  thereof,  but  also,  damages 
against  Vineland  for  breach  of  contract  based  on  Vineland's 
failure  to  abide  by  the  restrictions  imposed  by  WAA  Form  65 
(R,  23-25,  28).  The  court  below  dismissed  the  Government's 
complaint  on  this  cause  of  action  as  well,  on  the  ground  that 
the  restrictions  imposed  by  WAA  Form  65  were  invalid  and  so 
the  contract  between  the  Government  and  Vineland  passed  to 
Vineland  full  and  unencumbered  title  to  the  plane  (R.  132- 
135).  Consequently,  the  court  did  not  reach  the  question 
whether  the  restrictions,  if  valid,  were  violated  so  that  the 
United  States  was  entitled  to  recover  damages  from  Vineland 
for  breach  of  contract. 

We  have  discussed  in  considerable  detail  the  error  of  the 
court  in  holding  that  the  restrictions  were  invalid ;  in  this  con- 
nection, we  have  shown  that  the  imposition  of  the  restrictions 
was  authorized,  if  not  required,  both  by  the  Surplus  Property 
Act  of  1944  and  by  War  Assets  Administration  Regulation  4. 
See  supra,  pp.  22-36.  It  remains  accordingly,  to  show  that  the 
restrictions  were  breached.     See  also  supra,  p.  43. 

There  could  be  little  dispute  that  in  the  absence  of  a  release 
of  the  restrictions  by  the  Federal  Security  Agency,  the  only 
Government  agency  authorized  to  release  same  (R.  151) — and 
the  advisory  jury  as  well  as  the  district  court  found  that  there 
was  no  such  release  (R.  116,  151)  ^^ — an  outright  sale  of  the 

^'Althouiih  the  Kiiuis  obtained  the  CAA  re;,'i.stration  (if  title  and  a  ferry- 
ing i)eru]it,  it  is  clear,  under  the  statute  authorizing  the  CAA  power  to  reg- 
ister titles,  that  such  registration  has  no  significance  whatever  in  a  proceed- 
ing to  adjudicate  title.  Civil  Aeronautics  Act  of  1938,  Section  501  (f),  52 
Stat.  1005,  as  amended,  49  U.  S.  C.  521  (f).     Indeed,  the  statute  provides 


51 

plane  by  Vineland  to  the  Finns  would,  in  the  circumstances  of 
this  case,  violate  the  terms  of  WAA  Form  65. 

That  Form,  the  provisions  of  which  Vineland  agreed  to  by- 
signing  it  and  accepting  delivery  of  the  plane  thereunder,  pro- 
vided that  all  property  "acquired  hereunder  is  for  the  sole  use 
of  a  tax-supported  or  non-profit  institution"  for  nonflight  in- 
struction purposes  (Paragraph  2;  R.  15).  Paragraph  6  of  the 
Form  goes  on  to  prohibit  flight  of  aircraft  acquired  under  this 
program  (R.  15),  and  Paragraph  7  contains  the  agreement  that 
"all  acquired  property  when  unfit  for  the  above  purpose  (i.  e. 
educational  nonflight  use)  will  be  sold  only  as  scrap  and  then 
only  after  it  shall  have  been  rendered  completely  unfit  and 
luseless  except  for  its  basic  material  content"  (R.  15-16). 
Plainly,  these  provisions  of  the  Agreement  would  be  violated 
by  an  outright  sale  to  the  Finns,  who  are  not  associated  with 
any  educational  institution  and  who,  as  the  court  below  found 
(R.  151).  intended  to  use  the  plane  for  commercial  transporta- 
tion service. 

Vineland  urged  at  the  trial  and  continues  to  urge  in  this 
Court,  that  although  it  entered  into  a  contract  for  the  sale  of 
the  plane  to  the  Finns,  the  sale  was  never  fully  accomplished 
and  even  if  it  were,  it  was  ultra  vires  Vineland.  While  we  be- 
lieve that  Vineland's  position  has  substantial  merit  (see  infra,^ 
pp.  67-70),  the  court  below  disagreed.  It  held  in  its  Memo- 
randum of  Decision  that  in  giving  to  the  Finns  a  CAA  form  bill 
of  sale,  signed  by  its  superintendent,  which  declared  that  the 
school  did  "hereby  sell,  grant,  transfer  and  deliver  [to  defend- 
ants Finns]  all  of  *  *  *  [its]  right,  title  and  interest  in  and 
to  such  aircraft"  and  a  "Bill  of  Sale"  on  Vineland  stationery 
declaring  "We  hereby  sell  *  *  *,"  Vineland  manifested  an  in- 
tention to  pass  immediate  title  to  the  Finns  (R.  130) .  In  addi- 
tion, it  held  that  the  transaction  was  not  invaUd  under  the 
applicable  California  statute  (R.  131).  Should  this  Court 
agree  with  these  rulings  of  the  district  court-  to  the  effect  that 

that  it  shall  not  evea  be  admitted  as  evidence  before  a  court  hearing  such 
a  proceeding.  The  record  shows  that  the  Finns  were  familiar  with  that 
provision  of  the  Act  (R.  483),  but  even  if  they  had  not  known  of  it,  they 
must  be  held  to  have  notice  of  a  statute  of  the  United  States  and  cannot 
rely  on  their  ignorance  of  the  very  law  which  permitted  the  representation 
they  allegedly  relied  upon.  OAA  registration  establishes  nationality  alone. 
49  U.  S.  C.  521  (f). 
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Vineland  did  transfer  title  to  the  Finns  for  flight  purposes, 
then  it  follows  that  Vineland  breached  the  restrictions  against 
such  a  sale  of  the  plane  and  viewing  the  restriction  on  sale  as 
contractual  only,  the  United  States  is  entitled  to  damages  for 
the  breach. 

Should  this  Court,  however,  disagree  with  these  rulings  and 
hold  instead  that  despite  these  bills  of  sale,  Vineland  did  not 
manifest  an  intention  to  transfer  title  to  the  Finns  at  least  until 
the  necessary  governmental  releases  had  been  obtained,  we  be- 
lieve that  the  restriction  against  sale  of  the  plane  qua  plane 
were  nevertheless  breached ;  for  the  effect  of  Vineland's  giving 
these  documents  to  the  Finns  was  to  enable  them  to  represent 
to  third  persons  that  they  in  fact  were  the  owners  of  the  plane. 
This  established  a  strong  possibility  that  bona  fide  dealings 
with  the  Finns  by  such  third  parties  would  create  rights  against 
the  plane  which  might  result  in  diverting  it  from  the  educa- 
tional purpose  for  which  the  Government  transferred  it  to 
Vineland.  Should  this  Court  hold,  contrary  to  the  findings  of 
the  advisory  jury  (R.  114-115),  that  International  was  in 
the  position  of  such  a  bona  fide  purchaser,  entitled  to  enforce 
its  chattel  mortgage  and  aircraft  lien  against  the  plane  even 
though  the  Finns  did  not  have  title  thereto,^*  there  could  be  no 


"We  do  not  inteii'l  iu  this  brief  to  engage  in  a  detailed  discussion  of 
International's  claim  iliat  it  has  rights  to  the  plane  even  though  the  Finns 
lacked  title  thereto,  for  we  believe  that  in  view  of  the  advisory  jury's 
findings  (R.  115),  which  are  supported  by  more  than  adequate  evidence. 
International's  rights  are  entirely  dependent  upon  or  derivative  from  those 
of  the  Finns.  However,  brief  comment  thereon  may  be  in  order.  Inter- 
national's claim  that  it  had  rights  to  the  plane  independent  of  those  of  the 
Finns  has  been  predicated  on  the  gi-ounds  that  (1)  International  was  en- 
titled to  the  protection  given  a  bona  fide  purchaser  of  aircraft  by  Section 
503  (c)  of  the  Civil  Aeronautics  Act  of  1938  and  Section  25  of  the  Sur- 
plus Property  Act  of  1944,  (2)  the  Government  is  estopped  to  as.sert  its 
interest  because  International  relied  upon  governmental  representation 
that  the  Finns  had  title,  (3)  International  held  an  aircraft  lien  established 
under  California  statutes,  and  (4)  International  gained  an  Interest  in  the 
plane  by  accession.  The  finding  of  the  advisory  jury  that  International 
had  "knowledge  or  notice"  of  the  Government's  claim  of  title  (R.  115) 
effectively  precludes  International  from  contending  that  it  was  a  bona 
fide  purchaser  {Simons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  417:  Hazel- 
hiirst  V.  The  Lulu,  77  U.  S.  192,  201-202),  that  it  caii  claim  an  estoppel 
on  the  basis  of  reasonable  reliance  on  misrepresentations  (2  Pomeroy, 
Equity  Jurisprudence  (4th  Ed.  1918),  Section  8;  Standard  Oil  Co.  v.  United 
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doubt  that  Vineland's  action  in  enabling  the  Finns  to  appear  to 
have  title  to  the  plane  resulted  in  not  only  a  breach  of  the  re- 
strictions against  sale  but  substantial  damages  to  the  United 
States. 

In  addition,  not  only  did  Vineland  breach  the  restrictions  on 
the  sale  of  the  plane,  but  it  also  breached  the  conditions  re- 
stricting the  use  to  which  the  plane  ixiight  be  put;  i.  e.,  that  the 
plane  was  to  be  used  for  non-flight  instructional  purposes  (Par. 
2,  R.  15)  and  that  it  "will  not  be  used  for  any  actual  flight  pur- 
poses" (Par,  6,  R.  15).  The  undisputed  evidence  shows  that  in 
violation  of  these  restrictions,  Vineland  permitted  the  Finns  to 
fly  the  plane  away  from  the  school  and  to  prepare  it  for  even 
more  extensive  flight  use.  While  it  is  true  that  the  Finns  had 
obtained  the  possession  of  the  plane  for  these  purposes  by 


states,  107  F.  2d  402  (C.  A.  9),  certiorari  denied,  309  U.  S.  673),  that  it 
was  entitled  to  the  statutory  lien  (cf.  Santa  Cruz  Rock  Pavement  Co.  v. 
Lyons,  117  Cal.  212),  or  that  it  greatly  increased  the  value  of  the  plane 
without  notice  of  the  true  state  of  title  {Union  Naval  Stores  Co.  v.  United 
States,  240  U.  S.  284). 

If  any  of  these  positions  were  available  to  International,  as  a  factual 
matter,  we  would  nevertheless  urge  that  they  are  inapplicable  in  this 
case,  as  a  matter  of  law.  Section  25  of  the  Surplus  Property  Act  (58 
Stat.  765)  establishes  that  a  bona  fide  purchaser  can  rely  on  an  instru- 
ment executed  by  the  disposal  agency  as  being  valid  under  the  Act,  but 
does  not  create  any  rights  superior  to  the  disposal  contract.  Section 
503  (c)  of  the  Civil  Aeronautics  Act  (52  Stat.  1008,  49  U.  S.  C.  523  (c)) 
protects  a  bona  fide  purchaser  from  the  assertion  of  a  prior  conveyance 
which  could  have  been  recorded,  but  it  has  no  significance  here,  since 
the  only  possible  conveyance  involved  here  is  the  transfer  to  Vineland 
(the  transfer  upon  which  International  must  rely),  and  a  sale  by  tlie 
United  States  of  a  public  aircraft  need  not  be  recorded.  Civil  Aero- 
nautics Act  of  1938,  Section  503  (a),  52  Stat.  1006,  49  U.  S.  C.  523  (a)  ; 
cf.  Section  1  (30),  52  Stat.  977,  49  U.  S.  C.  401  (30).  No  estoppel  can 
be  raised  against  the  United  States  for  the  action  of  CAA  oflScials  in  rep- 
resenting that  the  Finns  had  title,  assuming  that  such  representations  were 
made,  since  CAA  officials  do  not  have  authority  to  make  such  represen- 
tations. Section  501  (f),  52  Stat.  1005,  49  U.  S.  C.  521  (f )  ;  City  and 
County  of  San  Francisco  v.  United  States,  223  F.  2d  737  (C.  A.  9).  The 
California  aircraft  lien  is  invalid  vis  a  vis  the  Government  since  it  is 
dependent  upon  possession  (Cal.  Code  Civil  Proc.  Sec.  1208.61)  and  cannot, 
in  any  event,  effect  property  of  the  United  States  which  can  be  disposed 
of  only  by  Congress.  United  States  Constitution,  Article  IV,  Sec.  3,  CI.  2 ; 
United  States  v.  Allegheny  County,  322  U.  S.  179;  likewise,  the  Government's 
title  to  the  plane  could  not  have  been  lost  to  the  airport  by  accession,  absent 
congressional  authority  therefor. 
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representing  to  Vineland  that  they  had  obtained  the  releases 
of  restrictions,  as  required  by  the  Vineland-Finn  agreement, 
this  does  not  excuse  Vineland's  dereliction  of  its  responsibilities 
in  the  matter;  Vineland  accepted  the  Finns'  representation  at 
face  value  without  making  any  inquirj^  from  state  or  federal 
surplus  property  agencies,  with  which  Vineland  had  had  exten- 
sive correspondence,  to  determine  whether  a  release  of  the  re- 
strictions had  in  fact  been  obtained  by  the  Finns.  Ordinary  cau- 
tion would  have  caused  any  school  to  make  such  inquiry,  and 
Vineland  had  even  greater  reason  to  investigate,  since  it  had 
been  involved  in  previous  difficulties  relating  to  the  sale  of  an- 
other plane  under  this  same  surplus  property  disposal  program 
(Plaintiff's  Exhibit  13).  By  this  conduct,  which,  viewed  even 
in  its  best  light,  constituted  negligent  disinterest,  Vineland  per- 
mitted the  plane  to  be  flown  for  noneducational  purposes  by 
persons  who  were  not  connected  with  any  educational  institu- 
tion. The  entire  purpose  of  the  transfer  to  Vineland  was  vio- 
lated as  soon  as  Vineland  lost  custody  of  the  plane  and  it  ceased 
to  serve  an  educational  purpose.  Or,  in  terms  of  the  WAA 
Form  65,  the  restrictions  imposed  by  Paragraphs  2  and  6  were 
breached  by  the  delivery  of  the  plane  to  the  Finns  for  these 
flight  purposes. 

Finally,  even  if  the  terms  of  the  contract  between  Vineland 
and  the  Finns  had  been  rigidly  followed,  and  Vineland  had 
not  released  custody  of  the  plane  prematurely,  the  record  indi- 
cates that  the  Vineland-Finn  agreement  contemplated  a  trans- 
fer in  violation  of  Paragraph  7  of  the  WAA  Form  65.  The 
Vineland-Finn  contract  provided  that  "[i]n  the  event  that  the 
Contractors  [i.  e.,  the  Finns]  are  unable  to  secure  the  aforesaid 
Government  releases  within  one  (1)  year  from  the  date  of  this 
agreement  *  *  *  said  Contractors  shall,  nevertheless,  be  en- 
titled to  delivery  of  the  aforesaid  C-46  Aircraft  No.  23645  for 
salvage  purposes  only  *  *  *"  (R.  64).  Paragraph  7  of  WAA 
Form  65,  on  the  other  hand,  expressly  prohibits  transfer  of 
the  plane  by  Vineland  at  any  time  unless  the  plane  is  first 
reduced  to  its  basic  material  content  so  that  it  can  serve  only 
as  scrap  (R.  15-16).  Section  8304.1  infra,  pp.  89-90,  carefully 
distinguishes  between  salvage  and  scrap;  according  to  that 
section,  scrap  means  "property  that  has  no  reasonable  prospect 
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of  sale  except  for  its  basic  material  content,"  whereas  "[s]al- 
vage  has  some  value  in  excess  of  its  basic  material  content  be- 
cause it  may  contain  serviceable  components  or  may  have 
value  to  a  purchaser  who  may  make  major  repairs  or  altera- 
tions." At  the  trial  below,  this  difference  was  emphasized  by 
the  testimony  of  the  personnel  from  the  administrative  agency 
(R.  758-759,  852),  other  expert  witnesses  (R.  299),  and  the 
Finns  themselves  (R.  451-453).  Since  the  Vineland-Finn 
contract  contemplated  that  if  the  requisite  government  re- 
leases for  flight  use  were  not  obtained,  the  plane  was  to  be 
transferred  to  the  Finns  for  salvage,  it  seems  clear  that  this  fur- 
ther provision  of  the  contract  constituted  a  breach  of  the  re- 
strictions of  WAA  Form  65  for  which  the  United  States  was 
entitled  to  recover  damages. 

II 

The  District  Court  erred  in  awarding  affirmative  judgment 
against  the  United  States  on  the  Finns'  counterclaim 

Until  this  point,  we  have  discussed  the  District  Court's  ac- 
tion in  dismissing  the  Government's  complaint  and  have  shown 
that,  contrary  to  the  holding  below,  the  Government  did  have 
title  to  the  plane  and  was  entitled  to  immediate  possession 
thereof.  In  these  circumstances  this  Court  should  reverse  the 
judgment  below  not  only  in  so  far  as  it  dismisses  the  Govern- 
ment's complaint  but  also  in  so  far  as  it  awards  the  Finns' 
judgment  on  their  counterclaim  against  the  Government.  For 
the  latter  action  is  necessarily  predicated  on  the  holding  that 
the  Government  did  not  have  title  to  and  was  not  entitled  to 
immediate  possession  of  the  plane  and,  with  the  collapse  of 
the  holding,  there  is  no  basis  for  assessing  damages  against  the 
Government  for  obtaining  possession  of  the  plane  by  invoking 
the  California  claim  and  delivery  procedure.  Moreover,  even 
if  the  court  below  were  correct  in  dismissing  the  Government's 
complaint,  we  believe  that  nevertheless  the  court  below  erred 
in  awarding  judgment  against  the  United  States  on  the  Finns' 
counterclaim. 
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A.  The  District  Court  did  not  have  jurisdiction  to  entertain  the  Finns' 
counterclaim  against  the  Government 

Having  found  that  the  Government  had  no  title  or  right  to 
possession  to  the  plane,  the  court  below  ruled  that  the  Finns 
were  entitled  to  recover  on  their  counterclaim.  The  judgment 
specified  that  the  Finns  should  recover  either  possession  of  the 
plane  in  the  same  order  and  condition  as  when  taken  by  the 
Government,  ordinary  wear  and  tear  excepted  (R.  160-161). 
or,  should  the  Government  so  elect,  the  sum  of  $50,000 
(R.  161),  the  advisory  jury's  valuation  of  the  plane,  as  of 
the  date  of  the  commencement  of  this  proceeding  (R.  117). 
In  addition,  the  court  ordered  that  the  Finns  should  recover 
from  the  Government  for  loss  of  use  of  the  plane  "the  sum 
of  3 12,300  ^^  plus  the  sum  of  $15  per  day  for  each  and  every 
day  such  delivery  of  possession  or  alternative  payment  herein 
provided  is  delayed  after  December  31,  1954"  (R.  161).  We 
submit  that  the  United  States  had  not  consented  to  mainte- 
nance of  such  a  counterclaim  against  it  and  that,  as  a  result, 
the  district  court  did  not  have  jurisdiction  to  entertain  the 
claim  or  to  award  judgment  thereon,^®  for  it  is  axiomatic  that 
the  United  States  cannot  be  subjected  to  suit  except  to  the  ex- 
tent that  Congress  has  expressly  waived  the  Government's  sov- 
ereign immunity  and  consented  to  that  action ;  in  the  absence 
of  such  consent,  it  is  settled  that  there  can  be  no  jurisdiction 
to  entertain  such  proceedings  or  to  order  judgment  against  the 
United  States. 


'^The  $12,300  sum  represents  $15  per  day  for  each  day  between  the 
seizure  of  the  plane  by  the  Marshal  (September  18,  1952)  and  December 
31,  1954,  excepting  the  period  during  which  the  Finns  held  the  plane  by 
reason  of  their  unauthorized  repossession  (January  18,  1953,  to  February 
1,  1C53). 

^"The  court  below  suggested  that  its  jurisdiction  over  the  counterclaim 
rested  upon  the  fact  that  it  was  a  compulsory  counterclaim  within  the 
meaning  of  Rule  13  (a)  of  the  Federal  Rules  of  Civil  Procedure  and  there- 
fore ancillary  to  the  principal  action.  However,  the  Federal  Rules  were 
not  intended  to  expand  the  district  courts'  jurisdiction  over  suits  against 
the  United  States  (see  ivfra,  pp.  59-60).  The  courts  have  consistently  held 
that  there  is  no  greater  jurisdiction  over  an  unconsented  (compulsory) 
counterclaim  than  over  any  other  unconsented  suit.  E.  g.,  Mitch  el  v.  Fl^yd 
Pappin  and  Sons,  Inc.,  122  F.  Supp.  755  (D.  Mont.)  ;  cf.  United  States  v. 
Wcssel,  Duval  and  Co.,  115  F.  Supp.  078  (S.  D.  N.  Y.)  ;  3  Moore's  Federal 
Practice  (2d  ed.),  sec.  13.28,  pp.  75-76. 
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1.  The  Government's  invocation  of  the  California  claim  and 
delivery  procedure  did  not  constitute  consent  to  the  mainte- 
nance of  the  counterclaim.  The  format  of  the  award  made  on 
the  Finns'  counterclaim  corresponds  to  the  form  of  judgment 
which  a  California  state  court  would  make  whenever  a  plain- 
tiff's claim  for  recovery  had  been  denied  after  he  had  gained 
possession  of  disputed  property  by  California  claim  and  deliv- 
ery procedure.^^  At  the  conclusion  of  a  suit  to  recover  pos- 
session of  personal  property  in  a  California  state  court,  the 
trier  of  fact  determines  who  is  entitled  to  possession,  and,  if 
that  is  not  the  person  currently  holding  the  property,  the  value 
of  the  property  and  damages  "which  the  prevailing  party  has 
sustained  by  reason  of  the  taking  or  detention  of  such  property 
(Calif.  Code  Civil  Proc,  sec.  627,  infra,  p.  99).  Judgment  is 
then  entered  for  the  prevailing  party  quieting  his  possession 
if  he  holds  the  property.  But  in  the  event  the  other  party 
holds  the  property,  as  the  Government  holds  it  in  the  present 
case,  judgment  is  entered  "for  the  possession  or  the  value 
thereof,  in  case  such  a  delivery  cannot  be  had,  and  damages  for 
the  detention"  {id.,  sec.  667).  Plainly  the  court  below  adopted 
the  California  provisions  in  formulating  its  judgment  here.  In 
so  doing,  the  court  below  clearly  erred,  for  whatever  the  appli- 
cability of  the  state  provisions  in  cases  not  involving  the  Gov- 
ernment, these  provisions  are  completely  inapplicable  to  the 
United  States. 


"Under  that  procedure  (Calif.  Code  Civil  Proc,  sees.  509-521,  627,  667, 
infra,  pp.  97-100),  the  plaintiff  in  an  action  to  recover  the  possession  of  per- 
sonal property  may,  by  executing  the  proper  affidavit  {id.,  sec.  510)  and 
posting  the  specified  undertaking  by  sureties  (id.,  sec.  512),  cause  the  sheriff 
to  seize  the  property  on  his  behalf.  Defendant  can  obtain  a  return  of  pos- 
session by  demonstrating  the  insufficiency  of  plaintiff's  sureties  {id.,  sec. 
513)  or  by  giving  the  sheriff  an  undertaking  by  two  or  more  sureties  for 
double  the  value  of  the  property  {id.,  sec.  514).  If  the  defendant  does  not 
reclaim  the  property  within  five  days  after  receiving  notice  of  the  seizure, 
the  sheriff  proceeds  to  deliver  the  property  to  the  plaintiff  pending  an 
adjudication  of  the  merits  of  his  claim  {id.,  sec.  514)  ;  the  plaintiff's  posses- 
sion is  entitled  to  the  protection  of  a  court  order  if  that  should  prove  neces- 
sary {id.,  sec.  521).  It  was  just  such  a  process  that  was  used  by  Inter- 
national in  its  state  suit  against  the  Finns  and  was  later  employed  by  the 
Government  at  the  outset  of  the  present  proceedings,  pursuant  to  Rule  64 
of  the  Federal  Rules  of  Civil  Procedure  which  permits  the  use  of  state 
attachment  procedure  in  connection  with  cases  pending  in  the  federal  courts. 
365351—55 5 
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Certainly,  the  state  statutes  themselves  cannot  be  consid- 
ered to  have  impaired  the  rights  or  defenses  of  the  Federal 
Government,  for  that  result  would  be  inconsistent  with  the 
basic  postulates  of  our  Federal  system.  Nor  does  the  fact 
that  the  United  States  Attorney  initiated  the  use  of  claim  and 
delivery  procedure  under  Rule  64  of  the  Federal  Rules  of  Civil 
Procedure  have  any  bearing  on  the  availability  against  the 
Government  of  the  state  provided  remedy  against  one  who 
invokes  this  procedure,  since  Congress  alone  has  the  power  to 
consent  to  such  suits.  See  Carr  v.  United  States,  98  U.  S.  433, 
438.  No  attorney,  indeed  no  officer  of  the  executive  branch, 
has  authority  to  waive  the  Government's  immunity  intention- 
ally or,  a  fortiori,  accidentally.  See  Stanley  v.  Schwalby, 
162  U.  S.  255,  270;  United  States  v.  Lee,  106  U.  S.  196,  205; 
United  States  v.  Shaw,  309  U.  S.  495,  501.  While  assertion  of 
claims  by  way  of  set-off  or  recoupment  in  an  action  brought  by 
the  United  States  have  been  permitted  on  the  theory  that  such 
remedies  are  merely  defensive  and  necessarily  affect  the 
measure  of  damages  which  the  Government  should  recover 
(Act  of  March  3,  1797,  sees.  3,  4.  1  Stat.  514—515,  as  now  formu- 
lated, 28  U.  S.  C.  2406;  see  Bull  v.  United  States,  295  U.  S. 
247;  United  States  v.  MacDaniel,  7  Pet.  (10  U.  S.)  1),  that 
right  of  set-off  is  limited  to  defensive  claims  and  has  not  been 
expanded  to  permit  affirmative  in  personam  counterclaims  in 
suits  brought  by  the  Government.  See  National  Bank  v. 
Republic  of  China,  348  U.  S.  356,  358  (fn.  2),  368-369;  United 
States  V.  Shaw,  309  U.  S.  495.  501-504;  United  States  v. 
Buchanan,  8  How.  (49  U.  S.)  83,  105.'«  The  counterclaim  as- 
serted by  the  Finns  and  the  recovery  allowed  thereon  are 
clearly  affirmative  and  do  not  come  within  the  rule  permitting 
defensive  set-offs. 

Similarly,  no  basis  for  an  affirmative  judgment  in  a  counter- 
claim can  be  derived  from  the  fact  that  the  California  i:)ro- 

'' See  also  United  States  v.  United  States  Fidclitii  and  Ouaranty  Co.,  30!) 
U.  S.  506:  In  re  Greenstreet,  200  F.  2(1  660  (C.  A.  7)  :  United  States  v.  Pat- 
terson, 206  F.  2d  3-1.-.  (C.  A.  5)  ;  United  States  v.  Hosteen  Tse-Kesi,  191  F.  2d 
r)18  (C.  A.  10)  ;  Bowles  v.  Crew,  59  F.  Siipp.  809  (S.  D.  Cal.)  ;  United  States 
V.  Lauer,  45  F.  Supp.  670  (E.  D.  Pa.)  :  United  States  v.  Diiffan  Bros.,  .-'.G  F. 
Siipp.  109  (E.  D.  N.  Y.). 
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cedure  was  invoked  under  the  Federal  Rules  of  Civil  Pro- 
cedure. In  considering  the  relationship  between  the  Federal 
Rules  and  governmental  immunity,  one  is  immediately  faced 
by  the  necessary  conclusion  that  neither  Rule  64  nor  any 
other  provisions  in  the  Federal  Rules  purport  to  change  the 
substantive  rights  of  ordinary  litigants,  let  alone  the  United 
States.  See  United  States  v.  Sherwood,  312  U.  S.  584,  591; 
Mississippi  Pub.  Corp.  v.  Murphree,  326  U.  S.  438,  444r-445; 
Rag  an  v.  Merchants  Transfer  and  Whse.  Co.,  337  U.  S.  530, 
532-533.  In  addition  to  the  general  statement  in  Rule  82 
that  "[tjhese  rules  shall  not  be  construed  to  extend  or  limit 
the  jurisdiction  of  the  United  States  district  courts  *  *  *,'" 
Rule  13  (d)  specifically  provides  the  "rules  shall  not  be  con- 
strued to  enlarge  beyond  the  limits  now  fixed  by  law  the  right 
to  assert  counterclaims  or  to  claim  credits  against  the  United 
States  or  any  officer  or  agency  thereof."  And  in  United  States 
V.  Sherwood,  supra,  the  Supreme  Court,  discussing  the  impact 
of  the  Rules  on  the  Government's  immunity  to  suit  as  a  joint 
defendant  in  a  contract  action,  summarized  their  effect  as 
follows  (312  U.  S.  at  589-591) : 

*  *  *  But  we  think  that  nothing  in  the  new  rules  of 
civil  practice  so  far  as  they  may  be  applicable  in  suits 
brought  in  district  courts  under  the  Tucker  Act  author- 
izes the  maintenance  of  any  suit  against  the  United 
States  to  which  it  has  not  otherwise  consented.  An 
authority  conferred  upon  a  court  to  make  rules  of  pro- 
cedure for  the  exercise  of  its  jurisdiction  is  not  an 
authority  to  enlarge  that  jurisdiction;  and  the  Act  of 
June  19.  1934,  48  Stat.  1064,  28  U.  S.  C.  723b,  author- 
izing this  Court  to  prescribe  rules  of  procedure  in  civil 
actions  gave  it  no  authority  to  modify,  abridge  or  en- 
large the  substantive  rights  of  litigants  or  to  enlarge 
or  diminish  the  jurisdiction  of  federal  courts. 

*  *  »  *  « 

*  *  *  the  matter  is  not  one  of  procedure  but  of 
jurisdiction  whose  limits  are  marked  by  the  Govern- 
ment's consent  to  be  sued.  That  consent  may  be  con- 
ditioned, as  we  think  it  has  been  here,  on  the  restriction 
of  the  issues  to  be  adjudicated  in  the  suit,  to  those 
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between  the  claimant  and  the  Government.  The  juris- 
diction thus  limited  is  unaffected  by  the  Rules  of  Civil 
Procedure,  which  prescribe  the  methods  by  which  the 
jurisdiction  of  the  federal  courts  is  to  be  exercised  but 
do  not  enlarge  the  jurisdiction. 

Indeed,  if  any  significance  can  be  attached  to  the  details  of 
the  claim  and  delivery  procedure  used,  vis  a  vis  the  Govern- 
ment's amenability  to  this  counterclaim,  it  is  that  the  United 
States  has  expressly  withheld  consent  to  such  an  action.  Un- 
like a  private  litigant,  the  Government  was  free  from  the  obli- 
gation of  filing  a  bond  or  obtaining  sureties  as  a  prerequisite  to 
its  use  of  the  claim  and  delivery  procedure,  since  Congress  has 
determined  that  "[s]ecurity  for  damages  or  costs  shall  not  be 
required  of  the  United  States,  any  department  or  agency  there- 
of or  any  party  acting  under  the  direction  of  any  such  depart- 
ment or  agency  on  the  issuance  of  process  or  the  institution 
or  prosecution  of  any  proceeding."  28  U.  S.  C.  2408 ;  cf .  United 
States  V.  Bryant,  111  U.  S.  499,  504—505;  Black  Diamond  v. 
Stewart  and  Sons,  336  U.  S.  386,  394;  Brown  v.  Beckham,  137 
F.  2d  644  (C.  A.  6),  certiorari  denied.  320  U.  S.  803;  The  Wil- 
liam J.  Riddle,  111  F.  Supp.  657  (S.  D.  N.  Y.).  As  the  Sixth 
Circuit  pointed  out  in  Beckham,  one  important  purpose  of  the 
statute  giving  the  Government  the  right  to  proceed  without 
bond  was  the  desire  to  provide  uniformity  in  the  Government's 
rights  and  remedies,  regardless  of  the  chance  location  of  the 
property.  Cf.  Clearfield  Trust  Co.  v.  United  States,  318  U.  S. 
363;  United  States  v.  Standard  Oil  Co.,  332  U.  S.  301.  Cer- 
tainly, that  policy  militates  strongly  against  the  conclusion 
that  the  Government  has  consented  to  suit  in  those  jurisdic- 
tions where  state  law  allows  afl&rmative  recovery  against  a 
plaintiff  who  has  attached  property,  while  like  liability  would 
not  be  incurred  by  the  Government  in  the  numerous  jurisdic- 
tions where  such  is  not  the  case.  See,  e.  g.,  Overbury  v.  Plat- 
ten,  108  F.  2d  155  (C.  A.  2),  certiorari  denied,  311  U.  S.  664; 
Brown  v.  Peoples  Nat.  Bk.,  39  Wash.  2d  776,  238  P.  2d  1191; 
Slaughter  v.  Nolan,  41  S.  D.  134,  169  N.  W.  232. 

2.  United  States  v.  The  Thekla,  266  U.  S.  328,  does  not  sup- 
port jurisdiction  to  enter  an  affirmative  judgment  on  the  Finns' 
counterclaim.     Apparently  recognizing  that  its  jurisdiction  to 
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enter  judgment  against  the  United  States  on  the  Finns'  coun- 
terclaim could  not  be  founded  on  the  Government's  use  of  Cali- 
fornia claim  and  delivery  procedure,  the  court  below  proposed 
two  theories  upon  which  the  necessary  consent  to  suit  might  be 
predicated.  The  first  of  these  ^®  is  represented  by  United  States 
V.  The  Thekla,  266  U.  S.  328,  where  the  Supreme  Court  allowed 
an  aflSrmative  recovery  by  a  defendant  in  a  suit  for  damages 
from  a  collision  brought  by  the  United  States.'**  The  basis 
of  that  decision  was  that  in  an  admiralty  proceeding,  such  as 
was  there  involved,  the  Government's  libel  and  the  cross-libel 
are  interdependent  and  a  proper  division  of  the  damages  stem- 
ming from  the  collision  between  the  ships  can  be  made  only  by 
disposing  of  both  libels.  Thus,  the  decision  did  not  in  fact 
concern  a  consent  to  suit,  implied  or  otherwise,  but  rather  dealt 
with  the  definition  of  a  single  claim  for  damages  from  a  mari- 
time collision.  Because  the  Supreme  Court  spoke  of  an  "im- 
plication that  justice  may  be  done  with  regard  to  the  subject 
matter"  (The  Thekla,  supra,  at  340),  a  few  courts  read  the 
opinion  as  allowing  other  affirmative  counterclaims  against  the 
Government,  even  though  the  Court  also  cited  cases  support- 
ing the  proposition  "that  generally  speaking  a  claim  that  would 
not  constitute  a  cause  of  action  against  the  sovereign  cannot  be 
asserted  as  a  counterclaim"  and  added  that  "[w]e  do  not 
qualify  the  foregoing  decisions  in  any  way  *  *  *"  (id.  at  339). 
The  true  meaning  of  The  Thekla  was  explained  at  length 
in  the  Supreme  Court's  unanimous  opinion  in  United  States  v. 
Shaw,  309  U.  S.  495,  where  the  Court  ruled  that  a  state  pro- 
bate court  had  no  jurisdiction  to  entertain  an  affirmative  coun- 
terclaim against  the  United  States.  In  reply  to  the  argument 
that  the  case  was  governed  by  the  rule  in  The  Thekla  on  the 
ground  that  the  Government  filed  the  initial  claim  and  that 
the  proceedings  were  in  rem,  the  Court  said  (at  pp.  502-503) : 


^The  court  below  also  cited  as  supporting  this  rule  The  Siren,  7  Wall. 
(74  U.  S.)  1.52;  28  U.  S.  C.  2406;  and  United  States  v.  Shaw,  309  U.  S.  495. 
However,  these  authorities  relate  to  the  right  to  interpose  defensive  claims 
hy  way  of  set-oflf  or  recoupment  (discussed  supra,  p.  58,  and  infra,  pp. 
62-(>3) ,  and  do  not  in  any  way  support  the  existence  of  jurisdiction  to  enter 
an  affirmative  judgment  against  the  United  States  on  a  counterclaim. 

"  The  second  theory  is  that  of  a  taking  under  the  Fifth  Amendment  and 
is  discussed,  infra,  pp.  63-66. 
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*  *  *  Respondent  further  insists  that  his  position  is 
supported  by  The  Thekla  and  subsequent  decisions 
quoting  its  language.  Emphasis  is  placed  upon  the  fact 
that  these  probate  proceedings  are  in  rem  or  quasi  in  rem 
as  were  the  Ubels  in  admiralty  in  The  Thekla. 

It  is  not  our  right  to  extend  the  waiver  of  sovereign 
immunity  more  broadly  than  has  been  directed  by  the 
Congress.  We,  of  course,  intimate  no  opinion  as  to  the 
desirability  of  further  changes.  That  is  immaterial. 
Against  the  background  of  complete  immunity  we  find 
no  Congressional  action  modijying  the  immunity  rule 
in  favor  of  cross-actions  beyond  the  amount  necessary 
as  a  set-off. 

The  Thekla,  turns  upon  a  relationship  characteristic 
of  claims  for  collision  in  admiralty  but  entirely  absent 
in  claims  and  cross-claims  in  settlement  of  estates.  The 
subject  matter  of  a  suit  for  damages  in  collision  is  not 
the  vessel  libelled  but  the  collision.  Libels  and  cross- 
libels  for  collision  are  one  litigation  and  give  rise  to  one 
liability.  In  equal  fault,  the  entire  damage  is  divided. 
As  a  consequence  when  the  United  States  libels  the 
vessel  of  another  for  collision  damages  and  a  cross-libel 
is  filed,  it  is  necessary  to  determine  the  cross-libel  as 
well  as  the  original  libel  to  reach  a  conclusion  as  to  lia- 
bility for  the  collision.  That  conclusion  must  be  stated 
in  terms  of  responsibility  for  damages. 

*  *  *  »  » 

*  *  *  There  is  little  indication  in  the  facts  or  lan- 
guage of  The  Thekla  to  indicate  an  intention  to  permit 
generally  unhmited  cross-claims.  *  *  * 

The  ruling  in  the  Shaw  case  was  emphasized  by  the  Supreme 
Court's  opinion  in  the  companion  case  of  United  States  v.  U.  S. 
Fidelity  and  Guaranty  Co.,  309  U.  S.  506.  Its  vigor  has  been 
maintained  by  subsequent  rulings  of  the  Supreme  Court  (e.  g., 
National  Bank  v.  Republic  of  China,  348  U.  S.  356,  358,  fn.  2) 
and  of  this  Court.     E.  g.,  United  States  v.  Merchants  Transfer 
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and  Storage  Co.,  144  F.  2d  324,  327  (C.  A.  9) ."  See  also  United 
States  V.  Damdson,  139  F.  2d.  908,  911  (C.  A.  5). 

3.  The  just  compensation  provisions  of  the  Fifth  Amend- 
ment does  not  support  jurisdiction  to  enter  affirmative  judg- 
ment against  the  United  States  on  the  Finns'  counterclaim.. 
The  second  theory  relied  on  below  to  support  its  jurisdiction 
to  enter  an  affirmative  judgment  against  the  United  States  on 
the  Finns'  counterclaim  was  that  the  Government's  seizure 
pursuant  to  California  claim  and  delivery  procedure  consti- 
tuted a  "taking"  for  public  use  for  which  the  Fifth  Amendment 
requires  just  compensation  (R.  139).  The  reasoning  of  the 
district  court  was  that  any  physical  seizure  of  property  con- 
stitutes a  "taking"  within  the  meaning  of  the  Fifth  Amend- 
ment, and  that  the  benefit  which  the  Government  derived 
from  holding  the  plane  as  security  showed  that  the  taking  was 
"for  public  use"  in  the  sense  used  in  the  Amendment  (R.  139- 
40).  We  submit  that  both  these  conclusions  are  erroneous 
and  that  under  well-established  principles  this  was  not  a 
"taking  for  public  use."  But,  even  if  it  were  such  a  taking,  the 
district  court  had  no  jurisdiction  to  entertain  the  claim  in  the 
form  and  for  the  amount  granted. 

(a)  The  ruling  that  the  use  of  judicial  attachment  procedure, 
ancillary  to  a  civil  lawsuit,  is  a  Fifth  Amendment  taking  is 
both  novel  and  extraordinary.  We  have  been  unable  to  find  a 
single  case  in  which  any  other  court  has  ever  reached  such  a 
conclusion;  indeed,  our  research  indicates  that  apparently  no 
litigant  has  ever  before  advanced  such  a  contention.  The  facts 
of  this  case  show  that  the  United  States  did  not  exercise  its 
power  of  eminent  domain  to  seize  the  plane  with  the  intent  to 
apply  it  for  public  use;  rather  the  Government  utilized  a  judi- 
cial procedure  available  to  every  litigant  as  a  means  of  seques- 
tering property  for  security  against  potentially  judgment  proof 
defendants.  Indeed,  the  Finns  could  have  regained  possession 
of  the  plane  by  posting  the  specified  undertaking  of  sureties. 
Furthermore,  the  physical  seizure  was  originally  made  by  the 


"In  the  Merchants  Transfer  rf  Sioraffe  case,  this  Court  recognized  that 
the  holding  in  The  Thekla  "has  been  limited  to  the  necessities  of  proceed- 
ings in  admiralty,  where  the  court  is  obliged  to  determine  the  cross-libel 
as  well  as  the  original  libel  to  reach  its  conclusion"  (144  F.  2d.  at  327). 
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United  States  Marshal  acting  as  an  ofl&cer  of  the  court ;  the  Gov- 
ernment, qua  litigant,  received  constructive  possession  of  the 
plane  from  the  court's  officer  after  the  Finns  had  failed  to  exer- 
cise their  statutory  right  to  redelivery.  In  all  these  respects, 
the  Government's  acquisition  of  the  plane  differs  from  the 
recognized  scope  of  a  Fifth  Amendment  taking. 

Moreover,  it  is  well  established  that  there  is  no  constitutional 
taking  when  the  Government  seizes  property  to  which  it  claims 
to  have  superior  title.  Tempel  v.  United  States,  248  U.  S.  121 ; 
Hill  v.  United  States,  149  U.  S.  593;  Langjord  v.  United  States, 
101  U.  S.  341;  see  United  States  v.  Lynah,  188  U.  S.  445,  465; 
Turin  Falls  Canal  Co.  v.  American  Falls  Res.  Dist.  No.  2,  59  F. 
2d  19,  24  (C.  A.  9).  The  essence  of  a  taking  for  public  use 
is  an  appropriation  of  property  admittedly  not  o'^iied  by  the 
Government  in  order  to  meet  some  public  need  which  is  con- 
sidered superior  to  the  individual's  interest.  There  is  no  indi- 
cation here  that  the  Government  has  any  desire  to  retain  this 
plane  should  its  claim  to  title  be  defeated.  In  all  likelihood, 
the  appropriate  administrative  officials  will  return  the  plane 
if  the  courts  determine  that  the  Finns  had  a  superior  interest, 
but  even  if  they  retained  the  plane,  the  seizure  here  was  made 
under  claim  of  title  so  that  the  remedy,  if  any,  would  be  in 
tort  (but  see  infra,  p.  66.  fn.  43),  rather  than  a  claim  under 
the  Fifth  Amendment. 

A  further  factor  demonstrating  the  absence  of  a  Fifth 
Amendment  taking  was  the  lack  of  authority  to  effect  such 
a  taking.*^  "In  order  that  the  Government  shall  be  liable 
it  must  appear  that  the  officer  who  has  physically  taken  pos- 
session of  the  property  was  duly  authorized  so  to  do,  either 
directly  by  Congress  or  by  the  official  upon  whom  Congress 
conferred  the  power."  See  United  States  v.  North  American 
Tran.sportation  and  Trading  Co.,  253  U.  S.  330,  333;  see  also  to 
the  same  effect,  United  States  v.  Goltra,  312  U.  S.  203,  208- 
209;  Mitchell  v.  United  States,  267  U.  S.  341,  346;  Hooe  v. 


"  Presumably  the  taking  referred  to  by  the  court  below  was  acceptance 
of  the  plane  by  the  United  States  Attorney  rather  than  the  original  seizure 
by  the  Marshal,  for  if  the  Marshal's  seizure  were  a  constitutional  taking 
the  eminent  domain  power  would  be  exercised  every  time  a  private  litigant 
invoked  attachment  procedure. 
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United  States,  218  U.  S.  322,  335-336.  There  was  no  Act 
of  Congress  authorizing  the  United  States  Attorney  or  any- 
one else  to  seize  the  plane  for  public  use,  either  by  specific 
reference  to  that  plane  or  as  a  part  of  some  broad  plan.  With- 
out such  congressional  action,  the  seizure  would  have  been 
unauthorized  and  therefore  could  not  have  been  a  constitu- 
tional taking.  Cf.  Youngstown  Sheet  and  Tube  Co.  v.  Sawyer, 
343  U.  S.  579.  On  the  other  hand,  the  United  States  Attor- 
ney did  have  power  to  use  the  procedure  established  by  the 
courts  for  obtaining  security  pending  governmental  litigation, 
pursuant  to  his  authority  under  28  U.  S.  C.  507  (a)  (2)  to 
"[pjrosecute  or  defend,  for  the  government,  all  civil  actions, 
suits  or  proceedings  in  which  the  United  States  is  concerned." 
(b)  Even  if  this  were  a  Fifth  Amendment  taking,  this  would 
go  onh'  to  the  existence  of  a  claim  against  the  Government;  it 
would  have  no  bearing  on  the  jurisdiction  of  the  court  below  to 
entertain  the  claim.  That  matter  would  still  be  governed  by 
the  terms  of  the  consent  to  suit  as  formulated  by  Congress. 
The  jurisdiction  of  the  district  court  to  hear  claims  against  the 
United  States  for  just  compensation  under  the  Fifth  Amend- 
ment derives  from  and  is  limited  by  28  U.  S.  C.  1346  (a), 
commonly  known  as  the  Tucker  Act.  Both  the  amount 
claimed  in  the  counterclaim  and  the  amount  awarded  thereon 
were  far  in  excess  of  the  SI 0,000  jurisdictional  limit  specified  in 
that  Act.  28  U.  S.  C.  1346  (a)  (2) ;  cf.  North  Dakota-Mon- 
tana Wheat  Growers'  Ass'n.  v.  United  States,  66  F.  2d  573 
(C.  A.  8 ) ,  certiorari  denied,  291  U.  S.  672.  Moreover,  although 
the  Tucker  Act  established  jurisdiction  to  hear  original  claims 
for  compensation,  it  would  not  have  warranted  the  court  below 
to  entertain  such  a  suit  as  a  counterclaim.  United  States  v. 
Nipissing  Mines  Co.,  206  Fed.  431  (C.  A.  2) ;  North  Dakota- 
Montana  W.  G.  Ass'n.  V.  United  States,  66  F.  2d  573  (C.  A.  8), 
certiorari  denied,  291  U.  S.  672;  Oyster  Shell  Products  Co.  v. 
United  States,  197  F.  2d  1022  (C.  A.  5),  certiorari  denied,  344 
U.  S.  885;  see  3  Moore's  Federal  Practice  (2d  ed.),  sec.  13.29; 
cf .  N'assau  Smelting  Works  v.  United  States,  266  U.  S.  101 ; 
United  States  v.  Skinner  &  Eddy  Corp.,  35  F.  2d  889  (C.  A.  9), 
certiorari  dismissed  281  U.  S.  770. 
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And,  assuming  this  were  a  Fifth  Amendment  taking,  the 
measure  of  damages  would  be  the  value  of  the  plane  when 
seized  plus  interest  as  part  of  just  compensation.  See  United 
States  V.  Klamath  Indian  Tribe,  304  U.  S.  119,  123;  Brooks- 
Scanlon  Corp.  v.  United  States,  265  U.  S.  106,  123;  cf.  United 
States  V.  Alcea  Band  of  Tillamooks,  341  U.  S.  48,  49.  The 
judgment  of  the  court  below  provided  for  an  alternative  return 
of  the  plane  or  a  payment  of  its  value  plus  $15  per  day  for  the 
period  during  which  the  Finns  are  deprived  of  the  plane  or  its 
value.  Even  if  we  ignore  the  obvious  irregularity  of  an  alter- 
native judgment  in  such  a  case,  it  is  clear  that  10.9%  ($15  per 
day  on  $50,000)  would  be  an  unreasonably  exorbitant  interest 
rate.  Cf .  United  States  v.  Rogers,  255  U.  S.  163 ;  Uinted  States 
V.  Highsmith,  255  U.  S.  170.^' 

B.  The  Finns  were  not  entitled  to  judgment  since  they  had  neither  title 
nor  a  right  to  possession  of  the  plane  at  the  time  the  Government 
sequestered  it 

It  is  well  established  under  California  law  that  damages 
cannot  be  recovered  for  the  deprivation  of  property,  whether 
by  claim  and  delivery  procedure  or  otherwise,  except  by  one 
who  had  an  immediate  right  to  possess  that  property  at  the 


"  In  support  of  the  measure  of  damages  used,  the  court  l)elo\v  cited  various 
sections  of  the  Federal  Tort  Claims  Act  (/.  e.,  28  U.  S.  C.  2674,  2680),  appar- 
ently suggesting  that  the  reference  to  state  law  made  by  that  Act  can  be 
used  in  applying  other  statutes  waiving  governmental  immunity.  It  is 
clear,  however,  that  each  act  consenting  to  suit  against  the  United.  States 
must  be  considered  indei)endently  of  all  others.  The  district  court  did  not 
suggest  that  its  jurisdiction  was  founded  upon  the  Federal  Tort  Claims  Act, 
nor  would  such  a  theoi-y  be  tenable.  Although  statutory  liability  may  result 
from  wrongfully  obtaining  property  through  claim  and  delivery  procedure, 
it  is  not  a  tort  in  California,  unless  it  was  done  with  malice  and  without  any 
probable  c-ause.  Vesper  v.  Crane  Co.,  165  Cal.  36,  130  Pac.  876;  cf.  On-em  v. 
MoManus.  108  Cal.  App.  2d  557,  239  P.  2d  72.  That  the  United  States  had 
reasonable  ground  upon  which  to  institute  these  proceedings  is  evident 
from  the  decision  of  the  district  court  in  Michigan  ruling  that  the  Govern- 
ment was  entitled  to  the  plane  in  almost  identical  circumstances.  United 
States  V.  ScJwol  District  No.  2,  124  F.  Supp.  570  (E.  D.  Michigan).  Indeed, 
even  if  the  seizure  had  been  tortious,  the  Finns'  counterclaim  would  be 
barred  from  proceeding  under  the  Federal  Tort  Claims  Act  by  the  exception 
stated  in  28  U.  S.  C.  2680  (h),  and  in  any  case  there  is  no  suggestion  in  the 
Federal  Tort  Claims  Act  of  a  waiver  of  governmental  imnivmity  from  coun- 
terclaims seeking  alTirmative  judgment  against  the  United  States. 
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time  it  was  taken.  Sidney  v.  Wilson,  67  Cal.  App.  282,  227 
Pac.  672;  cf.  National  Funding  Corp.  v.  Stump,  57  Cal.  App. 
2d  29,  133  P.  2d  855.  This  same  rule  is  applied  in  almost 
every  other  jurisdiction  and  is  a  basic  part  of  the  common 
law.  See,  e.  g.,  J.  E.  McMillan  Hdwe.  Co.  v.  Ross,  24  Okl. 
696, 104  Pac.  343;  Rahis  v.  McLeod,  45  Nev.  380,  204  Pac.  501 ; 
54  C.  J.  S.  612,  614,  626.  It  is  not  enough  for  one  who  seeks 
to  recover  damages  to  show  that  the  defendant's  possessory- 
interest  is  defective;  he  must  affirmatively  demonstrate  his 
own  right  to  immediate  possession.  We  submit  that  in  this 
case  the  Finns  have  failed  to  make  such  a  showing  in  that 
either  (1)  the  Finns  never  received  title  or  a  general  right  to 
possession  from  Vineland,  or  (2)  the  Finns  lost  any  title  or 
possessory  right  they  might  have  had  to  International.  No 
claim  for  damages  from  the  Government  has  been  made  by 
Vineland  or  International,  so  that  we  are  concerned  here  only 
with  the  Finns'  right  to  recover  damages. 

1.  The  Finns  never  received  title  or  general  right  of  possession 
from  Vineland.  The  contract  between  Vineland  and  the  Finns 
provided  that  "It  Is  Expressly  Agreed  and  Understood,  that 
this  agreement  is  contingent  upon  Contractor's  ability  to  secure 
the  necessary  clearances  from  the  Government  of  the  United 
States  of  America  on  restrictions  now  existing  on  the  use  and 
possession  of  the  aforedescribed  C-46  aircraft  *  *  *"  (R.  62). 
The  Finns  were  allowed  six  months  to  secure  the  clearances  and 
to  perform  their  other  obligations  under  the  contract,  with  an 
option  to  be  released  from  most  of  their  contractual  obligations 
if  the  clearances  could  not  be  obtained  (R.  62-63).  Failure 
to  obtain  the  clearances  or  to  perform  their  other  obligations 
under  the  contract  within  six  months  would  not  necessarily 
be  fatal  to  the  contract,  since  the  Finns  were  allowed  a  right 
to  receive  a  six  months'  extension  on  the  deadline  for  per- 
formance. After  the  expiration  of  one  year,  the  Finns  could 
obtain  the  plane  for  salvage  purposes  only  if  they  provided 
satisfactory  assurance  that  they  would  not  violate  any  govern- 
mental restrictions  (R.  64). 

It  is  therefore  clear  that  the  parties  manifested  an  intention 
to  impose  a  stringent  condition  precedent  on  the  sale  of  the 
plane  to  the  Finns.  The  district  court  made  no  reference  in 
its  opinion  to  the  language  of  the  contract  but  decided  that 
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Vineland  has  transferred  full  title  to  the  Finns  (R.  156,  160), 
apparently  relying  upon  the  CAA  Form  Bill  of  Sale  issued  to 
the  Finns  by  Vineland's  superintendent  (Plaintiff's  Exhibit 
5)  .**  This  Bill  of  Sale,  which  was  issued  pursuant  to  Paragraph 
I  of  the  contract  between  Vineland  and  the  Finns  (R.  60), 
may  have  been  sufficient  when  combined  with  possession  by 
the  Finns  to  clothe  the  Finns  with  sufficient  indicia  of  owner- 
ship to  pass  good  title  to  a  bona  fide  purchaser.  See  supra, 
p.  52.  It  is  not  sufficient,  however,  to  establish  the  Finns' 
title  or  right  to  possession  in  an  action  where  they  assert  a 
right  to  damages  for  the  loss  of  that  property.  Paragraph  I 
(R.  60),  which  called  for  the  issuance  of  a  Bill  of  Sale,  is  clearly 
subsidiary  to  Paragraph  IV  (R.  62-64).  which  established  that 
the  obtaining  of  government  clearances  and  the  performance 
of  the  other  Finn  obligations  were  conditions  precedent  "not 
withstanding  any  other  jDrovisions  in  this  agreement  *  *  *." 
Moreover,  the  Bill  of  Sale,  itself,  indicates  on  its  face  that  it 
has  no  standing  superior  to  the  contractual  rights  of  the  Finns 
established  by  their  contract  with  Vineland,  since  Vineland 
carefully  inserted  on  the  Bill  of  Sale  the  words  "as  per  agree- 
ment dated  28,  February  1951"  (Plaintiff's  Exhibit  5).  Fur- 
thermore, the  advisory  jury  determined  that  Vineland  did 
not  intend  to  transfer  title  to  the  plane  "at  any  time  before 
all  necessary  consents  and  releases  and  waivers  of  the  Gov- 
ernment had  been  procured"  (R.  112).  The  restrictions 
were  never  released  (R.  116,  151).  and  most  of  the  other 
obligations  owed  by  the  Finns  under  their  contract  have 
never  been  performed  (R.  473).  Thus,  viewing  the  Finns'  cus- 
tody of  the  plane  in  its  most  hospitable  light,  they  held  it  only 
because  they  misrepresented  to  Vineland  that  the  Government 
had  consented  to  a  transfer,  and  they  were  obliged  to  return  it 
to  Vineland  until  they  performed  their  part  of  the  contract. 


**  In  its  Memorandum  of  Decision,  the  court  l)elow  also  referred  to  a  '"Bill 
of  Sale  which  was  typed  on  the  letterhead  stationery  of  the  School  Dis- 
trict," dated  October  9.  1950,  which  reads  "We  hereby  sell  *  *  *"  (R.  130). 
The  court  was  there  discussing,'  Vineland's  Exhibit  G ;  however,  that  docu- 
ment has  no  significance  in  determining  whether  Vineland  .sold  the  plane  in 
suit  to  the  Finns,  since  it  relates  to  a  different  plane  bearing  a  different 
serial  number,  which  was  sold  to  the  Finns  by  Vineland  long  before  the 
Finns  sought  to  buy  the  plane  involved  in  this  action  (Vineland's  Exhibit  G). 
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Such  an  interest  is  insufficient  to  support  an  action  for  the  dam- 
ages claimed  by  the  Finns. 

Indeed  even  if  Vineland  had  intended  to  pass  title  to  the 
Finns,  no  conveyance  was  made  which  conformed  with  Cali- 
fornia law  governing  the  required  form  for  the  sale  of  property 
held  by  school  districts.  California  Education  Code,  Sec. 
18701,  provides: 

The  governing  board  of  any  school  district  may  sell 
to  the  highest  bidder  for  cash  any  personal  property 
belonging  to  the  district  not  required  for  school  pur- 
poses, or  which  should  be  disposed  of  for  the  purpose 
of  replacement,  or  because  unsatisfactory,  or  not  suit- 
able for  school  use,  after  notice  given  by  publication 
in  a  newspaper  of  general  circulation  published  in  the 
county  for  a  period  of  not  less  than  two  weeks,  or  by 
posting  notice  in  at  least  three  public  places  in  the  dis- 
trict for  not  less  than  two  weeks. 

It  should  be  noted  that  the  sale  to  the  Finns  was  only  par- 
tially for  cash  consideration;  $16,000  of  the  total  $21,000 
consideration  was  represented  by  a  replacement  airplane  and 
extensive  services  which  the  Finns  promised  to  provide.  It 
is  well  established  in  California  that  the  sale  of  property  by 
a  school  district  in  a  manner  different  from  that  which  is  pre- 
scribed by  the  state  statutes  is  void  and  unenforceable.  See 
Miller  v.  McKinnon,  20  Cal.  2d  83,  124  P.  2d  34;  Los  Angeles 
Dredging  Co.  v.  Long  Beach,  210  Cal.  348,  291  Pac.  839;  Reains 
V.  Cooley,  171  Cal.  150,  152  Pac.  293;  Zottman  v.  San  Fran- 
cisco, 20  Cal.  96.  The  statutory  provisions  must  be  rigorously 
followed,  and  no  significant  deviation  is  authorized.  Ibid. 
This  policy  is  predicated  on  such  considerations  as  the  neces- 
sity for  uniform  selling  methods  throughout  the  state  and  for 
strict  limitations  on  the  power  of  a  school  board  to  sell  prop- 
erty which  will  ensure  that  the  sales  are  consistent  with  the 
interests  of  the  community  they  represent. 

The  contract  between  Vineland  and  the  Finns  failed  to  con- 
form with  the  governing  statute  in  at  least  two  important  as- 
pects. Nowhere  in  the  California  Code  is  there  authority  for 
a  school  board  to  barter  for  the  disposal  of  school  district  prop- 
erty.   Ability  to  exchange  one  plane  for  another  enables  the 
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school  district  to  exercise  discretion  in  evaluating  the  property 
of  the  school  and  that  of  the  bidder;  no  such  discretion  was 
given  to  the  school  board.  Rather,  the  statute  calls  for  sales  for 
cash,  a  method  under  which  little  or  no  discretion  is  left  to  the 
trustees  of  the  school  who  must  accept  the  highest  liquidated 
bid.  And,  the  ability  to  accept  property  instead  of  cash  could 
often  lead  to  the  involvement  of  schools  in  the  numerous  com- 
plicated problems  associated  with  potentially  encumbered  real 
or  personal  property.  The  second  substantial  deviation  from 
the  statutory  method  for  disposal  of  property  was  the  accept- 
ance of  services  from  the  Finns  as  a  major  portion  of  the  total 
consideration.  Some  of  the  same  factors  which  militate 
against  allowing  a  school  board  to  barter  for  property  are 
applicable  to  a  sale  for  services.  Indeed,  California  has  care- 
fully required  that  the  purchase  of  services  must  also  be  for 
cash  and  must  be  made  pursuant  to  the  same  type  of  bidding 
format  as  is  required  for  the  sale  of  school  property.  Cali- 
fornia Education  Code,  Sec.  18051. 

Finally,  even  if  the  Notice  for  Bids  (R.  57-58)  had  followed 
the  applicable  provisions  of  California  law,  the  contract  did 
not  conform  with  the  terms  of  the  notice  in  the  manner  specifi- 
cally ordered  by  California  Education  Code  Section  18701, 
supra.  Again,  this  rule  is  based  upon  the  need  to  Imiit  the  dis- 
cretion of  the  school  board  so  as  to  prevent  dissipation  of  public 
funds,  and  it  is  rigorously  enforced.  See  Miller  v.  McKinnon, 
20  Cal.  2d  83,  88,  124  P.  2d  34;  18  A.  G.  0.  (Cal.)  1.  Yet,  here 
the  Notice  indicated  that  there  would  be  no  transfer  of  the 
plane  until  Government  clearance  had  been  obtained,  while  the 
contract  provided  for  the  execution  of  an  immediate  bill  of  sale 
plus  a  right  by  the  Finns  to  make  repairs  and  otherwise  alter 
the  plane  prior  to  receipt  of  those  clearances.  In  addition,  the 
Notice  indicated  that  no  sale  would  be  made  at  any  time  un- 
less the  requisite  clearances  were  obtained,  but  the  contract 
indicated  that  the  Finns  could  eventually  obtain  the  plane  for 
salvage  use  even  though  clearance  was  not  obtained.  These 
two  variances  from  the  Notice  are  certainly  sufficient  to  have 
caused  other  potential  bidders  not  to  have  filed  a  bid  and 
therefore  defeated  the  purpose  as  well  as  the  language  of  the 
California  statutes. 
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2.  The  Finns  lost  to  International  whatever  possessory  right 
they  might  have  had.  Assuming,  arguendo,  that  Vineland  ob- 
tained good  title  to  the  plane  and  conveyed  that  title  to  the 
Finns,  the  Finns  lost  their  title  and  right  to  possess  the  plane 
to  International.  On  August  31,  1951,  the  Finns  executed 
a  chattel  mortgage  of  the  plane  (R.  35-39)  as  security  for  a 
$15,000  loan  given  them  by  International.  Under  the  terms 
of  that  mortgage  the  entire  debt  would  be  due  upon  default 
of  any  payments  or  for  any  other  reason  which  would  cause 
the  mortgagee  to  be  insecure  (R.  37-38).  On  the  same 
date,  the  Finns  also  executed  a  lease  of  the  plane  to  Inter- 
national for  eighteen  months  commencing  with  the  comple- 
tion of  repairs  by  International  (International's  Exhibit  G). 
And,  from  the  date  that  the  plane  was  delivered  to  Interna- 
tional until  May  25,  1952,  International  retained  possession  of 
the  plane  pursuant  to  the  lease  and  a  general  agreement  for 
repair  services  (International's  Exhibit  E) ;  during  that  period 
the  airport  made  the  specified  repairs  and  was  entitled  to  pay- 
ment therefore  in  the  amount  of  $10,200  (R.  152). 

On  May  25,  1952,  the  Finns  violated  the  terms  of  the 
lease,  the  agreement,  and  the  mortgage  by  taking  the  plane 
from  International  by  threat  of  force  (R.  476-479).  As  a 
result,  International  brought  an  action  to  recover  the  plane 
in  the  Los  Angeles  Superior  Court  on  May  28,  1952,  and 
employed  the  California  claim  and  delivery  procedure  as  a  part 
of  that  action  (R.  153).  The  plane  was  delivered  to  Inter- 
national by  the  county  sheriff  on  June  15,  1952,  after  the 
Finns  failed  to  give  the  specified  written  undertaking  (R. 
153),  but  the  Finns  immediately  regained  possession  of  the 
plane  by  force  and  excluded  International  from  possession 
thereof  (R.  154).  International's  action  to  recover  the  plane, 
which  was  combined  with  a  later  action  to  foreclose  on  the 
chattel  mortgage  of  the  plane,  resulted  in  a  judgment  for  Inter- 
national by  the  Los  Angeles  court  (International's  Exhibit  D). 
That  court  ordered,  inter  alia,  that  International  "do  have 
and  recover  from  the  defendants  (i.  e.,  the  Finns)  the  possession 
of  that  certain  *  *  *  Curtis  C-^6  aircraft  *  *  *,"  "that 
the  chattel  mortgage  dated  August  31,  1951,  be  enforced  and 
foreclosed  upon  the  aircraft  covered  by  said  mortgage,"  and 
"that  defendants  and  each  of  them,  and  all  persons  claiming 
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under  them  or  either  of  them,  be  foreclosed  of  any  equity 
or  redemption  right,  claim,  title  or  other  interest  in  said 
aircraft  *  *  *"  (International's  Exhibit  D).*^  The  court 
below  agreed  that  these  documents  established  International's 
right  to  the  plane  or  any  proceeds  related  thereto  and  there- 
fore ordered  that  "if  plaintiff  (i.  e.,  the  Government)  should 
elect  to  deliver  to  Defendants  George  C.  Finn  and  Charles  C. 
Finn  *  *  *  that  certain  Curtis  C-46A  aircraft  *  *  *  said 
aircraft  shall  be  delivered  instead  to  Defendant,  International 
Airports,  Inc.  *  *  *"  (R.  176),  after  which  International  shall 
deliver  it  to  the  Los  Angeles  County  Sheriff  for  disix)sition 
in  accordance  with  the  order  of  the  county  court  (R.  177). 
Any  doubt  as  to  the  Finns'  right  to  the  plane  was  eliminated 
by  the  order  of  the  court  below  that  "defendants  Charles 
C.  Finn  and  George  C.  Finn,  their  agents,  employees,  repre- 
sentatives, and  any  and  everyone  acting  for  or  on  behalf  of 
said  defendants  Charles  C.  Finn  and  George  C.  Finn  or  either, 
be  and  they  hereby  are  enjoined  and  restrained  from  moving, 
flying,  or  doing  anything  with  or  to  the  aircraft  herein  above 
specifically  described  *  *  *"  (R.  177).  We  submit  that  these 
orders  are  wholly  inconsistent  with  an  award  of  damages  to 
the  Finns  for  the  loss  of  the  plane  in  question.  It  is  clear 
that  at  the  time  the  Government  sequestered  the  plane  (Sep- 
tember 18,  1952),  the  Finns  had  lost  any  interest  that  they 
might  have  had  in  the  plane  and  that  they  certainly  had 
neither  the  title  nor  the  right  to  possession  which  are  neces- 
sary to  maintain  an  action  for  damages.  ^Moreover,  if  Inter- 
national should  bring  its  own  action  for  conversion  against 
the  United  States,  the  effect  of  the  decision  below  is  to  sub- 
ject the  Government  to  a  possible  double  liability. 


*^The  pleatlings  and  decision  in  the  Ix)s  Angeles  County  ease  are  all 
included  in  the  record:  The  complaint  filed  to  recover  the  plane  (Inter- 
national's Exhibit  X),  the  associated  aflBdavit  for  claim  and  delivery  (In- 
ternational's Exhibit  O),  and  the  answer  thereto  filed  by  the  Finns  (Interna- 
tional's Exhibit  P)  :  the  complaint  for  foreclosure  of  the  chattel  mortfrage 
(International's  Exhibit  Q)  and  the  answer  thereto  (International's  Ex- 
hibit R)  ;  the  Findings  of  Fact  and  Conclusions  of  Law  of  the  Los  Angeles 
County  Court  in  both  cases  (Internationars  Exhibit  S)  and  the  Final 
Judgment  of  that  court  (International's  Exhibit  D). 
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C.  The   District   Court  erred  in   awarding  damages   for  detention   after 

judgment 

Assuming,  arguendo,  that  the  Finns  were  entitled  to  recover 
the  plane  or  its  value  and  damages  for  detention,  the  judg- 
ment below  was  nevertheless  erroneous.  If,  as  the  court  below 
apparently  decided  the  measure  of  damages  is  established  by- 
California  law,  damages  for  detention  cannot  run  for  a  period 
after  judgment.*''  See  Drinkhouse  v.  Van  Ness,  202  Cal.  359, 
379,  260  Pac.  869,  875;  Los  Angeles  Furniture  Co.  v,  Hansen, 
46  Cal.  App.  5,  188  Pac.  292;  Smith  v.  Pilgrim,  117  Cal.  App. 
244;  Ruzanoff  v.  Retailers  Credit  Ass'n,  97  Cal.  App.  682,  686, 
276  Pac.  156.  The  judgment  in  this  case  calls  for  damages 
accruing  continuously  until  the  plane  or  its  monetary  equiva- 
lent is  returned.  The  award  of  $15  per  day  should  be  limited 
to  the  period  before  judgment  was  entered,  i.  e.,  before  Feb- 
ruary 7,  1955  (R. 162). 

■**  The  same  rule  is  applied  in  almost  every  other  jurisdiction  that  allows 
damages  for  detention,  and  therefore  it  probably  represents  the  Federal 
rule  as  well.  It  stems  from  the  principle  that  courts  will  not  predict  pros- 
pective damages  for  which  there  can  be  a  later  remedy  and  have  no  juris- 
diction to  assess  them,  even  on  a  conditional  basis,  until  they  have  actually 
accrued.  See  C.  J.  /S'.,  Damages,  sees.  29,  31  (b).  Some  jurisdictions  con- 
sider that  any  award  of  damages  for  detention  is  premature  unless  posses- 
sion of  the  property  is  continued  in  the  face  of  a  judgment  that  such  pos- 
session is  wrongful.  See,  e.  g.,  Goodyear  Tire  d  Rubier  Co.  v.  Marbon  Corp., 
32  F.  Supp.  279  (D.  Del.)  ;  Union  Nat'l  Bank  v.  U)iiversal-Cijvlops  Steel 
Coi-p.,  103  F.  Supp.  719  (W.  D.  Penn.)  ;  Hammond  v.  Thompson,  ~A  Mont. 
609,  173  Pac.  229. 
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CONCLUSION 

For  the  foregoing  reasons,  we  respectfully  submit  that  the 
judgment  below  dismissing  the  Government's  complaint  and 
awarding  afifirmative  judgment  against  the  United  St-ates  on 
the  Finns'  counterclaim  should  be  reversed. 

Warren  E,  Burger, 
Assistant  Attorney  General, 

Laughlin  E.  Waters, 
United  States  Attorney, 

Louis  Lee  Abbott, 
Assista7it  United  States  Attorney, 

]VIel\7x  Richter. 
Richard  M.  Markus, 

Attorn£ys, 

Department  of  Justice. 


APPENDIX  A 

Exhibits  in  Evidence 

The  following  is  a  brief  description  of  each  of  the  exhibits 
accepted  in  evidence  in  the  District  Court,  as  described  in  the 
Government's  exhibit  20  for  identification: 

Plaintiff's  Exhibits 

1.  AGREEMENT  dated  June  25.  1946,  WAA.  signed  by 
Vineland  Elementary  School  District,  Supt.  Peter  A.  Bancroft 
(WAA  Form  65). 

2.  RFC  Aircraft  Appraisal  Sheet  dated  March  23,  1946.  In- 
spected by  H.  A.  Diekmann,  Aircraft  Supervisor. 

4.  Release  of  Custody  of  Aircraft  of  WAA,  dated  July  25, 
1946,  stamped  "Educational  Disposal"  and  Receipt  by  Vine- 
land  School. 

5.  Certification  of  Bill  of  Sale  (photostatic  copy),  dated 
February  28,  1951,  from  Vineland  School  District  to  Finns. 

6.  Individual  Aircraft  Record  Card. 

7.  Certification  of  Affidavit  of  Peter  A.  Bancroft  (photo- 
static copy),  dated  April  14.  1951;  42-3645,  reg.  NlllH. 

9.  Minutes  of  1942,  1943,  1944,  of  Vineland  Elementary 
School  District. 

10.  Affidavit  of  :Malcolm  Hunter.  October  22,  1954. 

12.  Certification  of  photostatic  copy  of  Bill  of  Sale,  dated 
March  28.  1951,  from  Vineland  Elementary  School  District 
to  Finns,  recorded  April  11,  1951  as  document  #545136. 

13.  Handwritten  letter  dated  June  4,  1952  by  Peter  A.  Ban- 
croft, June  4,  1952-,  notarized  by  Special  Agent  Richard  J. 
Buxton,  F.  B.  I. 

14.  Letter  from  Mr.  Frank  G.  Wisner,  Deputy  to  Assistant 
Secretary  for  Occupied  Areas,  Department  of  Defense,  to  Mr. 
Larson,  War  Assets  Administration,  dated  February  18,  1948. 

15.  Property  I^tilization  Bulletin  No.  6  by  Office  of  Field 
Services,  Subject :  Policy  and  procedure  regarding  the  utiliza- 
tion of  aircraft  excess  to  the  needs  of  educational  institutions. 

(75) 
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17.  Original  sworn  statement  of  Peter  A.  Bancroft,  dated 
November  29,  1946. 

18.  Photostatic  copy  of  copy  of  letter  from  Peter  A.  Ban- 
croft to  W.  A.  Farrell  dated  April  30,  1951. 

19.  Photostatic  copy  of  copy  of  letter  from  Peter  A.  Ban- 
croft to  W.  A.  Farrell,  dated  November  5,  1951. 

Defendant  Vineland's  Exhibits 

A.  Notice  for  Bids,  dated  January  6,  1951  (Attached  to  its 
Answer). 

B.  Agreement,  dated  February  28,  1951  (Attached  to  its 
Answer). 

C.  Letter  from  Finns  to  Vineland  School  District,  dated 
December  5,  1950. 

D.  Purchase  Order,  dated  June  25,  1946,  WAA  Form  66 
Calif.     Cert  Symbol  4-A-95,  signed  Peter  A.  Bancroft. 

E.  WAA  Instructions  of  Office  of  Aircraft  Disposal,  Educa- 
tional Aircraft  Disposal  Div.,  Washington,  D.  C. 

F.  16  mm  moving  picture  sound  film. 

G.  Bill  of  Sale — Certificate  of  Title,  signed  by  Peter  A.  Ban- 
croft, Superintendent,  October  9,  1950,  Vineland  School  Dis- 
trict. 

Defendant  InternationaVs  Exhibits 

A.  Certification  of  true  copies — (photostatic  copies)  of: 

WAA  Sales  Receipt,  July  10,  1946;  Affidavit  of  Peter 
A.  Bancroft,  dated  April  14,  1951  ; 

Bill  of  Sale,  February  28,  1951,  from  Vineland  School 
District  to  Finns,  recorded  April  16,  1951.     #545613: 

Original  and  duplicate  copy  of  Certificate  of  Registra- 
tion NIUH,  April  16,  1951,  in  names  of  Finns; 

Duplicate  copy  of  Corrected  Certificate  of  Registra- 
tion NIUH,  issued  June  18,  1952.  in  names  of  Finns; 

B.  Photostatic  copy  of  Aircraft  Chattel  Mortgage,  dated 
August  31,  1951,  between  Finns  and  International. 

C.  Photostatic  copy  of  Note  Secured  by  Chattel  Mortgage, 
dated  August  31,  1951,  signed  by  Finns  to  International. 

D.  Photostatic  copy  of  Judgment,  Nos.  599.  895  and  600.291, 
Superior  Court,  Los  Angeles  County ;  International  and  Finns. 
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E.  Agreement  dated  August  31,  1951  between  International 
and  Finns;  Exhibit  A  to  Answer  to  Amended  Complaint. 

F.  Cancelled  check  No.  2237  of  International  $15,000  to 
Finns,  September  1,  1951. 

G.  Lease  of  Aircraft,  copy,  August  31,  1951,  between  Finns 
and  International. 

H.  Supplement  to  Lease,  dated  September  — ,  1951,  between 
Finns  and  International. 

I.  Photostatic  copy  of  Supplement  to  Agreement,  dated  Sep- 
tember — .   1951,  between  International  and  Finns. 
J.  Certified  photostatic  copy  of: 

Note  Secured  by  Chattel  Mortgage  dated  August  31, 
1951,  $15,000,  signed  by  Finns; 

Letter  dated  May  18,  1952  from  Finns  to  Interna- 
tional requesting  limited  custody  of  A/C  #N111H; 

Letter  dated  May  19,  1952  from  Finns  to  Interna- 
tional ; 

Letter  dated  May  20,  1952  from  Finns  to  Interna- 
tional. 
K.  Letter  dated  October  15,  1951  to  A.  J.  Blackman  from 
James  B.  Murray,  Aircraft  Title  and  Guaranty  Corp.,  Wash- 
ington, D.  C. 

L.  ''Re:  Complete  search  and  report  on  NlllH  $10.00" 
Aircraft  Title  and  Guaranty  Corp.,  to  A.  J.  Blackman. 

M.  Blank  form  of  application  of  Civil  Aeronautics  Admin- 
istration for  certificate  of  registration. 

N.  Photostatic  copy  of  Complaint  No.  599895,  Superior 
Court,  Los  Angeles  County,  International  Airports,  Inc.  v. 
Finn,  et  al. 

0.  Photostatic  copy  of  Affidavit  for  Claim  and  Delivery  No. 
599895,  Superior  Court,  Los  Angeles  County,  International 
Airports,  Inc.  v.  Finn,  et  al. 

P.  Photostatic  copy  of  Answer  to  Complaint,  No.  599895, 
Superior  Court,  Los  Angeles  County,  International  Airports, 
Inc.  V.  Finn,  et  al. 

Q.  Photostatic  copy  of  Complaint  for  Foreclosure  of  Chattel 
Mortgage,  No.  600291,  Superior  Court,  Los  Angeles  County, 
International  Airports,  Inc.  v.  Finn,  et  al. 
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R.  Photostatic  copy  of  Answer  and  Counterclaim,  No. 
600291,  Superior  Court,  Los  Angeles  County,  International 
Airports,  Inc.  v.  Finn,  et  al. 

S.  Copy  of  Findings  of  Fact  and  Conclusions  of  Law,  Nos. 
599895  and  600291,  Superior  Court,  Los  Angeles  County,  In- 
ternational Airports.  Inc.  v.  Finn,  et  al. 

T.  Photostatic  copy  of  Sales  Document  No.  7691309,  War 
Assets  Administration  to  Vineland  School  District,  March  18, 
1948. 

U.  Certification  of  photostatic  copies  of  certain  aircraft 
records  covering  Curt iss- Wright  aircraft,  Serial  No.  30225, 
Reg.  Nil  IE: 

1.  Agreement,  dated  June  25, 1946,  executed  by  Vine- 
land  Elementary  School  District  ; 

2.  War  Assets  Administration  Sales  Document  No. 
7691309; 

3.  War  Assets  Administration  Release  of  Custody  of 
Aircraft,  dated  March  19,  1948; 

4.  Affidavit  of  Peter  A.  Bancroft,  dated  April  6,  1951 ; 

5.  Bill  of  Sale,  dated  IVIarch  28,  1951,  from  Vineland 
School  District  to  Charles  C.  Finn  and  George  C.  Finn, 
recorded  April  11,  1951,  as  document  No.  545136. 

Dejendants  Finns'  Exhibits 

B.  RFC  Agreement  (photostatic  copy)  dated  September  18, 
1945  (SWPD-DP-35),  Grossmont  Union  High  School. 

E.  Photostatic  copy  of  teletype  dated  July  10,  1946  from 
Heddleston,  Reg.  Dir.,  to  Chief  Fiscal  Branch. 

K.  Certification  of  following  photostats : 

1.  Handwritten  statement  by  M.  P.  Howard,  W-60, 
Civil  Aeronautics  Admn.,  dated  April  11.  1951; 

2.  Afl&davit  of  Peter  A.  Bancroft,  dated  April  14, 
1951; 

3.  Letter  dated  April  16,  1951,  from  Edwin  R.  Flat- 
equal,  Chief,  Reference  Service  Branch.  Fed.  Records 
Center,  General  Services  Admn..  to  Mrs.  Marilyn  H. 
Kelly,  Asst.  Chief.  Records  Branch,  CAA; 
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4.  Bill  of  Sale,  dated  February  28,  1951,  from  Vine- 
land  School  District  to  Finns,  recorded  April  16,  1951, 
document  545613; 

5.  Application  for  registration  in  names  of  Finns. 

6.  Original  and  duplicate  copy  of  Certificate  of  Regis- 
tration NlllH,  dated  April  16, 1951,  in  names  of  Finns; 

7.  Message  012240Z,  dated  November  2,  1951,  from 
Sixth  Regional  Office,  CAA  to  W-300; 

8.  Copy  of  Message  021945Z,  dated  November  2, 
1951,  from  Haldeman,  CAA,  to  CAA,  L.  A. ; 

9.  Message  051945E,  dated  November  5,  1951,  from 
Sixth  Reg.  Office,  CAA,  to  W-295; 

10.  Copy  of  Message  061800Z,  dated  November  6, 
1951,  from  Haldeman,  CAA,  to  CAA,  L.  A.; 

11.  Letter,  dated  November  5,  1951,  from  Interna- 
tional to  CAA,  Aircraft  Records  Sec.  A-300; 

12.  Aircraft  Chattel  Mortgage,  dated  August  31, 1951, 
executed  by  Finns  in  favor  of  I;iternational,  recorded 
November  14,  1951,  document  571852; 

13.  Copy  letter.  Form  ACA-506,  dated  November  15, 
1951,  from  Haldeman,  Chief  Aircraft  Div.,  CAA,  to 
International ; 

14.  Letter  dated  March  11,  1952,  from  Seaboard 
Surety  Co.  to  CAA; 

15.  Copy  of  Message  21200Z,  dated  May  21,  1952, 
from  Robinette,  CAA,  to  CAA,  L.  A.; 

16.  Message  282310Z,  dated  May  29,  1952,  from  Sixth 
Reg.  Office,  CAA.; 

17.  Copy  of  letter  dated  June  11,  1952  from  Halde- 
man, Chief,  Aircraft  Engr.  Div.,  CAA,  to  Seaboard 
Surety  Co. ; 

18.  Memo  by  Margaret  E.  O'Neill,  dated  June  17, 
1952; 

19.  Letter,  dated  June  23,  1952,  received  May  26, 
1952  from  George  C.  Finn,  to  Margaret  O'Neil,  Chief, 
Aircraft  Reg.,  CAA; 

20.  Duplicate  copy  Corrected  Certificate  of  Reg. 
NlllH,  issued  June  18, 1952,  in  names  of  Finns; 
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21.  Letter  dated  June  18,  1952  from  George  C.  Finn 
to  Aircraft  Records  Branch,  CAA; 

22.  Letter  dated  September  8,  1953  from  W.  T. 
Frazier,  Chief,  Surplus  Property  Utilization  Div., 
Dept.  of  Health,  Education,  and  Welfare,  to  Dept.  of 
Commerce,  CAA. 

L.  Copy  of  letter  from  Finns,  dated  January  19,  1951,  to 
Board  of  Trustees  Vineland  School  District. 

S.  Letter  dated  May  7,  1952,  to  Civil  Aeronautics  Admn., 
Washington,  D.  C,  from  W.  T.  Frazier,  Prop.  Utilization  Co- 
ordinator, Health  and  Education,  requesting  photostatic  copy 
of  documents  submitted  to  CAA  by  Finns. 

X.  Letter  dated  October  23,  1951  to  Finns  from  Peter  A. 
Bancroft,  Vineland  School  District. 

A-X.  Bill  of  Sale,  March  28,  1951,  and  Certificate  of  Regis- 
tration Nil  IE,  Serial  No.  42-96563. 


APPENDIX  B 
Statutes  and  Regulations  Involved 

The  Surplus  Property  Act  of  1944  (58  Stat.  765)  provides 
in  pertinent  part  as  follows : 

Sec.  2.  The  Congress  hereby  declares  that  the  objec- 
tives of  this  Act  are  to  faciUtate  and  regulate  the  orderly 
disposal  of  surplus  property  so  as — 

(a)  to  assure  the  most  effective  use  of  such  property 
for  war  purposes  and  the  common  defense; 

(b)  to  give  maximum  aid  in  the  reestablishment  of 
a  peace-time  economy  of  free  independent  private  en- 
terprise, the  development  of  the  maximum  of  independ- 
ent operators  in  trade,  industry,  and  agriculture,  and 
to  stimulate  full  employment; 

*  *  *  *  « 

(d)  to  discourage  monopolistic  practices  and  to 
strengthen  and  preserve  the  competitive  position  of 
small  business  concerns  in  an  economy  of  free  enter- 
prise ; 

(e)  to  foster  and  to  render  more  secure  family-type 
farming  as  the  traditional  and  desirable  pattern  of 
American  agriculture; 

(f)  to  afford  returning  veterans  an  opportunity  to 
establish  themselves  as  proprietors  of  agricultural, 
business,  and  professional  enterprises; 

*  *  ♦  «  « 

(h)  to  assure  the  sale  of  surplus  property  in  such 
quantities  and  on  such  terms  as  will  discourage  disposal 
to  speculators  or  for  speculative  purposes; 

***** 

(j)  to  avoid  dislocations  of  the  domestic  economy  and 
of  international  economic  relations; 


(81) 
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(m)  to  achieve  the  prompt  and  full  utilization  of 
surplus  property  at  fair  prices  to  the  consumer  through 
disposal  at  home  and  abroad  with  due  regard  for  the 
protection  of  free  markets  and  competitive  prices  from 
dislocation  resulting  from  uncontrolled  dumping; 

*  *  *  *  * 

(p)  to  foster  the  development  of  new  independent 
enterprise ; 

(q)  to  prevent  insofar  as  possible  unusual  and  exces- 
sive profits  being  made  out  of  surplus  property; 

(r)  to  dispose  of  surplus  property  as  promptly  as 
feasible  without  fostering  monopoly  or  restraint  of 
trade,  or  unduly  disturbing  the  economy,  or  encourag- 
ing hoarding  of  such  property,  and  to  facilitate  prompt 
redistribution  of  such  property  to  consumers ; 

(s)  to  dispose  of  surplus  Government-owned  trans- 
portation facilities  and  equipment  in  such  manner  as 
to  promote  an  adequate  and  economical  national  trans- 
portation system ;  and 

(t)  except  as  otherwise  provided,  to  obtain  for  the 
Government,  as  nearly  as  possible,  the  fair  value  of 
surplus  property  upon  its  disposition. 

«  *  «  «  * 

Sec.  4  (58  Stat.  768).  Surplus  proj^erty  shall  be  dis- 
posed of  to  such  extent,  at  such  time,  in  such  areas, 
by  such  agencies,  at  such  prices,  upon  such  terms  and 
conditions,  and  in  such  manner,  as  may  be  prescribed 
in  or  pursuant  to  this  Act. 

*  »  *  *  ♦ 

Sec.  9  (58  Stat.  769).  (a)  The  Board  shall  prescribe 
regulations  to  effectuate  the  provisions  of  this  Act.  In 
formulating  such  regulations,  the  Board  shall  be  guided 
by  the  objectives  of  this  Act. 

(b)  Regulations  issued  pursuant  to  subsection  (a) 
may,  except  as  otherwise  provided  in  this  Act,  contain 
provisions  prescribing  the  extent  to  which,  the  times  at 
which,  the  areas  in  which,  the  agencies  by  which,  the 
prices  at  which,  and  the  terms  and  conditions  under 
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which,  surplus  property  may  be  disposed  of,  and  the 
extent  to  which  and  the  conditions  under  which  surplus 
property  shall  be  subject  to  care  and  handling. 

(c)  Each  Government  agency  shall  carry  out  regula- 
tions of  the  Board  expeditiously  and  shall  issue  such 
further  regulations,  not  inconsistent  with  the  regula- 
tions of  the  Board,  as  it  deems  necessary  or  desirable 
to  carry  out  the  provisions  of  this  Act. 

(d)  Regulations  prescribed  under  this  Act  shall  be 
published  in  the  Federal  Register. 

*  *  «  »  * 

Sec.  13  (58  Stat.  770-72).  (a)  The  Board  shall  pre- 
scribe regulations  for  the  disposition  of  surplus  property 
to  States  and  their  political  subdivisions  and  instru- 
mentalities, and  to  tax-supported  and  nonprofit  insti- 
tutions, and  shall  determine  on  the  basis  of  need  what 
transfers  shall  be  made.  In  formulating  such  regula- 
tions the  Board  shall  be  guided  by  the  objectives  of  this 
Act  and  shall  give  effect  to  the  following  policies  to  the 
extent  feasible  and  in  the  public  interest: 

(1)  (A)  Surplus  property  that  is  appropriate  for 
school,  classroom,  or  other  educational  use  may  be  sold 
or  leased  to  the  States  and  their  political  subdivisions 
and  instrumentalities,  and  tax-supported  educational  in- 
stitutions, and  to  other  non-profit  educational  institu- 
tions which  have  been  held  exempt  from  taxation  under 
section  101  (6)  of  the  Internal  Revenue  Code. 

(B)  Surplus  medical  supplies,  equipment,  and  prop- 
erty suitable  for  use  in  the  protection  of  public  health, 
including  research,  may  be  sold  or  leased  to  the  States 
and  their  political  subdivisions  and  instrumentalities, 
and  to  tax-supported  medical  institutions,  and  to  hos- 
pitals or  other  similar  institutions  not  operated  for  profit 
which  have  been  held  exempt  from  taxation  under  sec- 
tion 101  (6)  of  the  Internal  Revenue  Code. 

(C)  In  fixing  the  sale  or  lease  value  of  property  to 
be  disposed  of  under  subparagraph  (A)  and  subpara- 
graph (B)  of  this  paragraph,  the  Board  shall  take  into 
consideration  any  benefit  which  has  accrued  or  may  ac- 
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crue  to  the  United  States  from  the  use  of  such  property 
by  any  such  State,  pohtical  subdivision,  instrumentahty, 
or  institution. 

(2)  Surplus  property  shall  be  disposed  of  so  as  to 
afford  public  and  governmental  institutions,  non-profit 
or  tax-supported  educational  institutions,  charitable  and 
eleemosynary  institutions,  non-profit  or  tax-supported 
hospitals  and  similar  institutions,  States,  their  political 
subdivisions  and  instrumentalities,  and  volunteer  fire 
companies,  an  opportunity  to  fufill,  in  the  public  inter- 
est, their  legitimate  needs. 

(b)  Under  regulations  prescribed  by  the  Board, 
whenever  the  Government  agency  authorized  to  dis- 
pose of  any  property  finds  that  it  has  no  commercial 
value  or  that  the  cost  of  its  care  and  handling  and  dis- 
position would  exceed  the  estimated  proceeds,  the 
agency  may  donate  such  property  to  any  agency  or  in- 
stitution supported  by  the  Federal  Government  or  any 
State  or  local  government,  or  to  any  non-profit  educa- 
tional or  charitable  organization,  or,  if  that  is  not  feasi- 
ble, shall  destroy  or  otherwise  dispose  of  such  property. 


Sec.  15  (58  Stat.  772-73).  (a)  Notwithstanding  the 
provisions  of  any  other  law  but  subject  to  the  provisions 
of  this  Act,  whenever  any  Government  agency  is  au- 
thorized to  dispose  of  property  under  this  Act,  then  the 
agency  may  dispose  of  such  property  by  sale,  exchange, 
lease,  or  transfer,  for  cash,  credit,  or  other  property, 
with  or  without  warranty,  and  upon  such  other  terms 
and  conditions,  as  the  agency  deems  proper  ♦  *  * 

(b)  Any  owning  agency  or  disposal  agency  may  exe- 
cute such  documents  for  the  transfer  of  title  or  other 
interest  in  property  or  take  such  other  action  as  it  deems 
necessary  or  proper  to  transfer  or  dispose  of  property  or 
otherwise  to  carry  out  the  provisions  of  this  Act,  and, 
in  the  case  of  surplus  property,  shall  do  so  to  the  extent 
required  by  the  regulations  of  the  Board. 
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The  Federal  Property  and  Administration  Services  Act  of 
1949  (63  Stat.  377,  as  amended,  40  U.  S.  C.  471  et  seq.)  pro- 
vides in  pertinent  part  as  follows : 

»  *  »  »  * 

Sec.  203.  (a)  Except  as  otherwise  provided  in  this 
section,  the  Administrator  shall  have  supervision  and  di- 
rection over  the  disposition  of  surplus  property.  Such 
property  shall  be  disposed  of  to  such  extent,  at  such 
time,  in  such  areas,  by  such  agencies,  at  such  terms  and 
conditions,  and  in  such  manner,  as  may  be  prescribed  in 

or  pursuant  to  this  Act. 

«  *  »  #  « 

(c)  Any  executive  agency  designated  or  authorized 
by  the  Administrator  to  dispose  of  surplus  property 
may  do  so  by  sale,  exchange,  lease,  permit,  or  transfer, 
for  cash,  credit,  or  other  property,  with  or  without  war- 
ranty, and  upon  such  other  terms  and  conditions  as  the 
Administrator  deems  proper,  and  it  may  execute  such 
documents  for  the  transfer  of  title  or  other  interest  in 
property  and  take  such  other  action  as  it  deems  neces- 
sary or  proper  to  dispose  of  such  property  under  the 
provisions  of  this  title. 

♦  ♦  ♦  ♦  » 

(j)  (1)  Under  such  regulations  as  he  may  prescribe. 
the  Administrator  is  authorized  in  his  discretion  to  do- 
nate for  educational  purposes  in  the  States,  Territories, 
and  possessions  without  cost  (except  for  costs  of  care 
and  handling)  such  equipment,  materials,  books,  or 
other  supplies  under  the  control  of  any  executive 
agency  as  shall  have  been  determined  to  be  surplus 
property  and  which  shall  have  been  determined  under 
paragraph  2  or  paragraph  3  of  this  subsection  to  be 
usable  and  necessary  for  educational  purposes. 

(2)  Determination  whether  such  surplus  property 
donated  in  conformity  with  paragraph  3  of  this  subsec- 
tion is  usable  and  necessary  for  educational  purposes 
shall  be  made  by  the  Federal  Security  Administrator, 
who  shall  allocate  such  property  on  the  basis  of  needs 
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and  utilization  for  transfer  by  the  Administrator  of  Gen- 
eral Services  to  tax-supported  school  systems,  schools, 
colleges,  and  universities,  and  to  other  nonprofit  schools, 
colleges,  and  universities  which  have  been  held  exempt 
from  taxation  under  section  101  (6)  of  the  Internal 
Revenue  Code,  or  to  State  departments  of  education  for 
distribution  to  such  tax-supported  and  nonprofit  school 
systems,  schools,  colleges,  and  universities;  except  that 
in  any  State  where  another  agency  is  designated  by 
State  law  for  such  purpose  such  transfer  shall  be  made 
to  said  agency  for  such  distribution  within  the  State. 

*  *  *  *  » 

(k)  (2)  Subject  to  the  disapproval  of  the  Adminis- 
trator within  thirty  days  after  notice  to  him  of  any  ac- 
tion to  be  taken  under  this  subsection — 

(A)  The  Federal  Security  Administrator,  through 
such  officers  or  employees  of  the  Federal  Security  Agency 
as  he  may  designate,  in  the  case  of  property  transferred 
pursuant  to  the  Surplus  Property  Act  of  1944,  as 
amended,  and  pursuant  to  this  Act,  to  States,  political 
subdivisions,  and  instrumentalities  thereof,  and  tax- 
supported  and  other  nonprofit  educational  institutions 
for  school,  classroom,  or  other  educational  use; 

(B)  the  Federal  Security  Administrator,  through 
such  officer  or  employees  of  the  Federal  Security  Agency 
as  he  may  designate,  in  the  case  of  property  transferred 
pursuant  to  the  Surplus  Property  Act  of  1944,  as 
amended,  and  pursuant  to  this  Act,  to  States,  political 
subdivisions  and  instrumentalities  thereof,  tax-sup- 
ported medical  institutions,  and  to  hospitals  and  other 
similar  institutions  not  operated  for  profit,  for  use  in  the 
protection  of  public  health  (including  research); 

*  *  *  *  * 

is  authorized  and  directed — 

(i)  to  determine  and  enforce  compliance  with  the 
terms,  conditions,  reservations,  and  restrictions  con- 
tained in  any  instrument  by  which  such  transfer  was 
made ; 
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(ii)  to  reform,  correct,  or  amend  any  such  instrument 
by  the  execution  of  a  corrective,  reformative,  or  amend- 
atory instrument  where  necessary  to  correct  such  instru- 
ment or  to  conform  such  transfer  to  the  requirements  of 
applicable  law ;  and 

(iii)  to  (I)  grant  releases  from  any  of  the  terms, 
conditions,  reservations,  and  restrictions  contained  in, 
and  (II)  convey,  quitclaim,  or  release  to  the  trans- 
feree or  other  eligible  user  any  right  or  interest  reserved 
to  the  United  States  by,  any  instrument  by  which 
such  transfer  was  made,  if  he  determines  that  the 
property  so  transferred  no  longer  serves  the  purpose  for 
which  it  was  transferred,  and  that  such  release,  convey- 
ance, or  quitclaim  deed  will  not  prevent  accomplishment 
of  the  purpose  for  which  such  property  was  so  trans- 
ferred :  Provided,  That  any  such  release,  conveyance,  or 
quitclaim  deed  may  be  granted  on,  or  made  subject  to, 
such  terms  and  conditions  as  he  shall  deem  necessary  to 
protect  or  advance  the  interests  of  the  United  States. 
***** 

Sec.  501.  All  policies,  procedures,  and  directives 
prescribed — 

***** 

(b)  by  any  officer  of  the  Government  under  the 
Authority  of  the  Surplus  Property  Act  of  1944,  as 
amended,  or  under  other  authority  with  respect  to  sur- 
plus property  or  foreign  excess  property; 

***** 

in  effect  upon  the  effective  date  of  this  Act  and  not 
inconsistent  herewith,  shall  remain  in  full  force  and 
effect  unless  and  until  superseded,  or  except  as  they  may 
be  amended,  under  the  authority  of  this  Act  or  under 
other  appropriate  authority. 

Public  Law  61,  84th  Cong.,  1st  Sess.  (H.  R.  3322)  provides 
in  pertinent  part  as  follows : 

***** 

Sec.  2.  (a)  Subsection  (j)  of  section  203  of  the  Fed- 
eral Property  and  Administrative  Services  Act  of  1949 
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is  amended  by  adding  at  the  end  thereof  the  following 
new  paragraph : 

"(4)  The  Secretary  of  Health,  Education,  and  Wel- 
fare may  impose  reasonable  terms,  conditions,  reserva- 
tions, and  restrictions  upon  the  use  of  any  single  item 
of  property  donated  under  paragraph  (2)  of  this  sub- 
section which  has  an  acquisition  cost  of  $2,500  or  more." 

(b)  The  amendment  made  by  subsection  (a)  shall 
apply  only  with  respect  to  property  donated  after  the 
date  of  enactment  of  this  Act. 

*  *  *  »  ♦ 

Sec.  4.  (a)  In  the  case  of  personal  property  donated 
or  sold  at  a  discount  for  educational,  public  health  or 
memorial  purposes,  including  research,  under  any  pro- 
vision of  law  enacted  prior  to  the  enactment  of  the 
Federal  Property  and  Administrative  Services  Act  of 
1949,  no  term,  condition,  reservation,  or  restriction  im- 
posed on  the  use  of  such  property  shall  remain  in  ef- 
fect after  the  date  of  the  enactment  of  this  Act.  This 
subsection  shall  not  be  deemed  to  terminate  any  civil 
or  criminal  liability  arising  out  of  a  violation  of  such 
a  term,  condition,  reservation,  or  restriction  which  oc- 
curred prior  to  the  enactment  of  this  Act,  if  a  judicial 
proceeding  to  enforce  such  liability  is  pending  at  the 
time  of,  or  commenced  within  one  year  after  the  en- 
actment of  this  Act. 

(b)  No  term,  condition,  reservation,  or  restriction 
imposed  upon  the  use  of  any  single  item  of  property 
donated  under  section  203  (j)  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949  prior  to  the 
enactment  of  this  Act  which  has  an  acquisition  cost  of 
less  than  $2,500  shall  remain  in  effect  after  the  expira- 
tion of  the  one-year  period  which  begins  on  the  date  of 
the  enactment  of  this  Act.  This  subsection  shall  not 
be  deemed  to  terminate  any  civil  or  criminal  liability 
arising  out  of  a  violation  of  such  a  term,  condition,  res- 
ervation, or  restriction  if  (1)  such  violation  occurred 
prior  to  the  expiration  of  such  one-year  period  and  (2) 
a  judicial  proceeding  to  enforce  such  liability  is  pending 
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at  the  time  of  enactment  of  this  Act  or  is  commenced 
not  later  than  one  year  after  the  expiration  of  such  one- 
year  period. 

*  *  »  *  » 

War  Assets  Administration  Regulation  4(11  Fed.  Reg.  5868) 
provides  in  pertinent  part  as  follows : 

Sec.  8304.1  Definitions — (a)  Terms  defined  in  act. 
Terms  not  defined  in  paragraph  (b)  of  this  section  which 
are  defined  in  the  Surplus  Property  Act  of  1944  shall  in 
this  part  have  the  meaning  given  to  them  in  the  act. 

(b)  Other  terms. 

(1)  "Aeronautical  property"  means  personal  prop- 
erty peculiar  to  aircraft,  and  includes!  but  is  not  limited 
to  aircraft,  airframes,  all  spare  parts  of  airframes,  all 
airborne  components,  accessories  and  items  of  equipment 
which  comprise  complete  airplanes  and  their  spare  parts, 
aeronautical  training  and  instructional  equipment  and 
aids,  specialized  tools  and  equipment  and  tool  kits  used 
solely  in  aircraft  maintenance  and  synthetic  flight  train- 
ing devices  and  their  spare  parts.  Aeronautical  prop- 
erty does  not  include  radios  not  installed  in  aircraft, 
nonheated  flight  clothing,  life  rafts  and  life  saving  de- 
vices other  than  personnel  parachutes  and  such  items  of 
oxygen  equipment  and  such  navigation  instruments  and 
aids  as  are  not  normally  installed  in  or  attached  to  an 
aircraft. 

(2)  "Commercially  unsalable  property"  as  used  here- 
in is  distinguished  from  property  of  no  commercial  value 
as  used  in  Part  8319  of  this  Chapter  and  means  property 
which  has  no  reasonable  prospect  of  sale  at  or  above  a 
minimum  price  established  by  the  disposal  agency,  or 
where  such  minimum  price  has  not  been  established,  no 
reasonable  prospect  of  sale  except  as  salvage  or  scrajx 

(3)  "Salvage"  means  property  that  is  in  such  a  worn, 
damaged,  deteriorated  or  incomplete  condition,  or  is  of 
such  a  speciahzed  nature  that  it  has  no  reasonable  pros- 
pect of  sale  as  a  unit,  or  is  not  usable  as  a  unit  without 
major  repairs  or  alteration.    Salvage  has  some  value  in 
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excess  of  its  basic  material  content  because  it  may  con- 
tain serviceable  components  or  may  have  value  to  a  pur- 
chaser who  may  make  major  repairs  or  alterations.  Sal- 
vage includes  used  containers  and  cable  reels. 

(4)  "Scrap"  means  property  that  has  no  reasonable 
prospect  of  sale  except  for  its  basic  material  content. 

(5)  "Instrumentality''  as  used  herein  refers  to  any 
instrumentality  of  a  State,  territory,  or  possession  of  the 
United  States,  the  District  of  Columbia,  or  any  political 
subdivision  thereof,  as  well  as  such  States  and  subdivi- 
sions themselves. 

(6)  "Nonprofit  institutions"  means  any  nonprofit 
scientific,  literary,  educational,  public-health,  public- 
welfare,  charitable  or  eleemosynary  institution,  organi- 
zation, or  association,  or  any  nonprofit  hospital  or  simi- 
lar institution,  organization  or  association  which  has 
been  held  exempt  from  taxation  under  section  101  (6) 
of  the  Internal  Revenue  Code,  or  any  nonprofit  volun- 
teer fire  company  or  cooperative  hospital  or  similar  insti- 
tution which  has  been  held  exempt  from  taxation  under 
section  101  (8)  of  the  Internal  Revenue  Code. 

(7)  "Educational  institution  or  instrumentality" 
means  any  school,  school  system,  library,  college,  uni- 
versity, or  other  similar  institution,  organization  or  as- 
sociation, which  is  organized  for  the  primary  purpose  of 
carrying  on  instruction  or  research  in  the  public  interest, 
and  which  is  a  nonprofit  institution  or  an  instru- 
mentality. 

(8)  "Public-health  institution  or  instrumentality" 
means  any  hospital,  board,  agency,  institution,  organi- 
zation or  association,  which  is  organized  for  the  primary 
purpose  of  carrying  on  medical,  public-health,  or  sanita- 
tional  services  in  the  public  interest,  or  research  to  extend 
the  knowledge  in  these  fields,  and  which  is  a  nonprofit 
institution  or  an  instrumentality. 

(9)  "Tactical  aircraft"  means  those  generally  useful 
only  for  military  purposes  and  includes  aircraft  of  types 
designed  and  useful  only  for  tactical  and  strategic  mili- 
tary  missions,  as  well  as  such  advance  trainers  and  such 
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basic  trainers  as  are  not  generally  suitable  for  civilian 
flying. 

(10)  "Transport  aircraft"  means  those  which  are  de- 
signed to  perform  or  can  economically  be  converted  to 
perform  the  commercial  transportation  of  persons  or 
property  or  both.  This  class  includes  single  and  multi- 
engined land  aircraft,   seaplanes  and   amphibians   of 

5,000  pounds  gross  weight  and  over. 

«  »  «  ♦  » 

Sec.  8304.4  Interdepartmental  Advisory  Committee 
on  Surplus  Aircraft  Disposal.  Pursuant  to  arrange- 
ments made  with  other  interested  Government  agencies, 
there  is  established  an  Interdepartmental  Advisory 
Committee  on  Surplus  Aircraft  Disposal  which  shall 
function  as  an  advisory  committee  to  the  Administra- 
tor and  shall  consist  of  representatives  of  the  Depart- 
ment of  State,  the  War  Department,  the  Navy  Depart- 
ment, the  Department  of  Commerce,  the  Office  of  the 
Foreign  Liquidation  Commissioner,  the  Civil  Aero- 
nautics Board,  the  Reconstruction  Finance  Corporation, 
the  War  Assets  Administration,  and  a  representative  of 
the  Administrator,  who  shall  serve  as  Chairman  of  the 
Committee.  It  shall  be  the  duty  of  such  committee  to 
furnish  advice  and  make  recommendations  to  the  Ad- 
ministrator with  respect  to  the  policies  and  procedures 
to  be  applied  in  the  disposal  of  surplus  aircraft,  the 
allocation  of  aeronautical  property  in  short  supply,  and 
all  other  matters  relating  to  surplus  aeronautical  prop- 
erty upon  which  advice  may  be  requested  by  the  Admin- 
istrator. 

Sec.  8304.5  Establishing  minimum  prices.  The  dis- 
posal agency  is  authorized  to  establish  minimum  prices 
for  items  of  aeronautical  property  and  to  treat  as  com- 
mercially unsalable  any  such  property  which  after  a 
reasonable  test  of  the  market  it  concludes  cannot  be 
sold  within  a  reasonable  period  of  time  at  prices  equal 
to  or  greater  than  such  minimum  prices. 

Sec.  8304.6  Disposal  of  tactical  aircraft,  (a)  Aside 
from  a  relatively  small  demand  for  tactical  aircraft  to 
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serve  specialized  industrial,  educational  and  private 
uses,  there  is  no  significant  market  for  aeronautical 
property  of  this  class. 

(b)  Tactical  aircraft  which  have  been  determined  to 
be  commercially  unsalable  by  the  disposal  agency  shall 
be  disposed  of  as  salvage  or  scrap  as  hereinafter  pro- 
vided, or  otherwise,  and  when  disposed  of  other  than  as 
salvage  or  scrap  by  the  disposal  agency,  such  property 
shall  be  disposed  of  at  fixed  prices.  Fixed  prices  for  any 
such  aircraft  shall  not  be  less  than  the  sum  of  the  fair 
market  value  of  its  usable  components  and  the  scrap 
value  of  its  residual  basic  material. 

Sec.  8304.7  Disposal  of  transport  aircraft.  In  the 
disposal  of  transport  aircraft,  the  disposal  agency  shall 
establish,  with  the  approval  of  the  Administrator  fixed 
prices  for  such  aircraft.  In  fixing  such  prices,  the  dis- 
posal agency  should  give  consideration  to  the  potential 
earning  power  of  the  aircraft  in  relation  to  other  models, 
its  estimated  economical  life  in  scheduled  and  non- 
scheduled  commercial  service,  the  degree  of  modification 
required  for  conversion  to  civilian  use  and  the  re- 
lationship between  supply  and  demand.  If  the  disposal 
agency  determines  that  transport  aircraft  are  beyond 
economical  repair  or  that  a  fixed  price  cannot  be  readily 
established  because  of  obsolescence,  specialized  design 
or  other  exceptional  circumstances,  such  aircraft  may 
be  disposed  of  by  competitive  bidding  or  other  method 
of  sale  considered  appropriate  by  the  disposal  agency. 
The  disposal  agencies  shall  attempt,  whenever  prac- 
ticable, to  dispose  of  surplus  transport  type  aircraft  by 
sale  rather  than  by  lease.  Transport  aircraft  of  models 
approved  by  the  Administrator,  may,  however,  be 
leased  by  the  disposal  agency  upon  the  terms  approved 
by  the  Administrator;  Provided,  however,  That  after 
June  30,  1946,  transport  aircraft  shall  be  disposed  of 
only  by  sale. 

*  »  »  ♦  • 

Sec.  8304.11  Disposals  for  educational  and  public 
purposes. 
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(a)  Where  the  disposal  agency  determines  that  any 
item  of  surplus  aeronautical  property  is  commercially 
unsalable,  disposal  may  be  made  to  educational  or 
public-health  institutions  or  instrumentalities  as  pro- 
vided in  this  section.  The  disposal  agency  shall  com- 
pile a  list  of  such  items  and  shall  ascertain  fixed  prices 
which  will  reflect  the  benefit  which  has  accrued  or  may 
accrue  to  the  United  States  from  the  use  of  such  prop- 
erty by  educational  or  public-health  institutions  or  in- 
strumentalities. Such  lists  shall  be  submitted  to  the 
Administration,  and  if  approved,  will  be  published  by 
order  hereunder.  The  disposal  agency  is  authorized  to 
dispose  of  such  property  to  educational  or  public-health 
institutions  or  instrumentalities  at  the  prices  so  ap- 
proved; Provided,  however,  That  no  such  disposals  at 
the  prices  so  approved  may  be  allowed  to  any  non- 
profit institutions  which  are  not  exempt  from  taxation 
under  section  101  (6)  of  the  Internal  Revenue  Code. 

(b)  The  disposal  agency  shall  establish  procedures 
pursuant  to  which  educational  or  public-health  institu- 
tions or  instrumentalities  may  make  written  application 
for  surplus  aeronautical  property  available  for  disposal 
to  such  institutions  or  instrumentalities.  Such  proced- 
ures shall  include  (1)  certification  that  the  applicant  is 
an  educational  or  public  health  institution  or  instru- 
mentality as  defined  in  Section  8304.1,  (2)  a  certifica- 
tion of  the  purposes  for  which  the  property  is  to  be 
acquired,  and  in  the  case  of  aircraft  an  agreement  that 
it  will  not  be  flown  except  for  purposes  of  research  or 
experiment  in  connection  with  the  science  of  aeronau- 
tics, and  (3)  an  agreement  that  the  property  will  not 
be  resold  to  others  within  three  (3)  years  of  the  date 
of  purchase  without  the  consent  in  writing  of  the  dis- 
posal agency  unless  it  is  mutilated  or  otherwise  rendered 
unfit  for  use  except  as  scrap. 

Sec.  8304.12  Nonprofit  institutions  and  instrumen- 
talities. The  price  at  which  nonprofit  institutions  and 
instrumentahties,  including  educational  and  public- 
health,  shall  be  entitled  to  acquire  surplus  aeronautical 
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property  from  the  disposal  agency  if  a  price  list  has  not 
been  published  under  the  preceding  section,  shall  not  be 
greater  than  the  lowest  price  at  which  such  property  is 
offered  other  than  scrap  to  any  trade  level  at  the  time 
of  acquisition  by  the  nonprofit  institution  or  instrumen- 
tality. 

Sec.  8304.13  Donation,  destruction,  or  abandon- 
ment. Donation,  destruction  or  abandonment  of  sur- 
plus aeronautical  property  shall  be  governed  by  the  pro- 
visions of  Part  8319  of  this  chapter;  Provided,  however, 
That  donations  to  nonprofit  educational  or  public 
health  institutions  or  instrumentalities  of  aeronautical 
property  listed  on  any  order  published  pursuant  to  Sec. 
8304.11  shall  not  be  made  by  owning  agencies  under  the 
act  of  February  14, 1927  (44  Stat.  1096 ;  34  U.  S.  C.  546a) 
or  the  act  of  May  26,  1928  (45  Stat.  753;  20  U.  S.  C.  94) 
without  the  prior  approval  of  the  Administrator. 

Sec.  8304.14  Disposal  as  salvage  or  scrap.  Pursu- 
ant to  arrangements  reached  between  Reconstruction 
Finance  Corporation,  the  War  Department,  and  the 
Navy  Department,  the  following  procedures  shall  be 
followed  with  regard  to  domestic  disposal  of  surplus 
aeronautical  property  as  salvage  or  scrap : 

(a)  Disposal  of  aircraft  as  salvage  or  scrap. 

(1)  Surplus  flyable  aircraft  which  are  determined  by 
the  disposal  agency  to  be  commercially  unsalable  may 
be  disposed  of  by  owning  agencies  as  salvage  or  scrap 
unless  other  disposition  is  directed  by  such  disposal 
agency ;  or  such  aircraft  may  be  reported  by  the  owning 
agency  to  the  disposal  agency,  and  the  disposal  agency 
shall  dispose  of  them  as  salvage  or  scrap.  Non-flyable 
aircraft  determined  by  the  disposal  agency  to  be  com- 
mercially unsalable  shall  be  disposed  of  as  salvage  or 
scrap  by  owning  agencies  unless  other  disposition  is 
directed  by  the  disposal  agency,  and  such  aircraft  should 
not  be  declared  surplus  by  owning  agencies. 

(2)  The  disposal  of  flyable  aircraft  as  salvage  by  own- 
ing or  disposal  agencies  shall  in  each  case  be  accom- 
panied by  a  written  representation  from  the  purchaser 


thereof  that  he  is  acquiring  such  property  as  salvage 
(i.  e.,  for  salvaging  by  disassembly  or  for  non-flight  use) 
and  that  it  will  not  be  resold  to  another  for  purposes 
other  than  salvage.  The  disposal  of  aircraft  as  scrap 
by  owning  or  disposal  agencies  shall  in  each  case  be 
accompanied  by  a  scrap  warranty  as  defined  in  Part  8309 
of  this  Chapter  obtained  from  the  purchaser  thereof. 
*  »  »  »  * 

Sec.  8304.54  Price  list  for  educational  and  public 
health  institutions  or  instrumentalities.  The  Surplus 
Property  Administrator  hereby  approves  of  the  list  sub- 
mitted by  the  War  Assets  Corporation  of  items  of  aero- 
nautical property  appearing  in  Exhibit  A  and  the  prices 
set  forth  therein  which  have  been  ascertained  by  the 
War  Assets  Corporation  to  reflect  the  benefits  which 
have  accrued  or  may  accrue  to  the  United  States  by  dis- 
posal of  such  items  to  educational  or  public  health  insti- 
tutions or  instrumentalities. 
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California  Statutes  governing  claim  and  delivery  procedure 
(Cal.  Code  Civil  Proc,  sees.  509-21,  627,  667)  provide  in  perti- 
nent part  as  follows: 

Sec.  509.  Delivery  of  personal  property,  when  it  may 
be  claimed.  The  plaintiff  in  an  action  to  recover  the 
possession  of  personal  property  may,  at  the  time  of 
issuing  the  summons,  or  at  any  time  before  answer,  claim 
the  delivery  of  such  property  to  him  as  provided  in  this 
chapter.     [Enacted  1872] 

Sec.  510.  Affidavit  and  its  requisites.  Where  a  de- 
livery is  claimed,  an  affidavit  must  be  made  by  the  plain- 
tiff, or  by  someone  in  his  behalf,  showing : 

1.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the 
defendant ; 

3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

4.  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute;  or  seized,  under  an  execu- 
tion or  an  attachment  against  the  property  of  the  plain- 
tiff; or,  if  so  seized,  that  it  is  by  statute  exempt  from 
such  seizure; 

5.  The  actual  value  of  the  property.    [Enacted  1872] 
Sec.  511.  [Seizure  of  property.]     The  plaintiff  or  his 

attorney  may,  thereupon,  by  an  indorsement  in  writing 
upon  the  affidavit,  require  the  sheriff,  or  any  constable, 
or  marshal  of  the  county  where  the  property  claimed 
may  be,  to  take  the  same  from  the  defendant.  [Enacted 
1872;  Am.  Stats.  1933,  p.  1856.] 

Sec.  512.  [Taking  property  of  defendant:  Service  of 
affidavit,  etc.]  Upon  a  receipt  of  the  affidavit  and  no- 
tice, with  a  written  undertaking,  executed  by  two  or 
more  sufficient  sureties,  approved  by  the  sheriff,  con- 
stable, or  marshal  receiving  such  affidavit  and  notice, 
to  the  effect  that  they  are  bound  to  the  defendant  in 
double  the  value  of  the  property  as  stated  in  the  affidavit 
for  the  prosecution  of  the  action,  for  the  return  of  the 
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property  to  the  defendant,  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may  from 
any  cause  be  recovered  against  the  plaintiff,  such  officer 
must  forthwith  take  the  property  described  in  the  affi- 
davit, if  it  be  in  the  possession  of  the  defendant  or  his 
agent,  and  retain  it  in  his  custody.  He  must,  without 
delay,  serve  on  the  defendant  a  copy  of  the  affidavit, 
notice,  and  undertaking,  by  delivering  the  same  to  him 
personally,  if  he  can  be  found,  or  to  his  agent  from  whose 
possession  the  property  is  taken;  or,  if  neither  can  be 
found,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discretion, 
or,  if  neither  have  any  known  place  of  abode,  by  putting 
them  in  the  post  office,  directed  to  the  defendant.  [En- 
acted 1872;  Am.  Stats.  1901,  p.  135  (unconstitutional); 
Stats.  1933,  p.  1856.] 

Sec.  514.  [Defendant  may  retain  property  by  giving 
undertaking.]  At  any  time  before  the  delivery  of  the 
property  to  the  plaintiff,  the  defendant  may,  if  he  do 
not  except  to  the  sureties  of  the  plaintiff,  require  the 
return  thereof,  upon  giving  to  the  officer  making  the 
service,  a  written  undertaking,  executed  by  two  or  more 
sufficient  sureties,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property,  as  stated  in  the  affidavit 
of  the  plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if 
such  delivery  be  adjudged,  and  for  the  payment  to  him 
of  such  sum  as  may,  for  any  cause,  be  recovered  against 
the  defendant.  If  a  return  of  the  property  be  not  so 
required  within  five  days  after  the  taking  and  service  of 
notice  to  the  defendant,  it  must  be  delivered  to  the 
plaintiff,  except  as  provided  in  section  519.  [Enacted 
1872;  Am.  Stats.  1933,  p.  1857.] 

Sec.  518.  [Sheriff,  etc.,  to  hold  property.]  When  the 
sheriff,  constable,  or  marshal  has  taken  property  as  in 
this  chapter  provided,  he  must  keep  it  in  a  secure  place, 
and  deliver  it  to  the  party  entitled  thereto,  upon  re- 
ceiving his  fees  for  taking  and  his  necessary  expenses  for 
keeping  the  same.  [Enacted  1872;  Am.  Stats.  1933,  p. 
1857.] 
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Sec.  521.  [Protection  of  plaintiff  in  possession  of 
property.]  After  the  property  has  been  delivered  to 
the  plaintiff  as  in  this  chapter  provided,  the  court  shall, 
by  appropriate  order,  protect  the  plaintiff  in  possession 
of  said  property  until  the  final  determination  of  the 
action.    [Added  by  Stats.  1913,  p.  555.] 

Sec.  627.  [Verdict  in  actions  for  recovery  of  specific 
personal  property.]  In  an  action  for  the  recovery  of 
specific  personal  property,  if  the  property  has  not  been 
delivered  to  the  plaintiff,  or  the  defendant,  by  his  an- 
swer, claim  a  return  thereof,  the  jury,  if  their  verdict  be 
in  favor  of  the  plaintiff,  or,  if  being  in  favor  of  defendant, 
they  also  find  that  he  is  entitled  to  a  return  thereof, 
must  find  the  value  of  the  property,  and,  if  so  instructed, 
the  value  of  specific  portions  thereof,  and  may  at  the 
same  time  assess  the  damages,  if  any  are  claimed  in  the 
complaint  or  answer,  which  the  prevailing  party  has 
sustained  by  reason  of  the  taking  or  detention  of  such 
property.  [Enacted  1872;  Am.  Code  Amdts.  1873-74, 
p.  311.] 

Sec.  667.  [Judgment  in  replevin  for  possession  or 
value  of  property  and  damages:  Judgment  payable  in 
specified  kind  of  money  or  currency :  Statement  that  de- 
fendant is  subject  to  arrest.]  In  an  action  to  recover 
the  possession  of  personal  property,  judgment  for  the 
plaintiff  may  be  for  the  possession  or  the  value  thereof, 
in  case  a  delivery  cannot  be  had,  and  damages  for  the 
detention.  If  the  property  has  been  delivered  to  the 
plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  prop- 
erty or  the  value  thereof,  in  case  a  return  cannot  be  had, 
and  damages  for  taking  and  withholding  the  same.  In 
an  action  on  a  contract  or  obligation  in  writing,  for  the 
direct  payment  of  money,  made  payable  in  a  specified 
kind  of  money  or  currency,  judgment  for  the  plaintiff, 
whether  it  be  by  default  or  after  verdict,  may  follow  the 
contract  or  obligation,  and  be  made  payable  in  the  kind 
of  money  or  currency  specified  therein ;  and  in  all  actions 
for  the  recovery  of  money,  if  the  plaintiff  allege  in  his 
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complaint  that  the  same  was  understood  and  agreed  by 
the  respective  parties  to  be  payable  in  a  specified  kind  of 
money  or  currency,  and  this  fact  is  admitted  by  the  de- 
fault of  the  defendant  or  established  by  evidence,  the 
judgment  for  the  plaintiff  must  be  made  payable  in  the 
kind  of  money  or  currency  so  alleged  in  the  complaint ; 
and  in  an  action  against  any  person  for  the  recovery  of 
money  received  by  such  person  in  a  fiduciary  capacity, 
or  to  the  use  of  another,  judgment  for  the  plaintiff 
must  be  made  payable  in  the  kind  of  money  or  currency 
so  received  by  such  person. 

Where  the  defendant  is  subject  to  arrest  and  imprison- 
ment on  the  judgment,  that  fact  must  be  stated  in  the 
judgment.     [Enacted  1872;  Am.  Stats.  1933,  p.  1882.] 
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Opinion  Below. 

The  opinion  below  may  be  found  in  127  Fed.  Supp.  158 
and  R.  125-142. 

Jurisdiction. 

The  jurisdiction  of  the  District  Court  rested  on  28 
U.  S.  C,  Section  1345.  A  judgment  was  entered  by  the 
District  Court  on  February  8,  1955.  [R.  125-142.]  No- 
tice of  appeal  was  filed  by  Appellant  herein  May  27,  1955. 
[R.  994.]  The  jurisdiction  of  this  Court  rests  on  28 
U.  S.  C.   1297. 
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Questions  Presented. 

Whether  conditions  precedent  existed  the  performance 
of  which  were  necessary  prior  to  passage  of  right,  title 
and  interest  in  that  certain  C46A  aircraft  NlllH  (here- 
inafter referred  to  as  aircraft  in  suit  or  subject  aircraft) 
from  Appellant  to  Appellees  Finn,  whether  such  condi- 
tions precedent  were  performed  and  whether  therefore 
Appellant  was  and  is  entitled  to  immediate  possession  of 
the  aircraft  in  suit  and  the  owner  thereof. 

Whether,  assuming  for  the  purposes  of  this  question 
that  the  conditions  of  the  sale  were  conditions  subsequent, 
said  sale  was  nonetheless  a  conditional  sale,  the  conditions 
of  which  have  not  been  performed  and  for  which  Appel- 
lant had  and  has  a  right  to  immediate  possession  to  the 
aircraft  in  suit  and  is  the  owner  thereof. 

Specifications  of   Error. 

1.  The  Court  erred  in  that  portion  of  the  judgment 
which  holds  that  Appellant  sold.  Transferred  and  delivered 
to  Appellees  Finn  all  of  its  right,  title  and  interest  in  and 
to  the  aircraft  in  suit  on  February  28,  1951.    [R.  160(2).] 

2.  The  Court  erred  in  finding  and  concluding  that 
Appellant  sold,  transferred  and  delivered  to  Appellees 
Finn  all  of  its  right,  title  and  interest  in  and  to  the  air- 
craft in  suit.  [Findings,  R.  150(3) ;  Conclusion,  R.  156 
(2).] 

The  Court  erred  in  those  portions  of  the  Judgment, 
findings  of  fact  and  conclusions  of  law  which  purport  to 
hold,  find  or  conclude  that  any  party  to  the  subject  suit 
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has  any  right,  title  or  interest  or  right  to  immediate  pos- 
session which  is  prior  to  that  of  Appellant.  [Judgment, 
R.  160-162;  Findings,  R.  150(2),  154(15),  155(18); 
Conclusion,  R.  156(2);  157.] 

Statement. 

This  action  was  instituted  by  Appellee  United  States 
for  declaratory  relief,  breach  of  contract  and  claim  and 
deHvery,  alleging  ownership  and  right  to  immediate  pos- 
session in  the  aircraft  in  suit.  Appellee  United  States 
also  alleged  damages  for  breach  of  contract  against  Ap- 
pellant and  against  Defendant  Bancroft,  Superintendent 
of  the  Appellant  School  District,  for  inducing  breach  of 
contract. 

On  or  about  the  25th  day  of  June,  1946,  defendant 
Peter  A.  Bancroft  executed  a  purchase  order,  No.  101, 
WAA  Form  66  [Vineland's  "Exhibit  D"],  which  in- 
cluded one  (1)  C-46  Curtis  Commando,  Catalog  No.  42- 
2420,  said  aircraft  being  the  subject  C-46  NlllH,  No. 
23645. 

On  or  about  June  25,  1946,  Peter  A.  Bancroft  executed 
a  WAA  Form  65  [Pltf.  "Exhibit  1"]  purporting  to  act 
as  the  authorized  agent  of  the  Appellant,  providing  for  the 
transfer  of  the  subject  C-46  NlllH,  No.  23645,  from 
the  United  States  Government  to  Appellant  under  pro- 
visions of  Surplus  Property  Act  of  1944,  Public  Law  457. 

On  or  about  the  10th  day  of  July,  1946,  R.  F.  Bates 
executed  in  behalf  of  the  Federal  Government  a  sales  re- 
ceipt to  Peter  A.  Bancroft   [Deft.  Finns'  "Exhibit  J"], 


in  the  sum  of  Three  Hundred  Dollars  ($300)  in  full 
payment  for  the  purchase  of  one  (1)  AT-6  and  one  (1) 
C-46,  and  said  C-46  is  the  subject  Curtis  Commando 
NlllH,  No.  23645. 

On  or  about  the  25th  day  of  June,  1946,  in  Ontario, 
California,  the  United  States  Government  released  custody 
of  said  aircraft  to  J.  D.  Poole,  and  the  Federal  Govern- 
ment duly  executed  a  "Release  of  Custody  of  Aircraft" 
Form  1316,  S.W.P.D.— B.P.  [Phf.  "Exhibit  4"],  on 
said  date. 

On  or  about  the  25th  day  of  July,  1946,  said  aircraft 
was  flown  from  Ontario,  CaHfornia,  to  a  field  adjoining 
the  Sunset  School,  which  is  a  school  owned,  operated  and 
maintained  by  Appellant  in  the  County  of  Kern,  State 
of  California;  and  said  aircraft  remained  at  said  location 
until  on  or  about  the  15th  day  of  August,  1952,  and  was 
used  by  Appellant  for  educational  purposes. 

Pursuant  to  an  offer  made  by  Appellee  Finn  to  purchase 
the  subject  C-46  aircraft  from  Appellant  in  December 
of  1950,  the  Appellant,  by  and  through  its  duly  elected 
and  qualifieci  board  of  trustees,  did  call  and  advertise  for 
the  reception  of  bids  for  the  disposal  of  the  subject  air- 
craft to  the  highest  bidder. 

Said  notice  [Vineland's  "Exhibit  B,"  R.  57],  was  duly 
and  properly  published  according  to  law ;  and  that  said  no- 
tice called  to  the  attention  of  all  bidders  that  said  aircraft 
was  acquired  by  Appellant  from  the  United  States  Govern- 
ment and  War  Assets  Administration  and  was  subject  to 
restrictions  on  use;  and  that  the  successful  bidder  would 
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be  required  to  secure  releases  of  said  restrictions   from 
the  proper  agency  of  the  United  States. 

On  or  about  the  22nd  day  of  January,  1951,  Appellees 
Finn  submitted  a  bid  to  Appellant  for  the  purchase  of 
subject  aircraft,  said  bid  was  accepted  by  the  Appellant; 
and  that  in  said  bid  Appellees  Finn  expressly  agreed  to 
secure  the  consent  of  the  Government  of  the  United 
States  to  the  sale  of  said  C-46  aircraft,  and  to  secure  a 
waiver  from  any  and  all  proper  governmental  agencies 
of  any  and  all  restrictions  on  the  use  of  said  aircraft 
existing  by  virtue  of  any  Federal  law  or  by  virtue  of  any 
agreement  between  the  Appellant  and  the  United  States 
Government  or  agency  thereof. 

On  or  about  the  28th  day  of  February,  1951,  Appel- 
lant and  Appellees  Finn  did  enter  into  a  written  agree- 
ment concerning  the  said  C-46  aircraft  [Vineland's  Ex- 
hibit B,  R.  59] ;  that  in  said  agreement  it  was  expressly 
agreed,  and  it  was  the  intention  of  all  parties  thereto, 
that  the  transfer  of  title,  possession  and  use  of  said 
aircraft  was  subject  to  said  Appellees  Finn  obtaining 
the  consent  of  the  United  States  Government  and  re- 
lated governmental  agencies  thereto  to  the  subject  sale 
and  use  of  said  aircraft;  and  it  was  also  pointed  out 
in  said  agreement,  and  was  the  intention  of  the  parties, 
that  any  transfer  of  said  C-46  aircraft  was  subject  to 
any  and  all  restrictions  imposed  by  the  United  States 
Government  concerning  the  use  and  sale  thereof. 

Said  agreement  contemplated  the  acquisition  and  fur- 
nishing of  materials  and  the  performance   of   labor,   as 


well  as  the  payment  of  cash  in  consideration  for  the  sub- 
ject aircraft. 

Appellees  Finn  obtained  a  registration  certificate  from 
the  Civil  Aeronautics  Authority  to  said  aircraft  and  that 
said  Appellees  Finn  represented  to  Peter  A.  Bancroft 
that  consents  had  been  obtained  in  accordance  with  the 
contract  between  the  Finns  and  the  Appellant,  and  that 
the  request  for  possession  of  said  aircraft  by  Appellees 
Finn  was  for  the  purpose  of  obtaining  work  and  materials 
on  and  for  said  aircraft  which  could  not  be  obtained  or 
done  at  the  Sunset  School,  and  that  the  use  by  Appellant 
of  said  plane  for  educational  purposes  was  not  to  be 
interfered  with,  and  that  the  plane  would  be  returned  if 
all  the  conditions  of  the  agreement  between  Appellant 
and  the  Finns  were  not  complied  with. 

On  or  about  the  15th  day  of  August,  1952,  Appellees 
Finn  thus  obtained  possession  of  the  subject  aircraft 
and  flew  said  aircraft  from  the  Sunset  School  location 
to  the  Kern  County  Airport  in  Bakersfield,  California. 

Thereafter  on  or  about  October  25,  1951,  Appellees 
Finn  transferred  said  aircraft  from  Bakersfield  to  Lock- 
heed Air  Terminal,  Burbank,  California  where  Appellee 
International  Airports  bestowed  labor  and  materials,  upon 
said  aircraft  for  which  they  claim  a  lien. 

Appellee  International  Airports,  Inc.,  had  notice  and 
knowledge  of  the  interests  and  claims  of  Appellant  to 
the  subject  C-46  aircraft,  which  notice  and  knowledge  was 
acquired  prior  to  the  making  of  any  agreement  between 
the  Appellees  Finn  and  Appellee  International  Airports, 


Inc.,  and  had  knowledge  of  the  terms  and  conditions,  as 
set  forth  in  that  agreement  existing  between  Appellant 
and  Appellees  Finn,  with  respect  to  said  aircraft,  and 
that  this  knowledge  was  obtained  by  the  Appellee  Inter- 
national Airports,  Inc.,  prior  to  its  parting  with  any  con- 
sideration concerning  said  aircraft. 

In  May  of  1952,  Appellees  Finn  returned  said  aircraft 
to  Bakersfield,  California  at  the  request  of  Appellant 
where  on  September  18,  1952,  the  United  States  Mar- 
shal, acting  pursuant  to  claim  and  delivery  process  issued 
on  behalf  of  Appellee  United  States  took  possession  of 
the  aircraft  in  suit  until  October  13,  1952,  when  he 
delivered  said  aircraft  to  Appellee  United  States.  The 
Government  retained  possession  thereof  until  January 
18,  1953,  when  Appellees  Finn  without  permission  of 
the  Appellants  or  Government,  took  possession  of  said 
aircraft  and  retained  possession  thereof  until  February 
1,  1953,  when  Appellee  United  States  again  took  posses- 
sion of  said  aircraft  at  Scotty's  airstrip  in  the  State 
of  Nevada. 

Trial  was  had  and  Judgment  entered  [R.  159],  Find- 
ings and  Conclusions  filed.  [R.  148-159.]  Appeal  has 
been  taken  by  the  Appellant  only  from  a  portion  of  the 
judgment,  findings  of  fact  and  conclusions  of  law  as  indi- 
cated hereinabove  under   "Specifications   of   Errors." 
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ARGUMENT. 

I. 

The  District  Court  Erred  in  Failing  to  Rule  That  in 
Accordance  With  the  Agreement  [Vineland's  Ex. 
B,  R.  59]  and  Documents  Related  Thereto  Be- 
tween Appellant  and  Appellees  Finn,  Right, 
Title  and  Interest  to  the  Aircraft  in  Suit  Did  Not 
Pass  to  Appellees  Finn  Until  All  Conditions 
Precedent  of  Said  Agreement  and  Documents 
Should  Be  Performed  by  Appellees  Finn;  and 
in  Not  Adjudging  That  Said  Conditions  Prece- 
dent Had  Not  Been  Performed  and  That,  There- 
fore, the  Appellant  Was  Entitled  to  Immediate 
Possession  of  the  Aircraft  in  Suit,  and  Was  the 
Owner  of  All  Right,  Title  and  Interest  Thereto. 

The  subject  agreement,  "Notice  for  Bids"  [R.  57],  bid 
accepted  [Finn  Ex.  ''L"],  and  testimony  in  connection 
therewith  clearly  indicated  that  in  connection  with  the 
subject  sale,  conditions  precedent  were  contemplated,  set 
forth,  and  intended  by  the  parties  prior  to  the  passage 
of  right,  title  and  interest  to  the  subject  aircraft  to 
Appellees  Finn. 

A.  The  terms  of  the  subject  agreement  clearly  indi- 
cate the  existence  of  a  condition  precedent  to  transfer  of 
right,  title  and  interest  in  that  in  Paragraph  4  [R.  62]  of 
said  agreement  it  is  clearly  indicated  that  'This  agreement 
is  contingent  upon  Contractors'  ability  to  secure  the  neces- 
sary clearances  from  the  Government.  .  .  .  Therefore, 
notwithstanding  any  other  provisions  in  this  agreement. 
."  (Emphasis  ours.)  The  word  "contingent"  in 
said  agreement  makes  it  clear  that  there  are  such  condi- 


tions  precedent  to  the  very  existence  of  the  agreement 
itself  and  "notwithstanding"  any  other  provisions  in  the 
agreement  which  may  appear  to  the  contrary.  Therefore, 
although  there  appear  to  be  provisions  transferring  imme- 
diate right,  title  and  interest  to  the  aircraft  in  suit  in 
said  agreement  [Par.  1  of  said  Agreement,  R.  60],  it  is 
clear  from  the  face  of  the  agreement  itself  that  a  condi- 
tion precedent  was  intended,  particularly  on  the  matter 
of  first  obtaining  clearances  of  the  Government  of  any 
restrictions  on  the  use  and  possession  of  the  subject 
aircraft. 

B.  That  a  condition  precedent  was  and  could  be  the 
only  intention  of  the  parties  to  the  agreement  is  clear 
since  in  order  for  the  agreement  to  be  legal  and  proper 
it  must  contain  the  same  provisions  and  conditions  that 
appeared  in  the  "Notice  for  Bids"  and  the  bid  which  was 
accepted  by  the  school  district.  [See  Ryan  v.  Ashhridge, 
10  Pa.  Dist.,  R.  153,  160,  161;  Miller  v.  McKinnon,  20 
Cal.  283.]  Said  Notice  for  Bids  and  the  bid  which  was 
accepted  by  the  school  district  clearly  indicated  that  the 
successful  bidder  would  be  required  to  secure  necessary 
releases  of  restrictions  on  the  use  of  the  aircraft  in  suit 
from  the  Federal  Government.  The  law  is  clear  that  the 
actions  of  a  public  agency  are  presumed  to  have  been 
done  in  accordance  with  the  law.  Presuming  that  the 
agreement  was  legally  entered  into  by  the  school  district, 
we  must  presume  that  the  requirements  of  the  "Notice 
for  Bids"  were  also  placed  in  the  subject  agreement. 
We  must  therefore  find  that  the  conditions  precedent  of 
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obtaining  releases  to  restrictions  on  the  subject  aircraft 
from  the  United  States  prior  to  the  transfer  of  the  right, 
title  and  interest  to  the  aircraft  in  suit  to  Appellees  Finn 
as  indicated  by  the  "Notice  for  Bids"  was  transferred 
into  the  agreement  as  a  condition  precedent.  To  hold 
otherwise  would  be  to  hold  that  the  governing  board  acted 
illegally  in  not  providing  the  same  terms  and  conditions 
in  the  agreement  that  were  provided  for  in  the  "Notice 
for  Bids"  and  the  bid  as  accepted,  which  would  mean  that 
the  agreement  as  entered  into  would  be  illegal  and  void. 

C.  A  passage  of  title  to  the  subject  aircraft  after 
the  performance  of  certain  conditions  precedent  was  the 
only  legal  method  wherein  the  school  district  could  prop- 
erly sell  the  subject  aircraft.  To  find  that  title  passed 
prior  to  the  performance  of  the  conditions  of  the  subject 
sale,  i.e.,  payment  of  money,  performance  of  service  and 
furnishing  of  materials,  would  be  to  recognize  that  the 
school  district  had  lent  the  credit  of  the  district  to  Appel- 
lees Finn  in  connection  with  the  subject  sale.  We  must 
presume  that  the  school  district  knew  its  legal  bounds  and 
acted  in  accordance  therewith.  It  must  therefore  be  pre- 
sumed that  a  condition  precedent  was  intended  and  was 
a  part  of  said  agreement,  or  in  the  alternative  it  must  be 
determined  that  said  agreement  was  illegal  and  void. 

1.  The  lending  of  the  public  credit  by  a  school 
district  is  unconstitutional.  (Cal.  Const.,  Art.  IV, 
Sec.  31.) 

D.  At  first  glance  there  would  appear  to  be  an  ambigu- 
ity in  the  terms  of  the  subject  agreement  concerning  the 
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time  for  the  passage  of  right,  title  and  interest  of  the 
subject  aircraft.  However,  when  the  agreement  is  read 
in  its  entirety  and  with  the  ''Notice  for  Bids,"  and  the 
testimony  of  the  parties  is  considered  as  to  their  intent, 
it  is  clear  that  a  condition  precedent  was  both  intended 
and  in  fact  exists.  The  law  is  clear  that  where  an 
ambiguity  exists  in  the  terms  of  a  contract  the  Courts 
will  look  to  the  intent  of  the  parties,  and  parol  evidence 
may  be  used  to  explain  the  ambiguity.  (Buckbee  v. 
Hodenadel  Co.,  224  Fed.  14,  139  C.  C.  A.  478,  L.  R.  A. 
1916C  1001;  Williston,  Contracts,  Sec.  613.) 

1.  Uncontradicted  testimony  of  the  Chairman  of 
the  Board  of  Trustees  (Johnson)  and  the  Superin- 
tendent of  the  school  district  (Bancroft)  at  the  trial 
of  this  action  indicated  that  the  intent  was  that  the 
conditions  of  the  subject  agreement  and  related  docu- 
ments were  to  be  precedent  to  passage  of  title.  [See 
R.  519,  522,  528-530,  re  Bancroft's  testimony;  R. 
601-603,  re  Johnson's  testimony.] 

2.  The  jury  found  in  its  special  verdict,  in  answer 
to  Interrogatory  No.  2  [R.  112],  that  the  school 
district  did  not  intend  to  transfer  title  to  the  airplane 
in  suit  to  Appellees  Finn  at  any  time  before  all 
necessary  consents  and  releases  and  waivers  of  the 
Government  had  been  procured.  The  Court  in  its 
Memorandum  of  Decision  adopted  the  findings  of 
the  jury  as  its  own.    [R.  127.] 

a.  Consistent  with  this  intention  of  a  condition 
precedent  and  as  further  evidence  thereof  is  the  fact 
that  when  physical  possession  of  the  aircraft  in  suit 
was  released  to  Appellees  Finn  the  District  Super- 
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intendent  and  the  Appellant  intended  that  such  pos- 
session was  solely  for  the  purpose  of  having  work 
done  upon  said  aircraft  which  could  not  be  done 
on  school  district  grounds. 

(1)  The  jury  so  found  in  its  special  verdict  in 
answer  to  Interrogatory  No.  7  [R.  113],  which 
finding  was  adopted  by  the  Court  in  its  Memorandum 
of  Decision. 

(2)  The  testimony  of  Appellees  Finn  and  their 
actions  in  returning  the  subject  aircraft  to  Bakers- 
field  from  Lockheed  Air  Terminal  in  May  of  1952 
at  the  request  of  the  school  district's  counsel  [see 
R.  474-475]  is  further  uncontradicted  evidence  of  the 
intention  of  both  Appellees  Finn  and  Appellant  that 
the  aircraft  was  merely  flown  to  Los  Angeles  for 
the  sole  purpose  of  having  work  done  thereon  and 
that  the  transfer  of  right,  title  and  interest  in  and 
to  said  aircraft  was  not  to  occur  until  all  conditions 
in  connection  with  the  subject  agreement  and  sur- 
rounding documents   had  been  complied  with. 

(3)  Testimony  of  the  District  Superintendent  and 
the  Chairman  of  the  Board  of  Trustees  also  indicates 
the  intention  of  the  school  district  and  the  Superin- 
tendent in  connection  with  the  release  of  physical 
possession  of  the  subject  aircraft.  [R.  574-575,  re 
Bancroft;  601-603,  re  Johnson.] 

E.  The  evidence  presented  in  the  District  Court  clearly 
shows  that  the  conditions  of  the  subject  agreement  and 
related  documents  have  not  been  performed: 

1.  Purchase  price  for  said  aircraft  has  not  been 
paid.     [R.  473,  487-489.] 
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2.  Work  has  not  been  completed  and  materials 
have  not  all  been  furnished.     [R.  473,  487-489.] 

3.  Consents,  releases  and  waivers  by  the  Federal 
Government  were  not  obtained.  [Special  verdict  of 
jury  in  answer  to  Interrogatorys  Nos.  14,  15;  R.  116, 
117.] 

F.     Appellee  International  Airports,  Inc.,  acquired  no 
right  in  such  airplane  as  against  the  Appellant. 

1.  "An  owner  of  personal  property  has  the  right 
to  make  an  agreement  to  sell  the  same  and  deliver 
possession  thereof  to  the  buyer  upon  the  condition 
that  the  title  thereto  shall,  nevertheless,  remain  in 
the  seller  until  the  price  agreed  on  has  been  fully 
paid  or  other  conditions  relating  to  the  sale  be  per- 
formed, and  the  title  so  withheld  by  the  owner  will, 
until  full  payment,  be  superior  to  that  of  a  subse- 
quent mortgagee  or  purchaser  of  such  personal  prop- 
erty from  the  buyer,  even  if  such  subsequent  mort- 
gage or  purchase  was  made  without  knowledge  or 
notice  of  the  reservation  of  title."  (Oakland  Bank 
of  Savings  v.  Calif.  Pressed  Brick  Co.,  183  Cal.  App. 
295,  297,  191  Pac.  524;  Phelps  v.  Loupias,  97  Cal. 
App.  2d  350.) 

2.  Defendant  International  Airports,  Inc.,  had 
both  knowledge  and  notice  of  Appellant's  interests 
and  claims  to  the  subject  aircraft  at  the  time  of 
advancing  money  on  said  aircraft  to  Appellees  Finn 
and  also  when  labor  was  i)erformed  on  and  materials 
were  furnished  to  Appellees  Finn  for  the  subject  air- 
craft. [See  special  verdict  of  jury  in  answer  to  In- 
terrogatories Nos.  10  and  11,  R.  114  and  115.] 


—14— 

II. 

The  District  Court  Erred  in  Failing  to  Rule  That  the 
Agreement  [Vineland's  Ex.  B;  R.  59]  and  Docu- 
ments Related  Thereto  Between  Appellant  and 
Appellees  Finn  Was  a  Conditional  Sales  Con- 
tract, and  That  a  Condition  or  the  Conditions 
Thereof  Had  Not  Been  Performed  by  Appellees 
Finn  and  in  Not  Adjudging  That  Therefore  the 
Appellant  Was  Entitled  to  Immediate  Possession 
of  the  Aircraft  in  Suit  and  Was  the  Owner  of  All 
the  Right,  Title  and  Interest  Thereto. 

Assuming  for  the  purposes  of  this  argument  that  the 
Court  determines  that  a  condition  precedent  does  not  ex- 
ist to  the  said  sale  of  the  subject  aircraft,  it  clearly  ap- 
pears from  the  subject  agreement,  Notice  of  Bids,  other 
documents,  and  testimony  in  this  action  that  a  conditional 
sales  contract  was  contemplated,  and  that  the  conditions 
set  forth  in  said  documents  were,  at  least,  conditions  sub- 
sequent, and  that  a  breach  of  such  a  condition  or  condi- 
tions would  give  the  Appellant  a  right  to  repossess  the 
subject  aircraft  and  that  the  legal  right,  title  and  interest 
thereto  remained  in  the  school  district  until  such  time  as 
all  conditions  of  the  agreement.  Notice  for  Bids,  bid  ac- 
cepted, and  other  documents  had  been  complied  with. 

A.  One  who  sells  property  under  a  conditional  sale 
does  not  have  a  mere  lien  on  the  property,  but  retains  the 
title  thereto  and  merely  gives  the  conditional  right  of  pos- 
session to  the  buyer,  who  may  acquire  title  only  by  per- 
forming the  obligations  expressed  in  the  contract. 
(Phelps  V.  Loupias,  97  Cal.  App.  2d  350,  217  P.  2d  748.) 
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B.  A  conditional  vendee  is  in  the  position  of  a  mere 
possessor.  (Phelps  v.  Loiipias,  supra;  Bice  v.  Harold 
N.  Arnold,  Inc.,  75  Cal.  App.  629,  243  Pac.  468;  Guerin 
V.  Kir  St,  2>2>  Cal.  2d  402,  202  P.  2d  10.) 

C.  "While  an  agreement  contains  no  express  reten- 
tion of  title  on  the  part  of  the  seller,  or  words  of  sur- 
render or  cancellation  in  the  event  of  default  of  pay- 
ments, nevertheless,  whether  or  not  the  contract  is  one 
of  conditional  sale,  reserving  the  title  in  the  seller,  or 
one  transferring  title  to  the  buyer,  is  primarily  a  ques- 
tion of  intention."     (Bailley  v.  Loock,  supra.) 

D.  'The  question  whether  an  agreement  relating  to 
the  sale  of  personal  property  is  merely  an  agreement  to 
sell  or  a  consummated  sale  and  transfer  of  title  may  not 
always  be  determined  from  the  language  of  the  instru- 
ment itself,  but  reference  must  often  be  made  to  the  in- 
tention of  the  parties  and  the  surrounding  circumstances." 
(Kats  V.  People  Finance  and  Thrift  Company,  101  Cal. 
App.  552.) 

1.  Uncontradicted  testimony  indicates  clearly  that 
a  conditional  sales  contract  was  intended  by  the 
parties  to  the  subject  agreement.  Notice  of  Bids,  and 
bid  accepted.  [R.  519,  522,  528-530  re  Bancroft; 
R.  601-603  re  Johnson.] 

2.  Special  verdict  of  jury  in  answer  to  Interro- 
gatories Nos.  2  and  7  [R.  112  as  to  No.  2  and  R. 
113  as  to  No.  7],  which  findings  were  adopted  by  the 
Court  as  its  own.     [R.  127.] 

3.  Actions  and  testimony  of  Appellees  Finn  con- 
cerning return  of  aircraft  to  Bakersfield  at  request 
of  school  district's  counsel.     [R.  474-475.] 
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4.  The  terms  of  the  subject  agreement  clearly  in- 
dicate on  its  face  the  intention  that  such  an  agree- 
ment is  to  be  a  conditional  sales  contract  wherein  it 
provides  in  Paragraph  4  of  said  agreement  [R.  62] 
that  "This  agreement  is  contingent  upon  Contractors' 
ability  to  secure  the  necessary  clearances  from  the 
Government  .  .  .  Therefore,  notunthstanding  any 
other  provisions  in  this  agreement  .  .  ."  (Em- 
phasis ours.) 

5.  For  a  more  thorough  discussion  and  examina- 
tion of  testimony  and  documents  indicated  in  Para- 
graphs 1,  2,  3  and  4.  above,  see  Appellant's  argument 

herein  concerning  conditions  precedent. 

E.  Since  the  conditions  in  the  agreement,  Notice  for 
Bids,  and  bid  accepted  concerning  said  sale  between  Ap- 
pellant and  Appellees  Finn,  requiring  that  releases,  waivers 
and  consents  be  obtained  by  Appellees  Finn  from  the 
United  States  have  not  been  complied  with  by  Appellees 
Finn,  and  many  of  the  conditions  requiring  payment  of 
cash,  work  and  materials  to  be  furnished  have  not  been 
performed  (see  discussion  re  conditions  precedent.  Par. 
E.  1,  2  and  3.  pp.  12-13,  hereof),  title  to  such  airplane 
was  never  passed  to  Appellees  Finn,  and  Appellant  is 
therefore  entitled  to  immediate  possession  of  the  subject 
aircraft. 

F.  Appellee  International  Airports.  Inc..  acquired  no 
right  in  such  airplane  as  against  Appellant  for  the  same 
reasons  as  set  forth  in  Paragraph  F.  1  and  2,  page  13, 
hereof. 
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Conclusion. 

It  is  submitted  that  the  judgment  should  be  reversed 
as  to  those  matters  set  forth  in  the  specifications  of  error 
in  this  brief  and  affirmed  as  to  all  other  matters. 

Respectfully  submitted, 

Roy  Gargano, 

County  Counsel, 
By   Kit  L.  Nelson, 

Assistant  County  Counsel, 

Attorneys  for  Appellant  Vineland  Elementary 
School  District  of  Kern  County,  California. 
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Opinion  Below. 

The  opinion  below  may  be  found  in  127  Fed.  Supp. 
158  and  R.   125-142. 

Jurisdiction. 

The  jurisdiction  of  the  District  Court  rested  on  28 
U.  S.  C,  Section  1345.  A  judgment  was  entered  by  the 
District  Court  on  February  8,  1955.  [R.  125-142.]  Notice 
of  appeal  was  filed  by  Appellant  herein  April  13,  1955. 
[R.  180.]  The  jurisdiction  of  this  Court  rests  on  28 
U.  S.  C.  1297, 
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Statement. 

The  statement  presented  by  this  Appellee  in  its  Appel- 
lant's Brief  (Appellant  Vineland's  Op.  Br.)  was  an 
endeavor  to  set  before  the  Court  a  concise  statement  of 
the  relevant  facts  necessary  to  a  determination  of  this 
action  without  quoting  portions  of  documents,  exhibits  or 
law  therein  which  would  color  those  facts  in  favor  of 
any  party.  The  fact  statement  as  presented  in  "Appellant 
Vineland's  Opening  Brief,"  pages  Z-7 ,  is  hereby  incor- 
porated in  this  brief  as  if  fully  set  forth  herein. 

The  remainder  of  this  statement  will  be  used  in  clari- 
fication of  the  facts  indicated  by  the  Government  in  its 
"Statement."    (Brief  for  the  United  States,  pp.  3-13.) 

The  Government  in  its  statement  in  the  middle  of  page 
3  of  its  brief  quotes  portions  of  Vineland's  Exhibit  "E," 
instructional  circular,  but  neglects  to  quote  a  portion  of 
said  exhibit  in  connection  with  the  disposal  of  aircraft 
to  schools,  which  states  as  follows:  "Distribution  under 
this  plan  will  be  confined  to  aeronautical  property  which 
has  been  determined  by  the  disposal  agency  to  be  com- 
mercially unsalable  by  reason  of  its  condition  resulting 
from  damage,  wear,  obsolescence,  or  otherwise,  has  no 
reasonable  prospect  of  sale  except  as  scrap,  or  with 
respect  to  which  by  reason  of  its  large  supply  or  prior 
use  the  estimated  cost  of  care,  handling  and  disposal  will 
exceed  the  estimated  proceeds  unless  it  is  promptly  sold 
as  scrap,  or  with  respect  to  which  the  estimated  cost  of 
care,   handling   and   disposal   will   exceed   the   estimated 
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proceeds  as  scrap,  or  otherwise."    It  is  to  be  noted  that 
the  aircraft  in  suit  is  Hsted  on  said  exhibit. 

WAA  Form  65  as  executed  speaks  for  itself  in  its 
entirety  as  to  what  it  contains  concerning  both  the 
Government  and  the  school  district.  This  Appellee  will 
not  attempt  in  this  statement  to  answer  the  Government's 
statement  by  pointing  out  portions  of  said  agreement 
w^hich  the  Government  has  failed  to  quote  in  its  summary 
of  contents.    (Govt.  Br.  pp.  3-4.) 

The  Government's  statement  (Br.  p.  4),  indicates  a 
market  value  of  the  subject  aircraft  at  the  time  of  transfer 
to  Vineland  of  Five  Thousand  Dollars  ($5,000).  The 
attention  of  the  Court  is  drawn  to  the  determination  of 
the  Government  at  the  time  of  the  sale  that  the  subject 
aircraft  was  "commercially  unsalable".  [Vineland's  Ex. 
E;  R.  509.]  Also  the  Five  Thousand  Dollar  ($5,000) 
value  was  the  purported  value  of  the  aircraft  in  1947  and 
1948,  not  1946,  as  indicated  by  the  Government's  refer- 
ence to  the  record  in  this  connection.  [R.  281,  300.] 
It  is  also  to  be  noted  that  said  Five  Thousand  Dollars 
($5,000)  value  is  an  aircraft  without  restrictions  upon 
it.  The  subject  aircraft  with  whatever  restrictions  were 
reputed  to  be  on  such  aircraft  in  1946  was  only  of  the 
value  of  its  metal.  [R.  299,  418-419,  413-414.]  Even 
without  restrictions   it  had  no   value.     [R.   895.] 

The  Government  in  its  statement  on  page  5  at  the 
end  of  the  top  paragraph  therein  states:  "No  other 
document  in  the  nature  of  a  bill  of  sale  or  a  certificate 
of  title  was  ever  issued  to  Vineland."   The  Court's  atten- 
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tion  is  called  to  "Sales  Receipt,"  International's  Exhibit 
A(l)  and  the  argument  presented  herein  (infra,  IV,  pp. 
44-53)  as  to  whether  or  not  said  "Sales  Receipt"  and 
other  documents  were  in  the  nature  of  a  "bill  of  sale." 
[R.  375.] 

The  Government  in  its  statement  (Br.  pp.  5-8),  (see 
also  "Argument"  Brief  for  United  States,  p.  54),  repeat- 
edly draws  to  the  Court's  attention  the  fact  that  Vineland 
recognized  restrictions  with  respect  to  the  subject  air- 
craft and  did  so  in  its  agreement  with  Defendants  Finn 
[Vineland's  Ex.  B;  R.  59]  and  Notice  for  Bids.  [Vine- 
land's  Ex.  A;  R.  57.]  Not  only  are  the  implications  con- 
tained thereon  unfounded  in  the  evidence  but  clearly  are 
not  appropriate  innuendo  to  place  in  a  brief  before  this 
Court.  The  district  is  to  be  commended  for  placing  in 
any  agreement  or  notice  for  bids  for  the  sale  of  the 
subject  aircraft  the  necessity  for  the  consent  of  the 
Government  for  removal  of  any  restrictions  which  may 
or  may  not  exist,  this  action  by  the  district  obviously 
occurring  out  of  a  spirit  of  cooperation  toward  the 
Federal  Government,  a  overzealous  desire  to  do  any  and 
all  things  proper  under  the  circumstances,  and  an  abun- 
dance of  caution. 
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ARGUMENT. 

I. 

Restrictions  Against  Flight  Use  and  Resale  of  the 
Subject  Aircraft  Contained  in  the  Executed  WAA 
Form  65  Are  Invalid.  The  Appropriate  Regula- 
tion and  Statutes  Must  Be  Read  Into  the  Agree- 
ment. 

A  vital  part  of  the  decision  of  the  lower  court  concerns 
these  two  basic  propositions:  first,  the  validity  of  restric- 
tions in  the  executed  WAA  Form  65  Agreement  [R. 
15-16]  when  compared  to  Regulation  4,  Section  8304.11 
(b)(2)  (3),  of  the  War  Assets  Administration  (32 
C.  F.  R.  1946  Supp.);  second,  whether  or  not  the  sub- 
ject restrictions  in  Regulation  4  are  valid  when  com- 
pared to  the  Surplus  Act  of   1944   (58  Stat.   765). 

A.  The  provisions  of  the  Form  65  Agreement  con- 
cerning restrictions  on  flight  uses  and  resale  of  the  sub- 
ject aircraft  were  invalid  when  compared  to  the  appro- 
priate Regulation  4  in  that  said  restrictions,  as  they 
appeared  in  Form  65,  were  "clearly  inconsistent  and 
erroneous." 

1.  The  District  Court  pointed  out  in  its  decision 
[R.  132-134]  that  the  appropriate  Regulation  4 
(C.  F.  R.  1946  Supp.,  Sec.  8304.11(b))  restricted 
the  disposal  agency,  in  its  procedures,  in  disposing 
of  surplus  aeronautical  property  to  a  public  institu- 
tion. The  Court  clearly  indicates  such  procedures 
were  mandatory  on  the  disposal  agency  in  that  the 
Regulation  provided  they  shall  include  "(2)  a  certi- 
fication    ...      of   the   purposes    for    which    the 


property  is  to  be  acquired,  and,  in  the  case  of  air- 
craft, an  agreement  that  it  will  not  be  flown  except 
for  purposes  of  research  or  experiment  in  connection 
with  the  science  of  aeronautics,  and  (3)  an  agree- 
ment that  the  property  will  not  be  resold  to  others 
within  three  (3)  years  of  the  date  of  purchase  with- 
out the  consent  in  writing  of  the  disposal  agency 
unless  it  is  mutilated  or  otherwise  rendered  unfit  for 
use  except  as  scrap."  The  executed  WAA  Form  65 
Agreement,  on  the  other  hand,  prohibited  entirely 
any  and  all  flight  use,  including  flight  for  research 
and  experimental  purposes,  and  also  said  Form  65, 
as  executed,  indicated  that  the  restrictions  were  to 
be  enforceable  for  all  time  and  would  not  lapse  in 
three  (3)  years  as  demanded  by  the  appropriate 
Regulation.  These  discrepancies  were  not  only  in 
violation  of  Regulation,  but  also  the  Surplus  Property 
Act  itself.  (Infra,  par.  I,  B,  pp.  12-25.)  It  must  be 
presumed  the  regulatory  body,  in  adopting  appropriate 
Regulation  4,  knew  this,  thus  these  provisions  were 
inserted  not  as  mere  minimums,  but  mandatory  max- 
imums.    {Infra,  I,  A,  5,  (2)   (a),  pp. ^  10-12.) 

2.  As  pointed  out  by  the  Court,  and  herein,  the 
language  of  the  Regulation  is  mandatory,  and  thus 
the  Regulation  must  control  the  subject  WAA  Form 
65  Agreement  to  the  extent  authorized  by  the  statute. 
United  States  ex  rel.  Accardi  v.  Shaughnessy,  347 
U.  S.  260  (1954);  [R.  134]. 

3.  When  the  background  of  former  agreements 
and  regulations,  out  of  which  the  WAA  Form  65 
Agreement  was  drafted  by  the  disposal  agency,  is 
considered,  it  can  be  seen  that  the  inconsistency  be- 
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tween  said  Agreement  and  the  Regulation  occurred 
out  of  oversight  or  error  on  the  part  of  the  Gov- 
ernment. 

a.  The  executed  WAA  Form  65  Agreement  was 
based  upon  an  earher  form  of  agreement,  No.  35 
[Finns  Ex.  "B"],  which  was  used  by  the  Recon- 
struction Finance  Corporation  for  the  disposal  of 
aircraft  for  educational  purposes.  The  Regulation 
in  force  at  the  time  of  the  adoption  of  the  Form  35 
Agreement  was  Regulation  4,  10  F.  R.  5460,  which 
contained  more  strict  restrictions  on  flight  use  and 
resale  in  Section  8304.4: 

*''(c)  the  Buyer  shall  file  with  the  Disposal  Agency 
a  certificate  under  oath,  duly  notarized  that  such 
buyer  is  an  educational  institution,  as  defined  in 
Section  8304.1(e),  that  the  property  is  being  ac- 
quired to  be  used  only  for  non-flight  instructional, 
research  or  experimental  purposes;  that  it  will  not 
be  used  for  any  flight  purposes,  and  that  the  prop- 
erty will  be  disposed  of  only  for  scrap  and  only 
after  it  shall  have  been  rendered  completely  unfit  and 
useless  except  for  its  basic  material  content.'  The 
Form  35  Agreement  adopted  the  exact  language  of 
said  Regulation.  It  may  be  seen  in  inspection  and 
the  testimony  in  this  case  that  the  language  of  the 
old  Regulation  and  the  old  Form  35  Agreement  [Finn 
Ex.  B]  was  carried  over  into  the  WAA  Form  65 
Agreement,  either  intentionally,  or  in  all  probability 
inadvertently  or  in  error.     [R.   379-382.] 

Thus,  the  executed  Form  65  Agreement  provides: 

"That  all   acquired  property,   when   unfit   for   the 

above  purpose,  will  be  sold  only  as  scrap  and  then 

only    after    it    shall    have   been    rendered    completely 

unfit  and  useless  except  for  its  basic  material  con- 
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tent.  Sales  consummated  within  three  years  of  the 
date  of  acquisition  must  have  the  prior  approval  of 
the  Disposal  Agency." 

b.  To  allow  a  disposal  agency  to  carry  over  pro- 
visions of  an  old  regulation  which  has  been  amended 
out  by  a  new  regulation,  would  be  allowing  a  dis- 
posal agency  to  act  beyond  its  statutory  powers.  A 
disposal  agency  cannot  continue  an  old  regulation 
in  effect  after  said  regulation  has  been  amended 
or  otherwise  changed  by  the  regulatory  body,  unless 
clearly  and  expressly  authorized  to  do  so  by  said 
regulatory  body.  The  Government  argues  in  its  brief 
that  the  disposal  agency  is  given  broad  discretion 
which  is,  of  course,  true,  but  if  such  be  the  case 
here,  there  would  have  been  no  reason  for  the  change 
in  the  regulation  having  ever  been  made.  It  is  con- 
ceivable that  the  regulatory  body,  in  changing  Regu- 
lation 4,  in  1945  and  1946,  making  it  more  liberal 
(providing  for  flight  use  and  resale  after  three  years) 
did  so  on  advice  of  counsel  or  their  own  determination 
that  to  provide  otherwise  was  contrary  to  the  objec- 
tives of  the  Surplus  Property  Act  of  1944  (infra, 
I,  B,  pp.  12-25).  Therefore,  this  is  not  a  mere  situa- 
tion of  a  disposal  agency  entering  into  an  agreement 
which  is  more  to  the  advantage  of  the  Federal 
Government,  as  has  been  argued  by  the  Government 
(Govt.  Br.  pp.  35-36)  in  this  action,  but  is  a  situ- 
ation where  a  disposal  agency  has  clearly  violated  a 
mandatory  regulation  and  through  inadvertence,  or 
intentionally,  has  carried  the  provisions  of  an  old 
regulation  to  a  new  form  agreement,  while  purport- 
ing to  comply  with  the  new  regulation. 
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4.  The  instant  case  also  is  not  a  mere  situation 
where  an  interpretation  of  the  administrative  agency 
concerning  an  "ambiguity"  must  be  accepted,  as  the 
Government  argues  in  its  brief  (p.  40)  but  is  such 
an  error  and  inconsistency  that  it  will  be  difficult  to 
match  in  the  future  eras  of  Administrative  confusion. 

5.  It  would  have  been  sufficient  for  the  District 
Court  to  stop  at  this  point  in  its  decision  and  find 
that  the  resale  of  the  subject  aircraft  by  Vineland 
to  the  Finns  was  in  accordance  with  the  Regulation, 
inasmuch  as  said  resale  occurred  after  a  holding  of 
said  aircraft  by  the  Vineland  School  District  for  a 
period  of  four  years  and  the  regulation  clearly  indi- 
cates only  three  years  was  necessary.  The  District 
Court,  however,  did  not  stop  at  this  point  and  went 
on  to  point  out  the  violations  by  the  regulatory  body 
of  the  objectives  of  Congress  set  forth  in  the  Surplus 
Property  Act  of  1944,  when  said  regulatory  body 
placed  the  subject  restrictions  in  its  Regulation.  [R. 
135-136.]  These  violations  are  so  clear,  the  District 
Court  could  hardly  ignore  them.  Before  taking  up 
the  Court's  decision  concerning  the  restrictions  in 
the  Regulation  and  their  invalidity  when  compared 
to  the  objectives  of  the  Surplus  Property  Act,  this 
Appellee  shall,  in  the  next  few  paragraphs,  concern 
itself  with  the  subject  three  year  provision  of  the 
Regulation.  The  District  Court  in  considering  the 
three  year  provision  concludes  in  its  decision  [R. 
136]  as  follows: 

"The  three-year  restriction  on  unfettered  disposal 
having  expired  at  the  time  of  the  sale  to  defendants 
Finn,  the  School  District  was  free  to  sell  the  aircraft 
as  such  without  violating  the  provisions  of  subsection 
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(3)  of  the  regulation.     (See  United  States  v.  School 
District,  et  al,  Xo.  1107  (E.  D.  Mich.  1954).)" 

a.  Regulation  4,  Section  8304.11(b),  as  amended 
]\Iay  21.  1946.  makes  it  mandatory  upon  the  disposal 
agency  to  adopt  an  agreement  which  includes  the  ma- 
terial set  forth  in  subdivision  (3)  thereof.  Said 
subdivision  (3)  provides:  "(3)  an  agreement  that 
the  property  will  not  be  resold  to  others  within  three 
(3j  years  of  the  date  of  purchase  without  the  con- 
sent in  writing  of  the  disposal  agency  unless  it  is 
mutilated  or  otherwise  rendered  unfit  for  use  except 
as  scrap."  The  regulatory  body  clearly  indicates 
an  intention  that  after  the  three  year  period  from 
the  date  of  purchase,  the  property  may  be  sold  by  the 
education  institution  for  any  purpose  without  the 
necessity  of  the  consent  of  the  disposal  agency,  and 
within  the  three  year  period  the  property  may  be  sold 
if  mutilated  by  said  agency  or  otherwise  rendered 
unfit  for  use,  except  as  scrap. 

(1)  If  said  Regulation,  subdivision  (3),  were  to 
be  interpreted  as  it  appears  in  the  ^^'AA  Form  65 
Agreement,  and  as  the  Government  would  have  us 
to  believe  it  should  be  interpreted  in  this  action,  there 
would  have  been  no  reason  for  the  regulatory  body 
to  place  the  3  year  period  in  said  section  (see  supra, 
re  inconsistency). 

(2)  A  time  limitation  on  the  subject  restrictions 
was  also  necessary  to  the  very  validity  of  the  regu- 
lation when  compared  to  the  statute,  and  consequent- 
ly, to  the  validity  of  such  clauses  in  an  agreement. 

(a)  For  the  purposes  of  this  argument  we  will  set 
aside   for   the  moment  the   District   Court's   finding 
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that  any  restrictions  on  flight  use  and  resale  in  the 
regulation  were  invalid  and  accept  (without  conced- 
ing) the  Government's  argument  that  some  limitation 
on  educational  use  was  necessary  to  guarantee  the 
Government  its  fair  value  in  "benefits"  by  a  reason- 
able period  of  educational  use. 

Since  it  must  be  presumed  that  the  regulatory 
body,  in  adopting  restrictions  in  regulations,  intended 
and  did  act  in  accordance  with  the  law,  where  an 
ambiguity  or  interpretation  of  intent  is  necessary  in 
construing  a  regulation  the  interpretation  which  most 
closely  accords  to  the  law  (here  the  objectives  of  the 
statute)  must  be  adopted.  Thus  the  subject  regula- 
tion must  be  construed  so  as  to  give  effect  to  as 
many  of  the  objectives  and  guides  of  the  Surplus 
Property  Act  of  1944  as  is  possible  under  the  cir- 
cumstances. Conversely,  any  interpretation  of  the 
regulations  of  the  regulatory  body  which  do  not 
meet  those  objectives  and  guides,  or  as  many  of 
them  must  be  disregarded. 

In  the  instant  case  it  appears  clear,  upon  examin- 
ing the  many  objectives  of  the  Surplus  Property  Act 
and  reconciling  the  conflicts  that  appear  therein,  and 
with  requirements  of  educational  disposal,  that  the 
regulatory  body  intended  and  reached  a  determination 
that  a  three-year  period  for  restricted  holding  by 
public  agencies  was  all  that  was  necessary  to  repay 
the  Government  in  education  benefits  (infra,  1,  B,  1, 
b,  and  c,  pp.  14-25).  At  the  same  time,  it  was  deter- 
mined that  a  three  year  restricted  period  was  as  long 
as  the  regulatory  body  could  demand  a  holding  of  such 
property  and  still  comply  with  the  other  objectives 
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and  guides  of  the  subject  Surplus  Property  Act  of 
1944.  Since  a  full  discussion  of  the  objectives  and 
guides  of  the  Surplus  property  Act  of  1944  is  appro- 
priate, both  to  the  validity  of  the  restrictions  in 
regulations  themselves  and  the  argument  presented 
in  this  paragraph,  i.e.,  the  necessity  of  the  subject 
three  year  period,  the  next  paragraph  will  treat  both 
topics  at  the  same  time. 

B.  The  restrictions  on  flight  use  and  resale  by  public 
agencies  as  contained  in  the  subject  Regulation  4  (32 
C.  F.  R.,  1946  Supp.,  Sec.  8304.11(b)),  and  consequently 
the  executed  Form  65  Agreement  were  invalid  as  not 
being  in  accordance  with  the  Surplus  Property  Act  of 
1944  (58  Stat.  358).  Said  Agreement  must  be  read 
as  though  the  invalid  provisions  were  not  contained  there- 
in. (United  States  ex  rel.  Accardi  v.  Shaughnessy,  supra.) 

1.  The  Court,  as  indicated  hereinabove,  implies 
in  its  decision  that  with  the  appropriate  Regulation 
read  into  the  executed  WAA  Form  65  after  three 
years  the  District  could  resell  the  aircraft  in  suit  for 
flight  purposes  [R.  134-138],  without  the  consent 
of  the  Government,  since  the  District  held  the  air- 
craft over  three  years  (4  years  here).  However, 
the  Court  assumes,  for  the  purpose  of  the  next  part 
of  its  decision,  the  flight  restriction  was  one  which 
remained  effective  beyond  the  three  year  period,  i.e., 
a  covenant  running  with  the  aircraft.  The  Court 
then  shows  in  its  decision  by  comparing  the  subject 
restrictions  with  the  "objectives"  of  Congress  in  the 
Surplus  Property  Act  of  1944  [R.  135-136]  that  such 
restrictions  are  invalid.  The  decision  of  the  District 
Court  in  this  connection  is  a  study  in  itself  of  a  com- 
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plete,  clear  and  succinct  statement  showing  the  ob- 
vious conflict  between  these  objectives  and  the  sub- 
ject restrictions.  These  objectives  are  going  to  be 
considered  in  detail  in  this  brief,  to  not  only  to  sup- 
port the  District  Court's  decision  in  this  regard,  but 
also  to  show  that  even  assuming  this  Court  should 
disagree  with  the  District  Court  as  to  the  validity 
of  any  such  restrictions  in  the  regulations,  it  would 
be  necessary,  in  conforming  the  conflicts  in  the  ob- 
jectives themselves  and  the  necessity  that  the  Gov- 
ernment receive  "fair  value,"  to  find  that  the  restric- 
tions on  public  agencies  concerning  both  resale  and 
flight  use  for  any  purpose  were  intended  and  only 
could  be  intended  by  the  regulatory  body  to  remain 
in  effect  for  a  reasonable  period  of  time,  said  period 
of  time  has  been  indicated  by  the  regulatory  body  to 
be  a  period  of  three  years. 

a.  The  executed  Form  65  Agreement  provides  in 
part  as  follows: 

"Vineland  Elementary  School  District  .  .  .  here- 
by certifies  and  agrees  as  follows  .  .  .  (6) 
that  the  acquired  property  will  not  be  used  for  any 
actual  flight  purposes.  (7)  That  all  acquired  prop- 
erty, when  unfit  for  the  above  purpose,  will  be  sold 
only  as  scrap  and  then  only  after  it  shall  have  been 
rendered  completely  unfit  and  useless  except  for  its 
basic  material  content.  Sales  consummated  within 
three  years  of  the  date  of  acquisition  must  have  the 
prior  approval  of  the  Disposal  Agency." 

The  applicable  Regulation  4  provided  in  part  as 
follows : 

"The  disposal  agency  shall  establish  procedures 
pursuant  to  which  education    .     .     .     institutions  or 
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instrumentalities  may  make  written  application  for 
surplus  aeronautical  property  available  for  disposal 
.  .  .  Such  procedures  shall  include  .  .  .  (2) 
a  certification  of  the  purposes  for  which  the  property 
is  to  be  acquired,  and  in  the  case  of  aircraft  and 
agreement  that  it  will  not  be  flown  except  for  pur- 
poses of  research  and  experiment  in  connection  with 
the  science  of  aeronautics,  and  (3)  an  agreement  that 
the  property  will  not  be  resold  to  others  within  three 
(3)  years  of  the  date  of  purchase  without  the  con- 
sent in  writing  of  the  disposal  agency  unless  it  is 
mutilated  or  otherwise  rendered  unfit  for  use  except 
as  scrap." 

Thus,  the  executed  WAA  Form  65  Agreement  pro- 
hibits entirely  all  flight  use,  whereas  subsection  (2) 
of  the  applicable  Regulation  4  permits  flight  for  both 
research  and  experimental  purposes.  Moreover,  the 
restrictions  as  to  disposal  contained  in  the  Form  65, 
in  paragraph  (7)  thereof,  are  without  limit  in  point 
of  time,  whereas  subsection  (3)  of  the  amended 
Regulation  limits  restrictions  upon  disposal  only  to  a 
period  of  three  years  next  following  purchase. 

b.  The  objectives  of  the  Surplus  Property  Act 
of  1944  are  set  forth  in  Section  2  of  said  Act.  Each 
provision  is  herein  set  forth  with  our  notation  there- 
after as  follows: 

"Sec.  2.  The  Congress  hereby  declares  that  the 
objectives  of  this  Act  are  to  facilitate  and  regulate 
the  orderly  disposal  of  surplus  property  so  as — 

"(a)  to  assure  the  most  efTective  use  of  such  prop- 
erty for  war  purposes  and  the  common  defenses"; 

Any  restrictions  on  flight  use,  even  for  research 
and  experimentation,  and  resale  by  a  public  agency 
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could  never  allow  an  effective  use  or  any  use  for  war 
purposes  and  the  common  defenses. 

"(b)  to  give  maximum  aid  to  the  reestablishment 
of  a  peacetime  economy  of  free  independent  private 
enterprise,  the  development  of  the  maximum  of  in- 
dependent operators  in  trade,  industry,  and  agricul- 
ture, and  to  stimulate  full  employment"; 

Clearly,  only  a  right  to  unrestricted  resale  and 
flight  uses  would  give  any  aid  to  the  re-establish- 
ment of  free  independent  private  enterprise  and  the 
development  of  independent  operators  and  stimulate 
full  employment.  Certainly,  a  restriction  on  flight 
use  and  resale,  unless  the  aircraft  was  mutilated  to 
basic  material  content,  would  be  contrary  to  this 
objective. 

A  3  year  maximum  waiting  period  could  be  con- 
strued as  appropriate  under  this  provision. 

"(c)  to  facilitate  the  transition  of  enterprises  from 
wartime  to  peacetime  production  and  of  individuals 
from  wartime  to  peacetime  employment;" 

Only  a  right  to  unrestricted  resale  and  flight  use 
would  be  applicable  since  such  would  be  the  only 
feasible  peacetime  use  of  the  facility.  A  three  year 
maximum  waiting  period,  however,  could  be  con- 
strued as  appropriate. 

"(d)  to  discourage  monopolistic  practices  and  to 
strengthen  and  preserve  the  competitive  position  of 
small  business  concerns  in  any  economy  of  free  en- 
terprise;" 

Clearly,  again  the  unrestricted  right  of  resale  and 
flight  uses  would  strengthen  and  preserve  the  com- 
petitive position  of  small  businesses  and  discourage 
monopolistic  practices. 
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"(e)  to  foster  and  render  more  secure  family- 
type  farming  as  the  traditional  and  desirable  pattern 
of  American  agriculture;" 

This  section  would  not  appear  to  be  applicable  to 
the  subject  case  and  is  one  which  could  be  and  was 
ignored  by  the  regulatory  body  in  adopting  the  sub- 
ject Regulations.  The  government  would  have  us 
believe  in  their  brief  (p.  26),  however,  that  a  dis- 
posal agency  and  the  regulatory  body  could  ignore 
many  of  the  objectives  of  the  subject  Act  and  only 
adopt  a  few  of  its  regulations  merely  because  of 
provisions  such  as  this  one  which,  in  the  particular 
instant,  would  not  apply.  Merely  because  a  provi- 
sion as  clear  as  this  one  does  not  apply  does  not 
mean  that  the  regulatory  body  and  the  disposal 
agency  can  thereby  ignore  many  of  the  other  ob- 
jectives of  the  Act  without  making  any  attempt  to 
adopt  a  regulation  and  agreement  which  accords  with 
as  many  of  the  subject  objectives  as  are  applicable 
and  possible. 

"(f)  to  afford  returning  veterans  an  opportunity 
to  establish  themselves  as  proprietors  of  agricultural, 
business,  and  professional  enterprises;" 

How  could  a  returning  veteran  be  given  oppor- 
tunity to  establish  himself  as  a  proprietor  in  the 
aeronautical  business  or  enterprise  unless  he  was 
given  an  opportunity  to  purchase  the  subject  air- 
craft through  a  resale  from  the  public  agencies?  The 
instant  case  is  directly  in  point  since  the  Finns  are 
veterans  and  apparently  intended  to  establish  an  in- 
dependent small  business.     [R.  151.] 
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"(g)  to  encourage  and  foster  post-war  employ- 
ment opportunities;" 

It  is  clear  no  post-war  employment  opportunities 
are  afforded  by  school  districts  hoarding  aircraft  for- 
ever or  reducing  them  to  their  basic  material  con- 
tent. 

"(h)  to  assure  the  sale  of  surplus  property  in 
such  quantities  and  on  such  terms  as  will  discourage 
disposal  to  speculators  or  for  speculative  purposes;" 

It  must  be  kept  in  mind  that  before  a  disposal 
agency  could  transfer  surplus  aircraft  to  a  school 
district,  that  it  was  required  and  did  find  that  such 
aeronautical  property  was  "commercially  unsalable." 
[R.  509.]  A  clear  interpretation  of  this  provision 
and  a  finding  by  the  applicable  disposal  agency  in 
connection  with  the  subject  aircraft  that  the  subject 
aircraft  was  "commercially  unsalable"  can  be  found 
in  the  front  page,  under  paragraph  II,  of  a  docu- 
ment entitled  "War  Assets  Administration,"  Vine- 
land's  Exhibit  "E,"  wherein  it  is  stated  as  follows: 

"Distribution  under  this  plan  will  be  confined  to 
aeronautical  property  which  has  been  determined  by 
the  disposal  agency  to  be  commercially  unsalable  by 
reason  of  its  condition  resulting  from  damage,  wear 
obsolescence,  or  otherwise,  has  no  reasonable  prospect 
of  sale  except  as  scrap,  or  with  respect  to  which  by 
reason  of  its  large  supply  or  prior  use  the  estimated 
cost  of  care,  handling  and  disposal  will  exceed  the 
estimated  proceeds  unless  it  is  promptly  sold  as  scrap, 
or  with  respect  to  which  the  estimated  cost  of  care, 
handling  and  disposal  will  exceed  the  estimated  pro- 
ceeds as  scrap,  or  otherwise.'' 

Thus,  it  would  appear  that  the  regulatory  body 
and  the  disposal  agency  at  the  time  of  offering  the 
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subject  aircraft  for  sale  to  the  Vineland  School  Dis- 
trict did  so  with  the  assurance,  and  only  after  an 
investigation  and  administrative  determination,  that 
such  a  sale  would  not  be  one  from  which  speculators 
could  obtain  large  or  any  profits.  That  this  finding 
was  appropriate  and  accurate  is  further  evidenced 
by  the  fact  that  the  subject  District  received  no  of- 
fers for  the  subject  aircraft  until  the  year  1950, 
after  the  Korean  War  had  broken  out.  The  plane 
had  no  value  in  1946  and  until  the  Korean  War  came 
along.  [R.  895.]  Particularly  with  reputed  restric- 
tions thereon.  [Duly  testimony,  R.  299.]  (See 
also  testimony  re  Duly  statement  that  Finns  should 
throw  gasoline  on  the  airplane  in  suit  and  burn  it  up. ) 
[R.  418-419,  413-414.] 

A  three  year  maximum  restriction  on  resale  could 
be  construed  as  appropriate  here  in  the  regulation 
and  agreement  to  prevent  school  districts  from  be- 
ing a  channel  whereby  speculators  would  be  able  to 
obtain  surplus  aircraft  for  resale  at  a  profit.  In 
the  year  1946  such  surplus  aircraft  were  a  "drug 
on  the  market"  [R.  533-535],  and  after  a  three  year 
holding  period  by  school  districts  and  use  by  said 
districts  for  educational  institutions,  and  its  conse- 
quent deterioration,  obsolescence,  wear  and  tear  to 
said  surplus  aircraft,  it  seems  only  reasonable  that 
the  regulatory  body  determined  and  intended  that  un- 
restricted resale  by  a  school  district  would  not  violate 
the  subject  objective  of  the  Act.  Said  aircraft  would 
be  even  more  a  ''white  elephant,"  [R.  420]  and  after 
such  use  be  of  no  value,  and  certainly  less  valuable, 
for  the  purposes  of  speculation.  The  Korean  con- 
flict certainly  was  not  contemplated  in   1946. 
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"(i)  to  establish  and  develop  foreign  markets  and 
promote  mutually  advantageous  economic  relations 
between  the  United  States  and  other  countries  by  the 
orderly  disposition  of  surplus  property  in  other  coun- 
tries;" 

Certainly,  this  objective  could  not  be  complied 
with  by  a  restriction  on  all  flight  uses  and  right  of 
resale.  To  the  contrary,  the  subject  sale  would  have 
allowed  the  exact  objective  set  forth  herein.  Finns 
indicated  they  had  a  desire  to  fly  freight  between 
Mexico  and  the  United  States, 

''(j)  to  avoid  dislocation  of  the  domestic  economy 
and  of  international  economic  relations;" 

As  pointed  out  in  our  discussion  of  objective  (h) 
hereinabove  in  1946,  the  subject  aircraft  was  appar- 
ently not  considered  ''commercially  salable,"  and  there- 
fore even  if  schools  sold  said  aircraft,  there  would 
be  no  large  price  therefor,  nor  would  such  a  "white 
elephant"  cause  any  dislocations. 

It  would  seem  reasonable  that  the  regulatory  body 
placed  the  three  year  restriction  in  the  subject  regu- 
lation for  the  purpose  of  satisfying  this  objective, 
since  as  pointed  out  in  our  comment  to  (h)  herein- 
above, the  regulatory  body  apparently  intended  that 
there  be  some  restrictions  for  an  adjustment  period 
of  approximately  three  years,  but  after  such  period 
(1946  to  1949)  any  possibiHty  of  ''dislocation"  would 
be  over, 

"(k)  to  foster  the  wide  distribution  of  surplus 
commodities  to  consumers  at  fair  prices;" 

There  clearly  would  be  no  wide  distribution,  nor 
in  fact  none  at  all,  to  consumers  at  fair  prices  or 
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any  price  if  there  were  no  provisions  for  resale  by  a 
public  agency  and  if  it  was  necessary  for  such  an 
agency  to  reduce  the  property  to  basic  material 
content. 

"(1)  to  effect  broad  and  equitable  distribution  of 
surplus  property;" 

Again,  there  could  be  no  broad  and  equitable  dis- 
tribution of  surplus  property  if  such  property  were 
to  remain  in  the  control  of  a  public  agency  forever 
or  reduced  to  basic  material  content. 

"(ra)  to  achieve  the  prompt  and  full  utilization  of 
surplus  property  at  fair  prices  to  the  consumer 
through  disposal  at  home  and  abroad  with  due  regard 
for  the  protection  of  free  markets  and  competitive 
prices  from  dislocation  resulting  from  uncontrolled 
dumping;" 

As  previously  indicated,  in  discussing  objectives  (h) 
and  (j),  the  disposal  agency  apparently  did  not  be- 
lieve the  subject  aircraft  was  commercially  salable 
so  as  to  cause  any  dislocation  at  the  time  the  subject 
aircraft  was  sold.  It  appears  that  this  very  difficult 
objective  demanding  both  prompt  and  full  utilization 
of  surplus  property  and  yet  a  regard  for  protection 
of  free  markets  and  competitive  prices  from  this  dis- 
location by  uncontrolled  dumping  could  be  construed 
as  ingenuously  covered  by  the  regulatory  body  in  in- 
dicating prampt  disposal  to  education  institutions 
yet  with  the  demand  that  such  educational  institu- 
tions hold  said  property  from  the  market  for  a  period 
of  three  years,  after  said  period  the  property  could 
be  sold  without  restriction,  thus  giving  full  utiliza- 
tion to  the  consumers.     Certainly,  once  again  there 
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could  not  be  prompt  and  full  utilization  of  the  sub- 
ject property  if  it  were  determined  that  school  dis- 
tricts could  never  resell  the  subject  property  for 
flight  purposes  or  without  reducing  it  to  basic  ma- 
terial content. 

"(n)  to  utiHze  normal  channels  of  trade  and  com- 
merce to  the  extent  consistent  with  efficient  and 
economic  distribution  and  the  promotion  of  the  gen- 
eral objectives  of  this  Act  (without  discriminating 
against   the   establishment    of    new    enterprises) ;" 

What  better  way  to  utilize  normal  channels  of 
trade  consistent  with  efficient  and  economic  distribu- 
tion without  discriminating  against  the  establishment 
of  new  enterprises  than  allowing  resale  by  other 
public  agencies  who  are  almost  uniformly  demanded 
by  law  to  sell  personal  property  of  said  agency  by 
means  of  competitive  bidding  to  the  highest  respon- 
sible bidder.  To  restrict  resale  to  non-flight  use  or 
reduction  to  basic  material  content  would  certainly 
discriminate  against  establishment  of  new  enterprises. 

''(o)  to  promote  production,  employment  of  labor, 
and  utilization  of  the  productive  capacity  and  the 
natural  and  agricultural  resources  of  the  country;" 

Certainly,  there  could  be  no  such  promotion  and 
utilization  by  a  restriction  as  to  resale  and  a  neces- 
sity to  reduce  the  property  to  basic  material  content. 

"(p)  to  foster  the  development  of  new  independent 
enterprise;" 

There  is  none  without  resale  and  future  flight 
uses. 
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"(<q)  to  prevent  insofar  as  possible  unusual  and 
excessive  profits  being  made  out  of  surplus  prop- 
erty;" 

As  pointed  out  in  our  discussions  of  (h)  and  (j) 
hereinabove,  in  1946  the  regulatory  body  and  the  dis- 
posal agency  determined  the  subject  plane  was  "com- 
mercially unsalable/'  and  therefore  would  have  been 
reasonable  in  determining  that  "insofar  as  possible" 
there  could  not  be  unusual  and  excessive  profit  made 
out  of  the  resale  by  public  agencies  of  surplus  prop- 
erty. Such  was  clearly  the  case  until  the  Korean 
conflict.  Once  again  the  three  year  maximum  limi- 
tation could  be  found  as  intended  to  resolve  this  ob- 
jective. Surely  after  a  holding  thereof  by  public 
agencies  for  a  period  of  three  3xars,  and  an  educa- 
tional use  by  such  public  agencies  with  its  consequent 
deterioration,  obsolescence,  wear  and  tear  on  the  sub- 
ject property,  would  leave  little  doubt  in  1946  that 
no  profits  could  be  made  out  of  such  property.  Again, 
it  was  only  the  Korean  conflict,  unforseeable  to  the 
regulatory  body  or  school  district,  which  caused  any 
price  increase  making  possible  a  profit  in  the  subject 
surplus  property. 

"(r)  to  dispose  of  surplus  property  as  promptly 
as  feasible  without  fostering  monopoly  or  restraint 
of  trade,  or  unduly  disturbing  the  economy,  or  en- 
couraging hoarding  of  such  property,  and  to  facili- 
tate prompt  redistribution  of  such  property  to  con- 
sumers;" 

This  most  difficult  objective  which  appears  contra- 
dictory in  itself  demanding  a  prompt  disposal  with- 
out fostering  monopoly,  disturbing  or  encouraging 
hoarding  and  yet  facilitating  a  prompt  redistribution 
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to  consumers  would  only  be  complied  with  under  un- 
restricted rights  of  resale  and  flight  use  in  the  public 
agency  or  at  most  a  three  year  restriction  to  pay 
''benefits"  to  the  Government.  Certainly,  there 
would  be  a  hoarding  and  no  redistribution  to  con- 
sumers and  there  would  be  a  fostering  of  monopoly 
and  restraint  of  trade  if  it  were  intended  that  school 
districts  must  hold  the  aircraft  forever  or  reduce  it 
to  basic  material  content. 

"(s)  to  dispose  of  surplus  Government-owned 
transportation  facilities  and  equipment  in  such  man- 
ner as  to  promote  an  adequate  and  economical  na- 
tional transportation  system;  and" 

There  certainly  could  be  no  developing  of  an  ade- 
quate and  economical  national  transportation  system 
if  public  agencies  were  not  allowed  to  resell  with- 
out having  to  reduce  to  basic  material  content  or 
were  not  even  allowed  to  use  such  aircraft  for  any 
flight  purposes,  including  research  and  experimenta- 
tion. The  instant  case  is  a  perfect  case  of  a  sale 
made  tending  to  promote  development  and  competition 
in  the  national  transportation  system. 

"(t)  except  as  otherwise  provided,  to  obtain  for 
the  Government,  as  nearly  as  possible,  the  fair  value 
of  surplus  property  upon  its  disposition." 

A  disposal  of  the  subject  school  district  of  a  "com- 
mercially unsalable"  aircraft  for  Two  Hundred  Dol- 
lars ($200)  was,  in  all  probabihty,  not  only  ''fair 
value"  in  1946,  but  a  "God  send"  to  the  Government, 
another  "white  elephant"  being  taken  ofif  its  hands, 
[R.  533-535,  420],  without  the  necessity  of  advertis- 
ing for  bids,  etc.  The  administrative  agency  had  de- 
termined the  aircraft  "had  no  reasonable  prospect  of 
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sale  except  as  scrap,"  or  "by  reason  of  its  large 
supply  or  prior  use  the  estimated  cost  of  care,  hand- 
ling and  disposal  will  exceed  estimated  proceeds 
.  .  .",  "or  with  respect  to  which  the  estimated  cost 
of  care,  handling  and  disposal  will  exceed  the  esti- 
mated proceeds  as  scrap,  or  otherwise."  See  also 
"Sales  Receipt"  [International's  Ex.  A-1]  that  $200 
was  "pa}TTient  in  full"  for  the  subject  aircraft. 

It  would  seem  reasonable  to  find  that  the  regulatory 
body  intended,  in  adopting  the  three  year  provision 
demanding  a  holding  of  the  subject  surplus  property 
by  public  agencies,  did  so  "as  nearly  as  possible"  to 
obtain  sufficient  educational  use  by  such  a  public 
agency.  The  federal  government  would  thus  obtain  its 
"fair  value"  by  such  an  educational  use  by  public 
agencies,  in  addition  to  the  Two  Hundred  Dollars 
($200)  cash  value  paid  for  the  subject  aircraft.  See 
"Sales  Receipt"  [International's  Ex.  A-1],  however, 
that  $200  was  "payment  in  full"  for  the  subject  air- 
craft. It  seems  only  reasonable  that  in  1946,  when  the 
subject  aircraft  had  little  market  value  and  were  a 
"drug  on  the  market,"  that  in  three  years,  said  air- 
craft, with  their  subsequent  deterioration  and  obso- 
lescence would  be  of  no  value  or  practically  value- 
less, and  during  said  three  years,  the  Government 
would  obtain  any  and  all  reasonable  anticipated  bene- 
fits to  be  derived  by  the  Government  through  educa- 
tional use.  The  advisory  jury  adopted  a  value  of 
Five  Thousand  Dollars  ($5,000)  on  the  aircraft  in 
suit  when  it  was  transferred  to  the  school  district. 
(But  Government's  witness  Duly  indicated  that  was 
the  value  in  1947  or  1948.  [R.  281,  300.])  No 
value  in  1946.    [R.  895.]    Burn  it  up.    [R.  418-419, 
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413-414.]  Only  metal  with  restrictions  Duly.  [R. 
299.]  However  adopting  the  value  of  Five  Thousand 
Dollars  ($5,000)  for  the  subject  aircraft  at  the  time 
it  was  transferred  to  the  Vineland  School  District ;  the 
School  District  paid  a  sum  of  Two  Hundred  Dollars 
($200)  for  the  subject  aircraft,  it  would  seem  rea- 
sonable that  the  regulatory  body  intended  and  de- 
termined the  sum  of  One  Thousand  Six  Hundred 
Dollars  ($1,600)  per  year  ($4,800  for  three  years) 
would  be  an  adequate  return  to  the  Government 
through  a  school  district's  use  of  the  subject  air- 
craft for  education  purposes  for  a  period  of  three 
years.  This  is  particularly  true  in  the  instance  of 
the  Vineland  School  District,  which  used  the  subject 
aircraft  for  a  classroom,  in  addition  to  other  in- 
structional and  educational  purposes,  thus  saving  the 
public,  for  a  period  of  four  years,  the  expense  of 
constructing  a  temporary  classroom  or  leasing  such 
a  classroom,  in  order  to  take  care  of  a  great  need 
for  such  a  facility  by  the  District.  [See  film.  Deft. 
Vineland's  Ex.  "F,"  R.  510-512.] 

c.  The  restriction  against  flight  use  and  resale 
as  they  appear  in  the  appropriate  regulation  and 
WAA  65  agreement  was  thus  invalid.  Said  agree- 
ment must  thus  be  read  as  though  such  restrictions 
are  not  contained  therein.  However,  giving  the  reg- 
ulatory body  the  benefit  of  a  presumption  of  validity 
the  only  way  such  restrictions  can  be  found  to  be 
valid  is  to  interpret  them  as  being  limited  to  a 
reasonable  time,  in  this  instance  three   (3)   years. 


—26— 

C.  The  Government  indicates  in  its  brief  that  "the 
legislative  history  demonstrates  that  Congress  intended 
such  restrictions."  To  the  contrary,  such  legislative  his- 
tory clearly  demonstrates  that  Congress  never  intended 
such  restrictions  and  demanded  the  removal  of  any  such 
restrictions. 

The  Government  in  its  brief  sets  forth  various  acts  in 
detail  which  recite  therein,  in  general,  that  terms,  condi- 
tions, reservations  and  restrictions,  etc.,  which  have  been 
imposed  are  not  to  be  disturbed.  Obviously  Congress 
in  any  subsequent  enactment  of  its  own  which  refers 
to  its  previous  acts  will  make  a  general  statement  con- 
cerning the  conditions  in  previous  act;  however,  this 
in  no  way  makes  legal  or  proper  any  terms,  conditions, 
reservations  or  restrictions  which  may  have  previously 
been  imposed  by  a  regulatory  body  or  administrative 
agency  which  were  not  authorized  by  law  or  appropriate 
regulation. 

Congress  clearly  indicates  in  its  most  recent  enactment 
(1955)  its  intent  that  the  subject  restrictions  were  never 
intended  and  any  existing  legal  restrictions  are  no  longer 
to  be  eifective.  Public  Law  61,  84th  Congress,  First 
Session  (H.  R.  3322),  Section  4a  thereof,  provides: 

".  .  .  In  the  case  of  personal  property  donated 
or  sold  at  a  discount  for  educational,  public  health 
or  memorial  purposes,  including  research,  under  any 
provision  of  law  enacted  prior  to  the  enactment  of 
the  Federal  Property  and  Administrative  Services 
Act  of  1949,  no  term,  condition,  reservation,  or  re- 
striction imposed  on  the  use  of  such  property  shall 
remain  in  effect  after  the  date  of  the  enactment  of 
this  Act." 
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Congress  then  continued  to  protect  the  United  States 

on  any  proper  litigation  then  pending  by  providing: 

"This  subsection  shall  not  be  deemed  to  terminate 
any  civil  or  criminal  liability  arising  out  of  a  viola- 
tion of  such  a  term,  condition,  reservation,  or  restric- 
tion which  occurred  prior  to  the  enactment  of  this 
Act,  if  a  judicial  proceeding  to  enforce  such  liability 
is  pending  at  the  time  of,  or  commenced  within  one 
year  after  the  enactment  of  this  Act." 

This  enactment  clearly  indicates  that  instead  of  show- 
ing an  intent  that  terms,  conditions,  reservations  or  re- 
strictions on  the  use  of  such  property  are  to  be  recognized, 
that  any  and  all  of  such  restrictions  instead  are  to  be 
removed  completely  and  immediately.  Upon  having  the 
surplus  property  program  completely  aired  before  the 
House  Committees,  and  a  detailed  investigation  having 
been  made  in  connection  with  the  Act  of  1955,  set  forth 
hereinabove,  it  goes  without  saying  that  if  Congress  in- 
tended that  the  restrictions  that  the  Government  would 
have  us  now  enforce,  were  to  have  been  imposed  in  the 
first  place  under  the  Congressional  Act,  particuarly  now 
that  confusion  has  arisen  in  connection  therewith,  the 
Congress  would  have  enacted  a  public  law,  fully  setting 
forth  such  restrictions  and  giving  the  administrative 
agency  clear  power  of  enforcement  thereof;  but  to  the 
contrary.  Congress  chose  to  do  away  with  any  such  terms, 
conditions,  reservations  or  restrictions  whatever,  imposed 
upon  the  use  of  any  such  property,  thus  clearly,  indicating 
their  intent  in  this  regard. 
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D.     In  summary  the  following  propositions  thus  appear : 

1.  The  provisions  of  the  executed  Form  65  agree- 
ment concerning  restrictions  on  flight  uses  and  resale 
of  the  subject  aircraft  were  clearly  inconsistent  and 
erroneous  and  thus  invalid  when  compared  to  the 
appropriate  Regulation  4. 

2.  The  appropriate  Regulation  4  (assuming  it 
valid),  contains  a  limitation  on  restrictions  to  three 
years,  which  must  be  read  into  the  executed  agree- 
ment, the  agreement  would  thus  contain  no  restric- 
tions for  resale  by  school  district  for  any  purposes 
including  a  contemplated  flight  use.  Therefore  the 
subject  transfer  by  Vineland  School  District  was  not 
contrary  to  said  agreement  nor  any  regulations  of 
the  Government. 

3.  Assuming  that  the  flight  restriction  is  deter- 
mined as  a  covenant  running  with  the  aircraft  and 
does  not  expire  at  the  termination  of  the  three-year 
period  indicated  in  the  appropriate  Regulation  4, 
such  a  restriction  appearing  in  the  regulation  and, 
consequently,  in  any  agreement  is  invalid  as  not 
complying  with  the  general  objectives  as  set  forth 
by  Congress  in  the  Surplus  Property  Act  of  1944. 
Therefore  the  executed  WAA  Form  65  Agreement 
must  be  read  without  any  restriction  on  flight  use  as 
such  restriction  may  appear  in  said  agreement  or  in 
the  appropriate  Regulation  4. 

4.  Assuming  that  this  Court  does  not  agree  with 
the  District  Court  that  the  restriction  on  flight  use 
is  invalid  and  should  not  appear  in  the  appropriate 
Regulation  4  at  all.    It  must  nonetheless  be  deter- 
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mined  in  order  for  the  appropriate  Regulation  4 
to  comply  with  the  objectives  of  the  statute  that 
the  regulatory  body  intended  and  made  a  part  of 
said  Regulation  4  a  requirement  that  such  a  re- 
striction on  flight  use  and  necessarily  any  restric- 
tions on  resale  of  aircraft  held  by  public  agencies 
would  expire  in  a  reasonable  time  after  acquisition 
of  such  aircraft;  and  that  such  a  reasonable  time 
was  determined  and  intended  by  the  regulatory  body 
in  adopting  the  subject  Regulation  4  to  be  a  period 
of  three  years.  Therefore,  inasmuch  as  the  school 
district  held  the  subject  aircraft  for  a  period  of  four 
years  from  the  date  of  purchase,  the  subject  transfer 
did  not  violate  the  executed  War  Assets  Administra- 
tion Form  65  as  read  with  the  appropriate  regulation, 
nor  with  any  other  rules  or  regulations  of  the  Gov- 
ernment. 

5.  Contrary  to  the  Government's  allegation,  Con- 
gress has  indicated  its  intent  by  recent  legislation  that 
"no  .  .  .  restriction  on  use  shall  remain  in 
effect."  If  its  intention  were  to  the  contrary,  Con- 
gress could  have  resolved  any  ambiguities  in  this 
field  by  clarification  legislation  and  a  ratifying  of  such 
restrictions,  and  provide  enforcement  thereof. 
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IL 
Assuming  This  Court  Finds  the  Restrictions  Against 
Resale  and  Flight  Uses  by  the  School  District 
Were  Not  Invalid,  and  Further  Assuming  the 
Three  Year  Provision  Did  Not  Release  the  Dis- 
trict of  Said  Restrictions,  the  District  Did  Not 
Violate  Such  Restrictions  Inasmuch  as  There  Was 
No  Transfer  of  Right,  Title  or  Interest  in  the 
Aircraft  in  Suit  to  the  Finns. 

A.  It  is  conceded  by  the  Government  (see  ''Brief  for 
the  United  States,"  II-B,  pp.  66-70)  and  it  is  clear  that 
there  was  no  transfer  of  right,  title  or  interest,  nor  a 
general  right  of  possession,  to  the  Finns  by  School  Dis- 
trict for  the  following  reasons: 

1.  In  accordance  with  the  agreement  [Vineland's 
Ex.  "B,"  R.  59]  and  documents  related  thereto  be- 
tween the  School  District  and  the  Finns,  right,  title 
and  interest  to  the  aircraft  in  suit  did  not  pass  to 
Finns  until  all  conditions  precedent  of  said  agreement 
and  said  documents  should  be  performed  by  Finns; 
and  since  said  conditions  precedent  had  not  been  per- 
formed, School  District  was  and  is  entitled  to  imme- 
diate possession  of  the  aircraft  in  suit,  and  was  and 
is  the  owner  of  all  right,  title  and  interest  thereto. 
(See  Appellant  Vineland's  Op.  Br.,  Argument  I,  pp. 
8-13.  See  also  "Brief  for  the  United  States,"  II-B, 
pp.  66-70.) 

2.  The  agreement  [Vineland's  Ex.  "B,"  R.  59] 
and  documents  related  thereto  between  School  Dis- 
trict and  Finns  was  a  conditional  sales  contract,  a 
condition  or  conditions  of  which  had  not  been  per- 
formed by  Finns,  and  therefore  the  School  District 
was  and  is  entitled  to  immediate  possession  of  the 
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aircraft  in  suit,  and  was  and  is  the  owner  of  all  right, 
title  and  interest  thereto.  (See  Appellant  Vineland's 
Op.  Br.,  Argument  II,  pp.  14-16.  See  also  "Brief 
for  the  United  States,"  II-B,  pp.  66-70.) 

3.  The  sale  of  the  aircraft  in  suit  by  School  Dis- 
trict to  Finns  was  illegal  and  void,  the  agreement 
between  School  District  and  Finns  [Vineland's  Ex. 
"B,"  R.  59],  a  bill  of  sale  executed  by  defendant 
Bancraft  in  favor  of  Finns  [Finns  Ex.  "K-4"],  and 
any  other  agreements  and  instruments  concerning  the 
sale  of  the  aircraft  in  suit  by  District  to  Finns  were 
illegal  and  void  for  the  same  reasons  that  the  subject 
sale  was  illegal  and  void.  (See  "Brief  for  the  United 
States,"  II-B-1,  pp.  69-70.) 

B.  The  Government  indicates  in  its  Brief  (pp.  51-55) 
that,  if  this  Court  should  determine  that  Vineland  did 
not  manifest  an  intention  to  transfer  title  to  Finns,  at 
least  until  the  necessary  Governmental  releases  had  been 
obtained,  or  for  other  reasons  indicated  in  Appellant 
Vineland's  Opening  Brief,  neither  title  nor  possession 
to  the  subject  aircraft  was  ever  transferred  to  Finns 
from  Vineland  (the  Government  concedes  Vineland's 
position  has  substantial  merit  in  this  regard  in  its  Brief, 
pp.  51,  67-70),  and  assuming  this  Court  determines  that 
the  restrictions  against  resale  and  flight  use  were  valid, 
the  Government  is  nonetheless  entitled  to  damages  against 
Vineland  for  breach  thereof.  The  Government's  conten- 
tion, in  general,  is  based  upon  these  three  propositions : 
(1)  The  District's  action  might  have  permitted  convey- 
ance of  good  title  to  a  bona  fide  purchaser;  (2)  Vine- 
land's  permitting  Finns  to  fly  subject  aircraft  from  the 
school  to  Los  Angeles  violated  the  restriction  on  "any 
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flight  purposes";  (3)  Assuming  neither  of  the  last  two 
arguments  are  accepted  by  the  Court,  that  VIneland 
violated  the  clause  requiring  the  subject  plane  be  reduced 
to  its  material  content  if  sold  as  scrap. 

1.  The  Government's  first  contention  that  Vine- 
land's  action  might  have  permitted  conveyance  of 
good  title  to  a  bona  fide  purchaser  is  purely  specu- 
lative and  contrary  to  law. 

a.  A  speculative  conclusion  that  a  bona  fide  pur- 
chaser might  have  obtained  title  has  no  place  in  the 
consideration  of  a  Court  of  law,  particularly  as  part 
of  complaint  for  actual  damages  to  a  plaintiff.  No 
such  conveyance   occurred  here. 

b.  The  lazu  is  clear  that  even  a  bona  fide  pur- 
chaser does  not  have  any  rights  as  against  the  owner 
of  legal  title  on  a  conditional  sale.  (See  Appellant 
Vineland's  Op.  Br.,  Argument  I-F-1,  p.  13;  Oakland 
Bank  and  Savings  v.  California  Pressed  Brick  Co., 
183  Cal.  App.  295,  297;  Phelps  v.  Loupias,  97  Cal. 
App.  2d  350.)  The  Government  in  presenting  this 
argument  has  conceded  that  the  subject  sale  was  a 
conditional  one.     (''Brief  for  United  States,"  p.  52.) 

c.  Even  assuming  the  Government's  position  to 
be  accurate  the  Government's  remedy  is  injunction 
or  at  most  nominal  damages.     {Infra,  VI,  pp.  56-61.) 

2.  The  Government's  second  contention  is  set 
forth  on  page  53  of  the  "Brief  for  the  United 
States"   wherein   it   is   indicated   ".     .      .     VIneland 

.  breached  the  conditions  restricting  the  use 
to  which  the  plane  might  be  put;  i.e.,  that  the  plane 
was  to  be  used  for  non-flight  instructional  purposes 
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[Paragraph  2,  R.  15]  and  that  it  'will  not  be  used  for 
any  actual  flight  purposes'  [Paragraph  6,  R.  15]." 

a.  Again  the  Government  is  dealing  in  mere 
speculation  in  indicating  a  breach  of  a  use  which 
''might  be  put."  What  the  School  District  knew  as 
to  what  the  aircraft  in  suit  "would  be"  used  for  is 
pure  speculation.  The  Agreement  provided  also  for 
scrapping  of  the  plane  in  suit  or  release  of  the  entire 
Agreement  as  to  defendants  Finn.  Even  assuming 
the  District  knew  and  intended  an  eventual  flight 
purpose,  it  cannot  be  said  that  a  void  or  illegal  act 
and/or  that  an  unexecuted  attempt  to  allow  the  sub- 
ject aircraft  to  be  used  for  flight  purposes  is  a 
breach  of  the  subject  paragraph  of  the  WAA  Form 
65  Agreement. 

It  is  to  be  noted  in  studying  both  Paragraph  2 
and  Paragraph  6  of  the  executed  WAA  Form  65 
Agreement  [R.  15]  that  the  flight  restriction  con- 
templates a  use  and  purpose  which  is  non-flight  in 
nature.  Certainly,  such  a  use  and  purpose  contem- 
plated more  than  one  or  an  occasional  such  use.  Such 
a  singular  or  occasional  flight  use  may  well  have  been 
within  a  non-flight  use  recognized  for  educational 
purposes.  Since  the  word  "use"  ordinarily  contem- 
plates a  continuing  activity  and  not  just  occasionally 
or  one  instance,  clearly  one  flight  could  not  be  con- 
strued as  a  violation  contemplated  within  the  restric- 
tion of  the  subject  Form  65  Agreement.  This  is 
particularly  true  in  the  instant  case  when  we  consider 
that  the  subject  flight  was  consented  to  by  the  district 
for  the  ''sole  purpose"  of  enabling  work  to  be  done 
upon  said  aircraft  which  could  not  be  completed  on 
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the  school  district  grounds.  [Special  Verdict,  Inter- 
rogatory 7,  R.  113.]  Said  flight  in  itself  for  such 
purposes  could  still  be  construed  as  a  valid  educational 
use  and  purpose  and  would  not  be  a  use  of  the  sub- 
ject aircraft  for  a  flight  purpose. 

(1)  The  subject  flight  by  defendants  Finn  was  in 
keeping  with  the  education  use  of  the  subject  air- 
craft, inasmuch  as  whatever  work  was  to  be  done 
upon  the  subject  plane,  and  whatever  materials  were 
to  be  added  thereto  would  inure  to  the  benefit  of  the 
district  and  would,  in  the  event  defendants  Finn  did 
not  obtain  the  proper  consents  and  releases  of  the 
Federal  Government  or  perform  all  of  the  conditions 
of  their  contract  with  the  district,  make  said  aircraft 
an  even  better  and  more  complete  plane  for  educa- 
tional uses  to  the  Vineland  School  District.  Uncon- 
tradicted testimony  at  the  trial  showed  that  the  De- 
fendants Finn  returned  the  subject  aircraft  to  Bakers- 
field  after  the  subject  work  was  done  on  said  plane, 
and  that  the  return  of  said  plane  was  accomplished 
by  Defendants  Finn  in  keeping  with  the  above  indi- 
cated intent  that  the  school  district  use  should  con- 
tinue. [R.  474-475.]  Only  actions  of  the  Defendants 
Finn  in  connection  with  their  difficulties  with  Inter- 
national Airports,  Inc.,  and  the  plaintiflf  United  States 
of  America  then  prevented  further  educational  use. 

b.  Even  assuming  the  District  knew  and  in- 
tended eventual  flight  purposes,  the  evidence  is  clear 
that  the  real  use  and  purpose  of  said  aircraft  re- 
mained educational  until  all  consents  had  been  ob- 
tained and  all  conditions  of  the  contract  fVineland's 
Ex.  "B,"  R.  59],  had  been  performed.    This  is  clear 
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in  the  evidence  presented  in  the  subject  action  by 
the  Agreement  [Vineland's  Ex.  "B"],  by  the  special 
verdict  of  the  jury  [R.  112-113],  and  Finn  return 
of  the  aircraft  to  Bakersfield.     [R.  474-475.] 

(1)  The  Agreement  [Vineland's  Ex.  ''B,"  R.  59], 
provides  that  the  use  of  the  subject  aircraft  shall 
remain  in  the  school  district.  [R.  60.]  This  use  is 
to  remain  in  the  District  even  assuming  for  the 
purposes  of  this  argument  that  the  title  and  posses- 
sion passed  to  defendants  Finn  by  said  Agreement 
or  by  bill  of  sale  issued  thereafter,  or  by  release  of 
the  physical  possession  of  the  plane  in  suit. 

(2)  The  jury,  in  its  special  verdict,  indicates  this 
finding  in  answer  to  Interrogatory  No.  7  [R.  113], 
wherein  it  determined,  in  general,  that  defendants 
Vineland  Elementary  School  District  and  Peter  A. 
Bancroft  intended  that  the  physical  possession  of 
the  airplane  in  suit  was  given  to  defendants  Finn 
for  the  sole  purpose  of  enabling  work  to  be  done 
on  the  aircraft  which  could  not  be  done  on  the  school 
grounds,  and  in  answer  to  Interrogatory  No.  2  [R. 
112],  wherein  it  determined,  in  general,  that  the 
defendant  District  did  not  intend  to  transfer  title 
to  the  airplane  in  suit  to  defendants  Finn  at  any 
time  before  all  necessary  consents  and  releases  and 
waivers  of  the  Government  had  been  procured. 

c.  In  connection  with  the  Government's  argument 
that  Vineland  has  breached  the  non-flight  restriction, 
the  Government  also  alleges  on  page  54  of  its  Brief 
that  Vineland,  in  releasing  the  subject  aircraft  to 
defendants  Finn  for  a  flight  to  Los  Angeles  to  have 
work  done  thereon,  was  ''conduct,  which  viewed  even 
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in  its  best  light,  constituted  negligent  disinterest.  I 
.  .  ."  It  would  appear  to  be  unreasonable  to  hold 
a  school  district  superintendent  to  a  requirement  that 
he  know  whether  or  not  waivers  or  releases  have 
been  obtained  through  all  administrative  agencies  of 
the  United  States  Government  in  Washington  after 
he  has  been  shown  a  proper  Civil  Aeronautics  Ad- 
ministration certificate  of  flight  clearance,  and  as- 
sured by  the  persons  with  whom  he  is  dealing  and  has 
confidence  that  such  flight  certificate  cannot  be  issued 
without  proper  clearance  of  other  federal  agencies 
concerned.  It  also  seems  clear  that  said  superinten- 
dent took  the  only  reasonable  action,  in  connection 
with  checking  said  documents,  available  to  him  at  the 
time  and  under  the  circumstances  by  attempting  to 
contact  his  legal  counsel,  who,  unfortunately,  was  not 
in  town  at  the  time.  [R.  539-540.]  Even  then  it  is 
clear  that  the  School  District  only  released  physical 
possession  of  the  aircraft  to  allow  the  work  to  be 
done  upon  the  aircraft  [Interrogatory  No.  7,  R.  113] 
and  by  agreement,  the  educational  use  of  the  subject 
aircraft  continued  in  the  district  [R.  60],  and  it  was 
the  intention  of  the  District  that  title  should  not  pass 
on  the  subject  aircraft  until  all  releases  were  ob- 
tained. [Vineland's  Ex.  "B,"  R.  59;  Interrogatory 
No.  2,  R.  112.]  Is  this  to  be  construed  as  negligence 
on  the  part  of  the  district?  Compare  the  district's 
extreme  care  and  spirit  of  cooperation  in  indicating 
to  bidders  and  in  its  agreement  with  the  Finns  that 
Government  consent  be  obtained.  This  in  face  of 
the  fact  that  the  law  provides,  as  pointed  out  herein 
and  by  the  district  court  that  no  such  releases  were 
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necessary.     If   anything,   the   district's   actions   have 
indicated  an  ''abundance  of  caution." 

3.  As  to  the  last  contention  of  the  Government, 
clearly  Vineland  never  delivered  the  subject  aircraft 
nor  legally  released  possession  or  custody  of  the 
plane  and  therefore  could  not  have  violated  the  scrap 
clause  of  the  executed  Form  65  whether  or  not  a 
technical  distinction  is  made  between  the  words 
"scrap"  and  "salvage".  In  fact,  the  Government,  in 
taking  up  the  technical  argument  of  the  distinction 
between  salvage  and  scrap  (Govt.  Br.  pp.  54-55), 
prefaces  its  remarks  by  indicating  ".     .     .     even  if 

.  .  Vineland  had  not  released  custody  of  the 
plane  prematurely  .  .  .,"  how  can  the  District 
be  held  to  have  violated  the  scrap  warranty  clause 
if  Vineland  has  not  released  custody  of  the  airplane 
and  it  is  thus  technically  in  the  control  of  Vineland. 
[If  all  other  determinations  are  in  favor  of  the 
Government,  there  may  be  a  right  to  injunction  (for 
continued  educational  use)  or  nominal  damages  due 
the  Government  (see  infra,  VI,  pp.  56-61)  but 
certainly  nothing  else.] 

The  Agreement  between  Vineland  and  Finns  [Vine- 
land's  Ex.  "B,"  R.  59]  clearly  indicated  that  it  was 
subject  to  releases  and  consents  of  the  Federal  Gov- 
ernment. Thus  even  if  it  be  determined  that  there 
was  a  technical  violation  of  the  scrap  clause  in  that 
the  word  "salvage"  was  used  instead  of  the  word 
"scrap,"  no  such  sale  occurred  until  releases  of  the 
Government  had  been  obtained  therefor. 
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Although  there  appear  to  be  technical  provisions 
in  the  law  distinguishing  scrap  and  salvage,  it  does 
not  appear  that  the  District  in  advertising  the  subject 
aircraft  for  sale,  in  executing  an  agreement  in  con- 
nection therewith,  or  in  any  of  its  actions  in  connec- 
tion with  such  a  sale  or  release  of  physical  posses- 
sion thereof  intended  to  do  anything  except  comply 
with  the  law  as  it  then  existed  as  between  the 
Government  and  the  School  District.  It  appears 
reasonable  that  the  District  in  inserting  the  salvage 
clause  in  the  subject  agreement  did  so  in  order  to 
comply  with  the  "scrap"  clause  of  the  War  Assets 
Administration  Form  65  Agreement.  There  would 
be  no  other  reason  for  the  clause  being  inserted.  A 
public  agency  is  presumed  to  act  in  accordance  with 
the  law.  To  hold  a  Board  of  Trustees  of  a  School 
District  made  up  of  a  group  of  farmers  in  a  very 
poor  area  [R.  510]  to  a  technical  distinction  between 
scrap  and  salvage  would  be  clearly  unreasonable  and 
unjustified. 
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III. 
Appellee   School   District   Is   Not   Estopped  to   Deny- 
That  the  Terms  of  WAA  Form  65  Are  Valid  or 
to  Deny  That  a  Breach  of  the  Terms  Entitles  the 
Government  to  Retake  the  Plane. 

A.  Regardless  of  the  belief  of  either  or  both  the 
Government  and  Vineland  as  to  what  was  the  legal  effect 
of  the  restrictive  terms  of  WAA  Form  65,  Vineland  is 
not  now  estopped  to  show  that  the  effect  was  different 
than  believed  by  said  parties  at  the  time  of  execution 
of  the  agreement.  If  the  Government  seeks  to  raise  an 
estoppel  by  deed  to  establish  a  proprietary  interest  of  its 
own  in  the  plane,  the  effort  must  necessarily  fail  in  view 
of  the  holding  of  the  court  below  that  the  restrictions 
contained  in  WAA  Form  65  were  unauthorized  and  im- 
proper under  the  governing  statute.  Neither  waiver  nor 
estoppel  will  lie  to  give  validity  to  the  conduct  of  the 
disposal  agency  in  placing  unauthorized  restrictions  in  the 
agreement  transferring  the  plane  which  was  contrary  to 
public  policy  or  statutory  law  designed  for  the  public 
benefit.  (Almassy  v.  Los  Angeles  Civil  Service  Commis- 
sion, 200  P.  2d  846,  subseq.  op.  34  Cal.  2d  387,  210  P.  2d 
503;  Roberts  v.  Roberts,  81  Cal.  App.  2d  871,  185  P. 
2d  381 ;  Dickey  v.  Raisin  Proration  Zone  No.  1,  140  P. 
2d  53,  subseq.  op.  151  P.  2d  505,  24  Cal.  2d  796,  157 
A.  L.  R.  324,  cert.  den.  65  S.  Ct.  1013,  324  U.  S.  869, 
89  L.  Ed.  1424,  reh.  den.  65  S.  Ct.  1183,  325  U.  S.  893, 
89  L.  Ed.  2004.) 

B.  The  doctrines  of  estoppel  by  conduct  and  ratifica- 
tion have  no  application  to  a  contract  which  violates  the 
express  mandate  of  the  law.  (Herkner  v.  Rubin,  126 
Cal.  App.  677,  14  P.  2d  1043.)     Furthermore,  even  if 


it  should  be  held  that  the  restrictions  contained  in  WAA 
Form  65  were  not  contrary  to  public  policy  or  statutory 
law,  still  an  estoppel  should  not  be  raised  against  Vineland 
in  view  of  the  fact  that  the  restrictions  contained  in  said 
WAA  Form  65  were  immaterial  to  the  conveyance.  At 
best  the  restrictions  were  merely  contractual,  and  they 
were  unnecessary  to  the  conveyance. 

1.  A  party  to  a  conveyance  is  not  estopped  by 
recitals  immaterial  and  unnecessary  to  said  convey- 
ance. {Osborne  v.  Endicotf,  6  Cal.  149,  65  Am.  Dec. 
498;  Marlenee  v.  Broiini,  128  P.  2d  137,  subseq.  op. 
134  P.  2d  770,  21  Cal.  2d  668;  Simson  v.  Eckstein, 
22  Cal.  580;  Redman  v.  Bellamy,  4  Cal.  247.) 

2.  The  restrictions  were  immaterial  to  the  con- 
veyance, since  WAA  Form  65  failed  to  go  further 
and  provide  that  there  would  be  a  reverter  of  title 
to  the  plane  to  the  Government  in  the  event  of  a 
breach  of  the  restrictions.  No  reverter  in  the  event 
of  breach  will  be  read  into  the  conveyance  of  the 
plane,  since  forfeitures  are  disfavored  in  the  law. 
[R.  130.]  The  law  also  looks  with  disfavor  on 
restraints  against  alienation.     [R.    130.] 

C.  An  estoppel  resting  in  deed  means  only  that  a  liti- 
gant is  forbidden  to  show  the  existence  of  a  fact,  where 
by  such  deed  it  would  work  injustice  and  injury  to  his 
adversary  to  permit  him  to  do  so.  (Allen  v.  Hance,  161 
Cal.  189,  118  Pac.  527.)  Here  there  can  in  fact  be  no 
injustice  worked  on  the  Government  by  giving  effect  to 
the  statutory  rule  governing  disposal  of  surplus  aircraft 
to  educational  institutions  as  pointed  out  by  the  Court 
below  since  the  Government  was  in  a  far  more  favorable 
position  than  \"ineland  to  know  that  the  restrictions  con- 
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tained  in  WAA  Form  65  were  invalid  and  of  no  effect 
under  the  governing  statute. 

D.  Similarly,  the  instant  case  does  not  involve  the 
proper  type  of  fact  situation  for  the  application  of  the 
doctrine  of  equitable  estoppel,  or  estoppel  in  pais. 

1.  To  constitute  an  equitable  estoppel  five  ele- 
ments need  be  present:  a  false  representation  or 
concealment  of  material  facts;  knowledge,  actual  or 
constructive,  of  the  true  facts;  ignorance  of  the 
party  to  whom  representations  were  made  of  truth 
of  the  matter;  intent,  actual  or  constructive,  that 
said  party  should  act  on  it;  and  an  act  in  reliance 
thereon.  (Faulkner  v.  Bank  of  Italy,  69  Cal.  App. 
370,  231  Pac.  280.)  The  doctrine  proceeds  on  the 
theory  that  the  party  has  by  his  declarations  or  con- 
duct misled  another  to  his  prejudice,  so  that  it  would 
be  a  fraud  on  the  latter  to  allow  the  true  state  of 
facts  to  be  proved.  (American  National  Bank  of 
San  Francisco  v.  A.  G.  Sommerville,  Inc.,  191  Cal. 
364,  216  Pac.  376;  Parker  v.  Funk,  185  Cal.  347, 
197  Pac.  83;  Burritt  v.  Dickson,  8  Cal.   113.) 

2.  In  the  instant  case,  there  were  no  misrepre- 
sented or  concealed  facts  nor  misleading  declarations 
or  conduct  by  Vineland,  but  rather  the  controversy 
has  arisen  over  what  is  the  proper  interpretation 
and  effect  to  be  given  to  the  restrictions  appearing 
in  WAA  Form  65.  In  other  words,  the  action  in- 
volves the  question  of  what  is  the  applicable  law, 
and  it  is  clear  that  a  mistake  of  law  is  not  ground 
for  an  estoppel,  Stewart  v.  United  States,  24  Fed. 
Supp.  145,  reversed  106  F.  2d  405,  cert,  granted 
United  States  v.  Stewart,  60  S.  Ct.  711,  309  U.  S. 
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647,  84  L.  Ed.  999,  reversed  61  S.  Ct.  102,  311  U.  S. 
60,  85  L.  Ed.  40,  reh.  den.  61  S.  Ct.  390,  311  U.  S. 
729,  85  L.  Ed.  477,  affirmed  117  F.  2d  743;  Van 
Antzverp  v.  United  States,  17  Fed.  Supp.  229,  re- 
versed 92  F.  2d  871. 

3.  Furthermore,  the  Government  must  be  charged 
with  having  had  knowledge  of  the  governing  law 
and  the  true  meaning  and  effect  to  be  given  the 
restrictions,  since  it  was  the  Government  itself  which 
formulated  and  adopted  the  statutes  under  which 
those  restrictions  were  purportedly  framed.  Accord- 
ingly, it  cannot  be  said  that  the  Government  was 
mislead  in  any  manner  by  Vineland.  ( California  Pear 
Growers  Assn.  v.  Hersprings,  60  Gal.  App.  503,  213 
Pac.  518.) 

E.  Appellant  Government  cites  Vineland's  acquiescence 
in  the  Government's  administrative  interpretation  of  the 
effect  to  be  given  to  the  restrictions  contained  in  the 
WAA  Form  65  as  constituting  a  ground  for  estoppel 
(Govt.  Br.  p.  48).  That  position  is  erroneous,  since 
Vineland's  action  constituted  neither  a  ratification  of  the 
administrative  interpretation  nor  a  waiver  of  the  benefits 
to  be  derived  from  the  correct  interpretation  to  be  given 
said  restrictions. 

1.  There  could  be  no  ratification  since  a  ratifica- 
tion must  be  in  the  same  form  as  the  original  author- 
ity, and  there  can  be  no  ratification  where  the  restric- 
tions were  immaterial  and  unnecessary  to  the  con- 
veyance. {Cf.  American  National  Bank  of  San 
Francisco  v.  A.  G.  Sommerville,  Inc.,  191  Cal.  364, 
216  Pac.  376.) 


2.  Nor  did  Vineland's  acquiescence  in  the  Govern- 
ment's interpretation  of  the  restrictions  constitute 
a  waiver  of  the  correct  interpretation  to  be  given 
those  restrictions,  since  a  waiver  occurs  only  where 
there  is  an  intentional  relinquishment  of  a  knozvn 
right  (Pacific  States  Corp.  v.  Hall,  166  F.  2d  668; 
Michener  v.  Johnston,  141  F.  2d  171;  Robinson  v. 
Johnston,  50  Fed.  Supp.  774;  Wienke  v.  Smith, 
179  Cal.  220,  176  Pac.  42),  and  here  Vineland  did 
not  know  that  the  restrictions  contained  in  WAA 
Form  65  were  in  law  and  in  fact  invalid. 

F.  As  an  additional  argument  against  the  raising  of 
an  estoppel  against  Vineland  in  the  instant  case,  it  must 
be  remembered  that  estoppels  are  not  favored  in  law  and 
may  only  be  raised  where  the  facts  clearly  warrant. 
{Beard  v.  Melvin,  60  Cal.  App.  2d  421 ;  S dinger  v.  Milly, 
51  Cal.  App.  2d  286;  Murphy  v.  Clayton,  113  Cal.  153, 
45   Pac.   267.) 

G.  This  Appellee  has  been  unable  to  find  where  the 
Government  raised  the  subject  issue  of  estoppel  in  the 
court  below.  Certainly  there  are  no  such  pleadings  or 
prayer,  nor  is  it  mentioned  in  the  decision,  therefore  such 
an  argument  has  no  place  in  a  brief  before  this  court. 


IV. 
In    Transferring    the    Subject    Aircraft    to    Vineland 
School  District,  the  Government  Retained  No  In- 
terest in  Said  Aircraft  Entitling  It  to  Possession 
Thereof. 

As  pointed  out  previously  in  this  brief  and  by  the 
District  Court  in  its  decision,  Vineland  has  not  breached 
any  conditions  of  the  WAA  Form  65  Agreement.  How- 
ever, assuming  for  the  purposes  of  this  argument  that 
such  a  breach  is  found  by  this  Court,  it  is  clear  in 
the  decision  of  the  District  Court,  and  as  shall  be  pointed 
out  in  the  following  material,  that  the  Government  re- 
tained no  right  of  reentry,  forfeiture  or  other  interest 
entitling  it  to  possession  of  the  subject  aricraft. 

The  Government,  in  its  Brief,  to  substantiate  its  argu- 
ment that  if  retained  a  proprietary  interest  in  the  aircraft 
in  suit  and  a  right  of  re-entry  therefor,  sets  forth  a 
detailed  analysis  of  possible  characterizations  of  the  Gov- 
ernment's rights  in  the  subject  aircraft;  i.e.,  bailment, 
trust,  determinable  fee.  Although  the  Government's  dis- 
cussion in  connection  with  these  possible  characterizations 
is  a  detailed  dissertation,  it  appears  clear  from  the  plain 
language  of  the  documents,  regulations  and  statutes  being 
considered  that  the  only  characterization  which  can 
properly  be  placed  upon  the  transaction  between  the 
Government  and  the  School  District  is  that  it  was  a 
"sale"  (Surplus  Property  Act  of  1944  demands  a  "sale" 
or  "lease"  [R.  129]),  and  at  the  time  of  the  transfer 
of  subject  aircraft,  the  regulation  authorized  only  a 
"sale."  [R.  129.]  No  language  of  bailment  or  trust 
anywhere  appears.  A  determinable  fee  is  properly  a  real 
property  matter. 
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Therefore,  the  only  appropriate  discussions  in  connec- 
tion with  said  sale  would  appear  to  be  whether  or  not 
the  sale  was  conditional,  with  a  right  of  re-entry,  or 
forfeiture  reserved  in  the  Government.  In  face  of  the 
clear  languag^e  of  the  WAA  65  Agreement,  ''Sales  Re- 
ceipt," other  documents  relevant  to  the  subject  transfer, 
applicable  regulations  and  statutes,  to  hold  that  the  Gov- 
ernment has  reserved  a  right  of  re-entry  or  forfeiture  or 
that  the  subject  transaction  is  a  bailment,  trust  or  deter- 
minable fee  would  be  for  the  court  to  rewrite  the  agree- 
ment between  the  parties. 

The  Government  has  pointed  out  in  its  Brief  fp.  40) 
that  any  ambiguity  in  a  grant  is  to  be  resolved  favorably 
to  a  sovereign  grantor — "Nothing  passes  but  what  is 
conveyed  in  clear  and  explicit  language."  The  Court's 
decision  in  connection  with  this  matter  is  a  study  in  itself 
of  a  concise  statement  excellently  and  fully  presented, 
indicating  that  there  is  not  only  no  "ambiguity"  in  the 
subject  grant,  but  that  what  is  conveyed  in  the  way  of 
title  appears  in  most  clear  and  explicit  language."  (See 
Decision  of  the  District  Court,  pp.  128-130.)  Contrary 
to  the  Government's  argument,  the  applicable  maxims 
which  should  be  applied  in  the  instant  situation  to  deter- 
mine whether  or  not  the  Government  retained  any  interest 
granting  a  right  of  re-entry  is  the  general  maxim  that 
restrictions  upon  title  which  restrain  alienation  and  use 
are  not  favored  by  the  law,  and  also  the  maxim  that  the 
law  abhors  forfeiture.  As  pointed  out  by  the  District 
Court  [R.  130],  "So  where,  as  here,  there  are  'no 
express  terms  creating  a  condition,  no  clause  of  re-entry 
nor  words  of  any  sort  indicating  such  purpose,  the 
conclusion  is  unavoidable  that  the  obligation  in  question 
is  a  covenant     .     .     .'   (Columbia  Railway,  etc.,  Co.   v. 


South  Carolina,  261  U.  S.  236,  248,  250  (1923))  for 
the  breach  of  which  damages  would  be  the  only  remedy. 
(See:  United  States  v.  Michigan,  190  U.  S.  379  (1903); 
Northern  Pacific  Railway  v.  Townsend,  190  U.  S.  267 
(1903);  Emigrant  Co.  v.  County  of  Adams,  100  U.  S. 
61,  71   (1870).)" 

A.  The  Court's  decision  that  the  Government  re- 
tains no  interest  in  the  subject  aircraft  entitling 
it  to  possession  upon  Vineland's  breach  is  a  succinct 
statement  indicating  no  ambiguity  in  the  grant  and 
that  what  is  conveyed  is  in  clear  and  explicit  language. 
The  decision  is  condensed  as  follows: 

1.  The  authority  of  the  disposal  agency  to  pass 
title  is  clear  in  the  provisions  of  the  statute  that: 
"Surplus  property  .  .  .  appropriate  for  school 
classroom  or  other  educational  use  may  be  sold  or 
leased  .  .  ."  (58  Stat.  770;  50  U.  S.  C.  A.  App., 
Sec.  1622(a)(1)(A)  1944.)  It  is  clear  in  the  in- 
stant case  that  the  aircraft  was  not  leased  by  the 
Government  to  Vineland.  The  only  conclusion  which 
must  then  be  drawn  is  that  it  was  sold. 

2.  The  Court  then  points  out  that  even  more  im- 
portant, at  the  time  the  subject  aircraft  was  delivered 
to  the  defendant  School  District,  approximately  July 
25,  1946  [Pltf.  Ex.  4],  a  sale  was  the  "only  permis- 
sible method  of  disposal,"  for  the  regulation  then 
provided:  "After  June  30,  1946,  transport  aircraft 
shall  be  disposed  of  only  by  sale."  (32  C.  F.  R. 
1946,  Supp.  Sec.  8305.7.) 

3.  The  applicable  regulation  indicates  an  intent 
of  final  sale  in  that  it  provided  in  part:  The  dis- 
posal agency  shall  compile  a  list  of  such  items  and 
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shall  ascertain  fixed  prices  .  .  .  The  disposal 
agency  is  authorized  to  dispose  of  such  property  to 
educational  or  public-health  institutions  or  instru- 
mentalities at  the  prices  so  approved  .  .  .  The 
property  will  not  be  resold  to  others  within  three 
years  .  .  ."  (32  C.  F.  R.  1946  Supp.  Sec.  8304.11.) 
(Emphasis  ours.) 

4.  The  Court  also  points  to  the  documentary 
evidence  indicating  the  intention  of  the  parties  as  to 
the  nature  of  the  interest  transferred  to  Vineland  as 
follows : 

a.  Disposal  Agency's  Instruction  Form  Sheet 
[Vineland's  Ex.  **E"]  outlines  in  Instruction  3,  "How 
to  Purchase";  in  Instruction  4,  refers  to  the  "prices." 

b.  As  indicated  above,  the  regulation  itself  re- 
fers to   "prices"  and   "resold." 

c.  School  Superintendent  Bancroft  filled  out  a 
"purchase  order,"  WAA  Form  66.  [Vineland's  Ex. 
"D".] 

d.  "Sales  Receipt"  mentioned  "purchases"  in  the 
name  of  the  School  District  and  the  "price"  was  as- 
sured by  the  disposal  agency  (WAA-LA-12).  [In- 
structions, Ex.  A(l).] 

e.  The  Statute  itself,  as  indicated  above,  indi- 
cates such  property  may  be  "sold  or  leased." 

f.  The  applicable  regulation  at  the  time  of  de- 
livery indicated  "aircraft  shall  be  disposed  of  only 
by  sale." 

B.  In  addition  to  those  points  set  forth  by  the  Court 
in  its  decision,  the  following  considerations  are  offered, 
further   indicating   the   clear   intention   that    the    subject 
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transfer  to  Vineland  by  the  Government  was  without 
reservation  or  exception  entitHng  the  Government  to  pos- 
session of  the  subject  aircraft: 

1.  The  intention  of  Congress  that  outright  sales 
or  leases  were  contemplated  is  indicated  in  House 
Report  No.  1890: 

"The  conference  agreement  (Sec.  13)  retains  the 
provision  of  the  House  bill  with  respect  to  the  dona- 
tion of  property  having  no  commercial  value.  This 
is  the  only  case  in  which  donation  is  authorized.  The 
conference  agreement  further  provides  that  the  Board 
shall  prescribe  regulations  for  the  disposition  of  sur- 
plus property  to  States  and  their  political  subdivisions 
and  instrumentalities,  and  to  nonprofit  institutions, 
and  shall  determine  on  the  basis  of  need  what  trans- 
fers are  to  be  made.  In  formulating  such  regulations 
the  Board  is  to  be  guided  by  the  objectives  of  the 
act  and  to  give  effect  to  the  following  policies  to  the 
extent  feasible  in  the  public  interest: 

"(1)  Surplus  property  appropriate  for  educational 
use  may  be  sold  or  leased  to  the  States  and  their 
political  subdivisions  and  to  tax  supported  institu- 
tions, as  well  as  to  certain  other  nonprofit  educational 
institutions. 

"(3)  In  fixing  the  sale  or  lease  value  of  property 
to  be  disposed  of  in  each  of  the  above  cases,  the 
Board  is  directed  to  take  into  consideration  any  bene- 
fit which  has  accrued  or  may  accrue  to  the  United 
States  from  the  use  of  such  property  by  any  State, 
political   subdivision,   instrumentality   or   institution." 

Said  paragraph  is  carried  into  the  Act  almost  ver- 
batim.    (Sec.  13(a)(1)(C).) 
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2.  Other  methods  of  disposition  are  written  into 
the  Statute  and  quoted  below  and  by  the  Government 
in  its  Brief  ("Brief  for  the  United  States,"  p.  24), 
but  are  not  applicable  to  a  disposal  to  an  educational 
institution.  This  Section  15(a)  of  the  Statute  pro- 
vides in  part:  "The  agency  may  disposed  of  such 
property  by  sale,  exchange,  lease,  or  transfer,  for 
cash,  credit,  or  other  property,  with  or  without  war- 
ranty, and  upon  such  terms  and  conditions,  as  the 
agency  deems  proper."  Since  the  same  Act  pro- 
vides in  Section  13  for  a  method  of  disposal  to  educa- 
tional institutions  by  "sale  or  lease,"  following  the 
doctrine  of  expressio  unius  est  exclusio  alterius, 
Congress  must  be  construed  as  having  intended  that 
the  more  restricted  right  of  disposal  to  educational 
institutions  was  to  be  strictly  adhered  to.  Certainly, 
the  rule  of  construction  that  the  specific  provision 
would  control  the  general  provisions  is  applicable. 
Thus,  contrary  to  what  Government  would  have  us 
believe,  instead  of  allowing  the  disposal  agency  broad 
discretion  as  said  agency  may  have  concerning  dis- 
posals to  other  than  educational  institutions,  such 
a  disposal  agency  is  even  more  restricted  and  its  pro- 
visions more  mandatory  in  dealing  with  such  insti- 
tutions. 

3.  Referring  to  the  applicable  regulation  4,  Sec- 
tion 8304.11(b)(3),  "An  agreement  that  property 
will    not    be    resold    to    others    within    three    years 

."  how  could  there  even  be  a  resale  of  the 
subject  property  by  the  District  unless  it  was  clearly 
sold  to  the  District  in  the  first  place  by  the  Gov- 
ernment. Thus,  the  Statute  not  only  authorizes,  but 
appears  to  demand  a  sale,  or  at  least  a  lease.  The 
regulation   thus   requires   a   sale    Cthe   present   case 
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clearly  was  not  a  lease),  and  ultimately  the  Govern- 
ment's agents,  who  are  presumed  to  know  the  law 
and  interpret  it  properly,  executed  a  "sales  receipt" 
on  a  disposal  agency's  form,  used  for  the  purpose 
of  consummating  the  subject  transfer. 

4.  The  sum  of  Two  Hundred  Dollars  ($200), 
cash,  was  paid  for  said  aircraft.  The  "sales  receipt" 
indicates,  in  connection  with  the  purchase  price,  that 
the  payment  of  Three  Hundred  Dollars  ($300)  (two 
aircraft  were  purchased — Two  Hundred  Dollars 
($200)  for  the  subject  aircraft),  was  "payment  in 
full."  (A  conclusion  may  be  adopted  from  this  that 
future  educational  benefits  are  not  even  considered.) 

"  'Sale'  means  transfer  of  property  from  one  per- 
son to  another  for  a  consideration  of  value,  implying 
the  passing  of  general  and  absolute  title,  as  dis- 
tinguished from  a  special  interest  falling  short  of 
complete  ownership."  {Chariest own  etc.  Bank  v. 
White  (D.  C  Mass.),  30  Fed.  Supp.  416,  418.) 

5.  In  the  executed  WAA  Form  65  Agreement, 
words  indicating  a  total  interest  of  the  Government 
was  to  be  conveyed  clearly  appear  throughout  said 
Agreement 

a.  The  word  "transfer"  appears  in  the  heading 
of  said  Agreement  and  in  paragraphs  3,  4,  5,  8,  and 
on  the  back  of  said  Agreement. 

b.  In  paragraph  7,  the  word  "sold"  is  used  in 
the  first  part  thereof,  and  in  the  second  sentence 
"sales  consummated  within  three  years     .     .     ." 

If  a  sale  was  not  contemplated  by  such  Agreement, 
it  would  not  even  be  possible  for  the  educational  in- 
stitution to  ever  "sell"  said  property  with  or  without 
the  consent  of  the  Governmental  agency,  as  scrap 
nr  nthfr-wise. 


—51— 

6.  In  connection  with  the  "Release  of  Custody  of 
Aircraft"  [Pltf.  Ex.  4],  the  Government,  in  its 
Brief,  makes  note  that  typed  thereon  is  the  language, 
"This  aircraft  was  sold  for  educational  purposes 
only."  The  Government,  of  course,  stresses  the  edu- 
cational purpose.  Clearly,  within  said  clause,  how- 
ever, is  the  lone  word  of  transfer  "sold,"  again  in- 
dicating no  rights  of  possession  retained  in  the  Gov- 
ernment. 

C.  In  answer  to  the  Court's  decision  on  the  clear  and 
explicit  language  of  the  subject  documents,  indicating  no 
retention  of  proprietory  interest  in  the  Government,  the 
Government,  in  its  Brief,  argues,  in  general,  that  the 
Government  must  get  educational  benefits,  and,  therefore, 
couldn't  have  given  title  to  the  School  District  without 
some  assurance  of  receipt  of  those  benefits  (Brief  for  the 
United  States,  p.  50),  and  for  similar  reasons,  the  Gov- 
ernment argues  that  it  must  thus  impose  restrictions 
(Brief  for  the  United  States,  p.  38). 

1.  Even  assuming  the  Government  should  have 
such  authority,  and  such  restrictions  were  imposed, 
and  assuming  further  that  the  disposal  agency  should 
have  done  so;  it  clearly  did  not  do  so  in  any  express 
language,  or  even  by  implication,  when  the  subject 
agreements  and  documents  are  considered  as  pointed 
out  hereinabove  and  by  the  District  Court.  The  fact 
that  the  Government  should  have  done  something 
does  not  mean  parties  dealing  in  good  faith  with  the 
Government  are  bound  by  this  ideal,  particularly 
when  contrary  language  clearly  appears  in  their  agree- 
ment and  memoranda  thereto. 

2.  As  previously  pointed  out  in  this  Brief,  it 
would    appear    more    reasonable    that    the    disposal 
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agency  and  the  regulatory  body  at  the  time  of  ex- 
ecuting the  subject  agreement  and  delivery  of  the 
subject  aircraft  to  the  School  District  was  satisfied 
that  it  was  obtaining  full  value,  when  the  School 
District  took  the  subject  aircraft  oif  its  hands,  pay- 
ing the  sum  of  Two  Hundred  Dollars  ($200)  there- 
for. See  "sales  receipt"  [International  Ex.  A-1] 
Government's  ''payment  in  full/'  Further  assuming 
that  $200  was  not  sufficient,  the  regulatory  body 
indicated  that  a  holding  by  the  district  for  a  period 
of  three  years  was  sufficient  restriction  and  return  of 
benefits  to  the  Government  and  any  rights  to  repos- 
session which  may  have  resided  in  the  Government 
during  said  three  year  period  would  terminate. 

3.  Since  the  basis  of  the  Government's  argument 
is  that  it  must  be  guaranteed  a  return  of  benefits 
through  educational  use,  how  can  it  then  be  argued 
by  the  Government  that  the  Government  is  to  get 
the  plane  back,  particularly  with  no  express  or  im- 
plied covenant  or  condition  allowing  re-entry  or  re- 
possession. The  proper  remedy  would  have  been  in- 
junction. If  the  argument  of  the  Government  is 
that  it  would  be  too  difficult  to  fix  damages  for  the 
loss  of  educational  use,  then  clearly  its  remedy  would 
have  been  to  obtain  an  injunction  against  the  School 
District  to  enforce  continued  educational  use  of  the 
subject  property.  (See  infra,  VI,  pp.  56-61.)  At 
most,  it  would  appear  that  only  nominal  damages 
would  be  due  the  Government  for  loss  of  educational 
benefits.  These  damages  could  only  be  nominal  after 
a  use  of  the  subject  aircraft  by  the  School  District 
for  a  period  of  four  years  as  in  the  instant  case. 
{Infra,  VI,  pp.  56-61.) 
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V. 

The  Government  Has  No  Cause  of  Action  Against 
Peter  A.  Bancroft  for  Inducing  Breach  of  the 
WAA  Form  65  Agreement  Between  School  Dis- 
trict and  the  United  States.  The  Decision  of  the 
District  Court,  Dismissing  the  Government's  Ac- 
tion Against  Bancroft  Should  Thus  Be  Affirmed. 

A.  The  act  of  inducing  a  breach  of  contract  in  order 
to  constitute  a  tort  for  which  damages  can  be  recovered, 
must  be  an  intentional  one,  and  if  the  actor  did  not  intend 
to  induce  a  breach,  he  cannot  be  held  liable,  although  an 
actual  breach  results  from  his  actions. 
26  A.  L.  R.  2d  1227,  1246; 
Imperial  Ice  Co.  v.  Rossier,  18  Cal.  2d  33,  112  P. 

2d  631; 
Dickinson  v.  Samples,  104  Cal.  App.  2d  311,  231 
P.  2d  530. 

1.  An  intention  to  induce  a  breach  of  contract  is 
essential  to  the  cause  of  action  for  inducing  breach 
of  contract. 

26  A.  L.  R.  2d  1227,  1246; 

Imperial  Ice  Co.  v.  Rossier,  supra; 

17  So.  Cal.  L.  Rev.  74; 

15  R.  C.  L.  Interference  (1929),  63,  Sec.  24. 

2.  The  Court  below  and  Jury  clearly  found  that 
there  was  no  intention  on  the  part  of  Appellee  Ban- 
croft to  induce  a  breach  of  contract.     [R.  136,  112.] 

3.  Bancroft  did  not  intend  to  induce  a  breach  of 
the  WAA  Form  65  Agreement  by  School  District 
since  he  acted  in  good  faith,  in  releasing  possession 
of  subject  airplane  to  Finns,  upon  the  belief  that 
Finns  had  obtained  clearance  from  the  United  States 


— s*— 

for  the  sale  and  transfec  of  such  plane  from  School 
District  to  Firms,,  aaadi  also'  s^d"  release  of  possession 
was  only  for  the  purpose  of  doing  work  thereon 
which  could  not  be  done  at  the  school. 

B.  Whether  or  not  it  is  held  that  Bancroft  intended  to 
induire  breach  of  the:  WAA  Form:  65  Agreement,  Ban- 
cxQit  was,  nevertheless,  privileged  to  induce  such  a  breach. 

L.  Inducing  c&  breadii  of  contract  is  privileged 
and  justified:  where  the  defendant  seeks  to  perform 
a  duty  whichi  he  owes  ts>  a  third  person. 

Caverno  v.  Fellows,  300  Mass.  331,  15  N.  E.  2d 

483; 
Braden  v.  Perkins,  174  Misc.  885,  22  N.  Y.  S.  2d 

144. 

2.  An  agent  is  privileged  to  induce  his  principal 
to  breach  a  contract.  An  agent  or  employee  should 
be.  permitted  to-  act  for  the  econDraic  interest  of  his 
principal!  or  employer  without  having  a  threat  of 
liability  hanging  over  his  head  if  he  happens  tO)  inter- 
fere with  the  contract..  The  principal  may  choose 
to  violate  an  agreement,  and  while  he  will  be  liable 
on  the  contract,  no  tort  liability  is  incurred.  The 
same  freedom  of  choice  should  be  given  to  the  agent 
to  be  exercised  within  the  scope  of  this  authority. 

Caverno  v.  Fellows,  supra; 

Greyhound  Corp.  v.  Commercial  Casualty  Ins.  Co., 
259  App.  Div.  317,  19  N.  Y.  S.  2d  239. 

3.  Any  agency  relationship  furnishes  an.  aboslute 
privilege  to  the  agent  to  induce  a  breach  of  contract 
by  his  principal. 

a.  Imperial  Ice  Co.  v..  Rossier,  supra,  referring 
to  Boy  son  v.  Thorn,  98  Cal.  578,  33  Pac.  492,  states : 
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'It  is  clear  that  the  confidential  relationship  which 
existed  between  the  manager  of  the  hotel  and  the 
owner  justified  the  manager  in  advising  the  owner 
to  violate  his  contract  with  the  plaintiffs.  His  con- 
duct thus  being  justified,  it  was  lawful,  despite  the 
existence  of  ill  will  or  malice  on  his  part." 

b.  Hopper  v.  Lennen  &  Mitchell,  52  Fed.  Supp. 
319,  affirmed  on  this  point  (C.  C.  A.  9th)  146  R 
2d  364,  161  A.  L.  R.  282,  held  that  there  could  be 
no  recovery  for  allegedly  inducing  breach  of  con- 
tract where  the  action  was  justified  by  the  presence 
of  a  confidential  relationship  between  the  party  sued 
and  the  party  influenced,  who  had  an  economic  in- 
terest to  protect. 

C.  Assuming  that  it  be  held  that  the  School  District 
was  induced  to  breach  of  the  WAA  Form  65  Agreement, 
Bancroft  is,  nevertheless,  not  liable  for  damages,  since 
Bancroft  was  not  the  proximate  cause  of  said  breach. 

1.  The  inducing  cause  for  the  breach  of  said 
agreement,  assuming  there  is  held  to  be  such  a 
breach,  was  the  solicitation  by  Finns  of  School  Dis- 
trict that  said  School  District  sell  and  transfer  sub- 
ject airplane  to  Finns. 

a.  In  order  to  establish  actionable  interference 
with  a  contract,  it  must  be  shown  that  by  reason 
of  the  defendant's  wrongful  act  a  contract  which 
otherwise  would  have  been  performed  was  aban- 
doned, that  is,  that  there  was  a  breach  and  that 
the  defendant  was  the  moving  cause  thereof. 

Hill  V.  Progress  Co.,  79  Cal.   App.  2d  771,   180 
P.  2d  956; 

Dickenson  v.  Samples,  supra; 

26  A.  L.  R.  2d  1227,  1249. 
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VI. 
Assuming  the  Government  Is  Entitled  to  Judgment 
Against   Vineland    or   Bancroft   in   This    Action, 
the  Only  Proper  Remedy  Would  Be  That  of  In- 
junction or  at  Most  Nominal  Damages. 

A.  Assuming  this  Court  finds  that  the  Government 
has  no  right  of  possession  in  the  subject  aircraft  but  is 
entitled  to  judgment  against  the  District  or  Bancroft, 
what  would  be  the  measure  of  damages  to  the  Govern- 
ment for  its  actual  loss  on  February  28,  1951  [Execution 
of  Agreement,  Vineland's  Ex.  B,  R.  59],  or  April  14, 
1951  (execution  of  Bill  of  Sale  by  Peter  A.  Bancroft), 
or  July  26,  1951  (temporary  transfer  of  physical  pos- 
session to  Finns)  ?  The  Government,  in  the  trial  of 
this  action,  being  at  a  loss  to  show  any  reasonable  meas- 
ure of  damages,  has  attempted  to  pursuade  the  Court  to 
fix  damages  on  the  basis  of  a  fixed  standard  of  market 
value  and  to  determine  therefrom  the  interest  on  said 
amount  for  the  loss  of  use  of  said  aircraft  or  other  testi- 
mony concerning  the  rental  value  of  said  plane.  This 
method  of  determining  damages  in  the  instant  case  is 
clearly  contrary  to  the  law  for  the  following  reasons: 

1.  The  purposes  of  damages  is  to  place  the  plain- 
tiff in  as  good  a  position  as  if  the  defendant  had  kept 
the  contract. 

Williston  on  Contracts,  Sec.  1338; 

Restatement  of  Contracts,  Sec.  328; 

Hetsel  V.  Baltimore  Railroad,  169  U.  S.  26. 
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2.  "In  damages  for  breach  of  contract,  it  is  per- 
formance that  the  injured  party  is  entitled  to  and 
it  is  not  the  contract  of  which  he  has  been  wrong- 
fully deprived  by  the  breach  but  the  performance  of 
the  contract." 

Hollwedel  v.  Duffy-Mott  Company,  264  N.  Y. 
Supp.  745; 

Williston  on  Contracts,  Sec.  1339. 

(a)  Thus,  the  damages  in  the  instant  case  shall 
be  those  that  would  naturally  flow  from  the  per- 
formance of  the  contract  and  that  were  in  the  con- 
templation of  the  parties  (not  mere  speculation). 

Here,  what  length  of  time  could  the  Govern- 
ment contemplate  the  School  District  would  use  the 
subject  aircraft  for  education  purposes  in  perform- 
ing the  subject  WAA  Form  65  Agreement  [Pltf. 
Ex.  1]? 

(1)  None  whatever.  Said  agreement  allows  the 
School  District  to  scrap  the  aircraft  at  any  time 
after  it  shall  have  been  rendered  completely  unfit  and 
useless,  except  for  its  basic  material  content.  (After 
the  three  year  period,  prior  approval  of  the  Govern- 
ment was  not  even  necessary.  Here  the  plane  was 
held  four  years.  The  fact  that  prior  approval  was 
not  necessary  after  the  three  year  period  would  mean 
the  District  could  make  its  own  determination  as  to 
rendering  the  aircraft  unfit  and  useless  except  for 
its  basic  material  content.  The  word  "rendered" 
would  appear  to  indicate  the  District  so  rendering 
the  plane  unfit  and  useless  had  complete  and  total 
control  and  power  to  determine  this  action,  even 
of  determination  as  to  continued  educational  use 
though  it  may  have  had  such  or  other  uses  at  the 
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time.  In  other  words,  the  complete  power  of  re- 
duction to  basic  material  content  was  in  the  Dis- 
trict. Thus,  here  the  benefits  which  the  Govern- 
ment could  reasonably  contemplate  could  not  exceed 
the  value  of  the  aircraft  for  continued  educational  use 
or  reduced  to  basic  material  content,  whichever  is 
lower.  These  are  the  miximum  duties  for  which  the 
Government  could  demand  performance  from  the 
District  under  the  most  favorable  interpretation  for 
the  Government  of  the  Form  65  agreement  as  exe- 
cuted. 

(2)  Three  years.  If  we  read  the  appropriate 
Regulation  No.  4  (May  21,  1946)  into  said  Agree- 
ment, after  the  three  year  period  there  would  not  be 
any  demand  which  the  Government  under  the  con- 
tract could  make  against  the  School  District.  The 
Regulation,  by  placing  the  three  year  period  in  said 
Agreement,  indicates  also  that  the  maximum  educa- 
tional use  which  the  Government  reasonably  contem- 
plated was  said  three  years,  and  after  said  three 
year  period,  the  Government  thus  did  not  contem- 
plate any  further  educational  use  or  benefits  to  the 
Government  therefrom.  Thus  no  damages  have  or 
could  accrue  after  the  expiration  of  said  three  year 
period. 

Any  restrictions  on  free  alienation  for  a  period 
over  three  years  would  be  invalid  as  in  violation  of 
the  objectives  of  the  Surplus  Property  Act  of  1944. 
(Supra,  I,  B,  pp.   12-25.) 

(b)  Where  damages  are  purely  speculative,  and 
there  is  no  reasonable  measure  thereof,  only  nominal 
damages  can  be  given.  You  may  not  fix  the  cer- 
tainty of  said  damages  by  arbitrarily  using  the  mar- 
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ket  value  of  the  subject  property.  Here,  the  Govern- 
ment, in  an  attempt  to  find  some  means  of  fixing 
the  damages,  which  it  could  reasonably  contemplate 
from  the  performance  of  the  subject  WAA  Form  65 
Agreement,  has  grasped  at  the  market  value  of  the 
subject  aircraft.     This  is  entirely  unreasonable. 

(1)  In  the  particular  instance,  however,  the  Gov- 
ernment does  have  a  measure  of  damages  (if  any- 
thing other  than  injunction  is  available)  and  has  so 
determined  them  in  the  terms  of  its  Agreement, 
WAA  Form  65.  These  damages  are  the  one  duty 
wherein  they,  had  a  right  to  enforce  performance 
upon  tlie  School  District  (excluding  for  the  purposes 
of  this  argument  the  contrary  requirements  of  the 
statute  or  Regulation  4)  ;  i.e.,  to  enforce  the  scrap- 
ping of  the  subject  aircraft  and  its  reduction  to 
its  basic  material  content.  Even  here,  however,  it 
appears  that  the  School  District  would  be  allowed 
to  keep  any  proceeds  received  therefor,  there  being 
nothing  in.  the  agreement  indicating  to  the  contrary. 
Therefore,  the  only  remedy  of  the  Government  would 
appear  to  be  injunctive.  This  they  have  failed  to 
request. 

Even  if  the  value  of  the  material  content  is  the 
appropriate  damage  value,  evidence  of  such  was  not 
presented  to  the  Court  in  this  action,  no  valid  evi- 
dence in  connection  therewith  appears  in  the  record. 
Any  determination  of  such  value  would  be  purely 
speculative.  (The  Government's  expert  witness  ad- 
mitted no  knowledge  of  the  value  of  the  aircraft  in 
suit  reduced  to  its  basic  material  content.     [R.  299.]) 

Assuming  the  fhght  restrictions  are  valid  and  do 
not  expire  in  3  years  it  may  be  argued  that  the  Gov- 
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ernment  should  be  protected  against  such  use,  i.e., 
use  by  a  foreign  enemy,  commercial  use,  speculative 
use,  etc.  Clearly  again  the  remedy  of  the  Govern- 
ment is  injunction,  not  damages.  In  the  instant  case 
the  plane  is  not,  and  never  has  been,  in  use  by  a 
foreign  power,  it  is  not,  and  never  has  been,  used 
for  commercial  purposes;  nor  have  the  Finns  or 
International  Airports,  Inc.,  nor  any  other  person 
or  organization  made  a  profit  or  in  any  way  bene- 
fited from  any  purported  breach. 

B.  Assuming  the  Government  is  entitled  to  immediate 
possession  of  the  aircraft  in  suit,  since  the  Government 
obtains  possession  of  the  plane  in  suit,  damages  for  the 
loss  of  the  plane  by  the  Government  are  not  available. 
What  damages,  if  any,  are  available  to  the  Government 
for  the  loss  of  use  (or  other  loss)  of  this  plane  in  suit? 

Once  again  the  Government  in  an  attempt  to  find  a 
fixed  standard  upon  which  to  base  damages  has  grasped 
at  fair  market  value  of  the  plane  in  suit  and  based  its 
loss  upon  rental  value  of  the  plane  or  interest  on  said 
fair  market  value.  (The  evidence  shows  that  there  was 
no  rental  value  on  the  plane  in  suit  in  1946  when  it  was 
transferred  to  the  District.  [Government's  witness  Duly, 
R.  292,  299.]) 

The  Government  can  only  expect  to  recover  for  what- 
ever use  it  could  enforce  at  the  time  the  occurrence  of 
the  forfeiture  or  reverter.  The  Government  cannot  ob- 
tain damages  for  its  loss  for  any  greater  use  or  perform- 
ance than  was  contemplated  by  the  parties  as  indicated  in 
the  executed  WAA  Form  65.  (Same  reasons  as  set 
forth  in  the  above  Paragraph  VI,  A,  supra,  pp.  56-60.) 
Such  use,  adopting  the  most  favorable  interpretation  for 
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the  Government,  in  the  present  action  re  WKK  65,  was 
use  by  the  District  for  educational  purposes  or  basic  ma- 
terial content,  whichever  was  lower.  There  could  be  no 
rental  value  for  an  aircraft  reduced  to  its  basic  material 
content.  Thus,  the  loss  to  the  Government  would  again 
be  nominal  or  non-existent  for  the  same  reasons  as  set 
forth  above  in  Paragraph  VI,  A.     {Supra,  pp.  56-60.) 

The  decision  of  the  District  Court  should  thus  be 
affirmed  in  its  dismissal  of  the  action  as  against  the  Vine- 
land  School  District  and  Bancroft  if  for  no  other  reason 
than  that  the  Government's  action  against  said  parties  is 
moot  or  at  most  de  minimus. 

Conclusion. 

It  is  respectfully  submitted  that  the  judgment  below 
dismissing  the  Government's  complaint  as  against  ap- 
pellees Vineland  School  District  and  Peter  A.  Bancroft 
should  be  affirmed,  but  that  any  portion  of  said  Court's 
judgment,  findings  or  conclusion  which  holds,  finds  or 
concludes  or  implies  that  any  party  other  than  Vineland 
School  District  has  any  right,  title  or  interest  in  or  right 
to  possession  of  the  aircraft  in  suit  should  be  reversed. 

Respectfully  submitted, 

Roy  Gargano, 

County  Counsel, 

By  Kit  L.  Nelson, 

Assistant  County  Counsel, 

Attorneys  for  Appellees  Vineland  School 
District  and  Peter  A.  Bancroft. 
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Statement  of  Pleadings  and  Jurisdiction. 

This  litigation  revolves  about  a  certain  war  surplus 
aircraft,  identified  as  a  C-46A  Curtiss  Commando,  bear- 
ing United  States  Army  Serial  No,  42-3645,  Civil  Aero- 
nautics Administration  (hereinafter  sometimes  referred  to 
as  "CAA")  registration  No.  N  lllH  (hereinafter  some- 
times referred  to  as  the  ''plane"  or  the  "aircraft  in  suit"). 

The  jurisdictional  statement  by  Appellant  United  States 
of  America  (hereinafter  referred  to  as  "the  Govern- 
ment") in  its  brief  is  substantially  correct.^  Adding 
thereto,  it  appears  that  in  its  amended  complaint  the  Gov- 


^Page    references    to    the    Government's    brief    are    designated 
'(G )." 


— 2— 

ernment  claimed  to  be  the  owner  of  the  plane  and  entitled 
to  its  immediate  possession.  The  Government  alleged  four 
counts:  Declaratory  relief  (28  U.  S.  C,  Sees.  1345,  2201, 
2202) ;  damages  for  breach  of  contract  as  against  Ap- 
pellee Vineland  Elementary  School  District  of  Kern 
County  (hereinafter  sometimes  referred  to  as  "Vine- 
land")  ;  damages  for  inducing  breach  of  contract  as 
against  Vineland's  superintendent,  Appellee  Peter  A. 
Bancroft,  and  Appellees  Charles  C.  Finn  and  George  C. 
Finn  (hereinafter  sometimes  referred  to  as  "the  Finns")  ; 
and  for  claim  and  delivery  [Calif.  Code  Civ.  Proc,  Sees. 
509-521;  Fed.  Rules  Civ.  Proc,  Rule  64].  The  interest 
of  Appellee  International  Airports,  Inc.,  a  corporation 
(hereinafter  sometimes  referred  to  as  "International"), 
in  the  plane  arises  by  virtue  of  an  aircraft  lien  [Calif. 
Code.  Civ.  Proc,  Sec.  1208.61,  et  seq.]  on  the  plane  for 
labor  and  materials  of  the  stipulated  value  of  $10,200 
[R.  633-634],^  and  a  chattel  mortgage  to  secure  a  loan 
to  the  Finns  of  $15,000  in  cash.  Seaboard  Surety  Com- 
pany, a  corporation,  originally  named  as  a  co-defendant 
in  the  action,  filed  a  disclaimer  of  all  interest  and  was 
eliminated  from  further  proceedings  [R.  123,  124]. 

The  Finns  filed  a  counterclaim  against  the  Government, 
the  merits  of  which  will  be  touched  upon  below  only  in 
so  far  as  certain  statements  made  by  the  Government  in 
its  discussion  thereof  afifect  the  rights  of   International. 

Statement  of  the  Case. 

The  background  of  this  case  commenced  to  unfold  in 
1944.  On  October  3  of  that  year  the  78th  Congress  en- 
acted Public  Law  456,  entitled  "Surplus  Property  Act  of 
1944,"  58  Stat.  770.  In  Section  2  thereof  Congress  set 
forth  its  declared  objectives.^    Under  Section  9(a)  of  the 


^References  to  the  printed  record  are  designated  "fR ]." 

^These  objectives,  together  with  certain  other  provisions  of  the 
Act  are  recited  in  Appendix  B,  G.  81,  82. 


— 3— 

Act,  Congress  expressly  directed  that  the  formulation  of 
regulations  shall  ''be  guided  by  the  objectives  of  this  Act." 

The  Surplus  Property  Board  administered  the  fore- 
going Act  until  September  18,  1945  (59  Stat.  533);  the 
Surplus  Property  Administration  took  over  until  March 
25,  1946  (Executive  Order  No.  9707,  11  F.  R.  3149), 
when  the  War  Assets  Administration  (WAA)  became 
constituted.  WAA  administered  the  Act  until  June  30, 
1949  (63  Stat.  381). 

Pursuant  to  the  authority  of  said  Surplus  Property 
Act,  the  Surplus  Property  Board  promulgated  its  Regu- 
lation No.  4  governing  the  disposal  of  surplus  aircraft, 
components  and  parts.  This  regulation  became  effective 
May  4,  1945  (10  F.  R.  5460),  and  was  amended  upon 
three  separate  occasions,  first,  by  the  Board,  and  later 
by  its  successor  agencies.  At  a  later  point*  we  shall 
set  forth  and  analyze  the  changes  effected  in  Regulation 
4  by  these  amendments,  in  so  far  as  they  bear  upon  cer- 
tain of  the  questions  presented  in  this  appeal.  It  is 
enough  here  to  state  some  of  the  pertinent  provisions  of 
Regulation  4  as  it  stood  in  July,  1946,  when  the  Govern- 
ment disposed  of  the  aircraft  in  suit.  The  applicable 
regulation  became  effective  May  21,  1946  (11  F.  R. 
5868;  32  C.  F.  R.  1946  Supp.  8304.1  et  seq.).' 

Section  8304.11  of  Regulation  4  governed  disposals  of 
aircraft  for  educational  purposes.  To  make  such  dis- 
posals, it  was  required  that  the  disposal  agency  first  de- 
termine that  the  "surplus  aeronautical  property"  intended 
for  disposal  be  "commercially  unsaleable."  The  Regula- 
tion defined  "aeronautical  property"  broadly,  by  words 
which  included  complete  transport  type  aircraft  [Sec. 
8304.1(b)(1)].    "Commercially  unsaleable  property"  was 


'^Infra,  p.  24. 

^The  text  of  this  Regulation  is  largely  set  forth  in  Appendix  B, 
G.  89-95. 
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defined  as  property  which  has  no  reasonable  prospect  of 
sale  at  or  above  a  minimum  price  established  by  the  dis- 
posal agency,  or  where  such  minimum  price  has  not  been 
established,  no  reasonable  prospect  of  sale  except  as  sal- 
vage or  scrap  [Sec.  8304.1(b)(2)]. 

By  the  same  Regulation  4  "Transport  aircraft"  were 
those  which  are  ''designed  to  perform  or  can  economically 
be  converted  to  perform  the  commercial  transportation 
of  persons  or  property  or  both"  [Sec.  8304.1(b)  (10)]. 
From  the  evidence  [e.g.,  Vineland's  Ex.  "F"]  if  not  from 
common  knowledge,  it  is  undisputed  that  the  aircraft  in 
suit  is  a  "transport  aircraft,"  within  the  meaning  of  the 
Regulation. 

Under  Section  8304.7,  the  disposal  of  transport  aircraft 
was  to  be  made  upon  a  consideration  of  various  factors 
affecting  such  property.     The  Section  concluded: 

"The  disposal  agencies  shall  attempt,  whenever  prac- 
ticable, to  dispose  of  surplus  transport  type  aircraft 
by  sale  rather  than  by  lease.  Transport  aircraft  of 
models  approved  by  the  Administrator,  may,  how- 
ever, be  leased  by  the  disposal  agency  upon  the  terms 
approved  by  the  Administrator;  Provided,  hozvcver, 
That  after  June  30,  1946,  transport  aircraft  shall  he 
disposed  of  only  by  sale."^ 

Turning  to  the  economic  factors  present,  it  was  pub- 
licly well  known  that  after  the  war  the  Government  had 
tens  of  thousands  of  aircraft  of  all  types  which  were  sur- 
plus to  its  needs  and  available  for  disposal.  Thousands 
were  destroyed  to  prevent  them  from  being  dumped 
wholesale  on  the  commercial  market.  Of  those  that  re- 
mained, the  Government's  problem  was  not  to  retain 
ownership  but  to  get  rid  of  it.     In  connection  with   its 


^Emphasis  added  throughout  unless  otherwise  indicated.  Vine- 
land's  payment  for  the  disposal  in  question  occurred  July  10,  1946 
[International's  Ex.  A]  ;  delivery  occurred  July  25,  1946  [Govt. 
Ex.  5]. 
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aircraft  educational  dsposal  program,  the  War  Assets 
Admnistration  published  a  form  sheet  of  instructions, 
paragraph  2  of  which  read  as  follows: 

"Distribution  under  this  plan  will  be  confined  to 
aeronautical  property  which  has  been  determined  by 
the  disposal  agency  to  be  commercially  unsaleable  by 
reason  of  its  condition  resulting  from  wear,  tear, 
obsolescence,  or  otherwise,  has  no  reasonable  pros- 
pect of  sale  except  as  scrap,  or  with  respect  to  which 
by  reason  of  its  large  supply  or  prior  use  the  esti- 
mated cost  of  care,  handling  and  disposal  will  ex- 
ceed the  estimated  proceeds  unless  it  is  promptly 
sold  as  scrap,  or  with  respect  to  which  the  estimated 
cost  of  care,  handling  and  disposal  will  exceed  the 
estimated  proceeds  as  scrap,   or  otherwise." 

Quantities  of  these  aircraft  having  been  determined 
administratively  to  be  commercially  unsaleable,  it  is  not 
surprising  to  learn  that  those  which  the  Government  was 
able  to  sell  commercially  went  for  $5,000,^  or  less.^ 


Against  this  backdrop  of  legal  and  economic  conditions, 
here  only  sketched,  moved  the  parties  to  the  instant  liti- 
gation. War  Assets  Administration  circularized  the 
schools,  including  Vineland,  in  the  fore  part  of  1946.  It 
sent  Vineland  a  copy  of  its  form  sheet  instructions  (U.  S. 


'^Superintendent  Bancroft  testified  that  when  he  "visited  the  field 
where  these  aircraft  were,  .  .  .  even  the  representatives  there 
said,  'Well,  we  are  glad  to  see  one  more  go,  because  we  are  sure 
stuck  with  them.'  "     Then  occurred  the  following : 

"The  Court :  I  had  thought  it  was  a  matter  of  common  knowl- 
edge at  the  time  that  the  Government  was  anxious  to  dispose  of 
these  aircraft  as  surplus. 

"Mr.  Abbott:  Unquestionably,  your  Honor.  Unquestionably 
the  market  was  depreciated  because  of  the  large  stock,  but  they 
still  had  commercial  value,  and  were  sold  commerciallv  at  certain 
figures."     [R.  535.] 

^George  C.  Finn  testified  that  some  of  these  aircraft  were  sold 
for  $2,500   [R.  880]. 


Government  Printing  Office  16-47792-1)  outlining  in  In- 
struction III  "How  to  Purchase"  [Vineland's  Ex.  "E"]. 
Vineland's  Superintendent  Bancroft  filled  out  an  "agree- 
ment," being  WAA  Form  65  [Government's  Ex.  1],  and 
a  "Purchase  Order,"  being  WAA  Form  66  [Vineland's 
Ex.  "D,"  reproduced  at  App.  A],  both  dated  June  25, 
1946.  For  the  aircraft  in  suit  and  a  certain  AT-6  air- 
craft (not  here  involved),  Vineland  paid  the  Government 
$300,  for  which  War  Assets  gave  Vineland  a  "Sales 
Receipt,"  being  form  No.  WAA-LA-12  [International's 
Ex.  "A,"  reproduced  at  App.  B],  dated  July  10,  1946. 
War  Assets  Administration  delivered  the  aircraft  in 
suit  to  Vineland  on  July  25,  1946,  from  a  field  near 
Ontario,  California  [R.  228],  from  whence  Vineland's 
pilot  flew  it  to  a  strip  near  its  Sunset  School  [R.  228] 
in  the  Bakersfield  area.  With  the  delivery.  War  Assets 
Administration  gave  Vineland  a  "Release  of  Custody  of 
Aircraft"  document,  being  a  form  No.  SWPD-DP  1316 
[Government's  Ex.  4]  upon  which  Vineland  receipted  for 
the  plane  in  a  space  marked  "Purchaser." 

Upon  receiving  the  plane,  Vineland  used  it  as  a  class- 
room for  over  four  and  one-half  years. ^  Finally,  in  De- 
cember, 1950,  the  Finns  offered  to  purchase  it,  and  their 
negotiations  ripened  into  a  purchase  and  sale  of  the  plane 


Hn  this  connection,  Superintendent  Bancroft  testified  that 
"[u]pon  receiving  the  aircraft,  we  immediately  put  it  into  use  as  a 
classroom.  The  students  started  to  work  on  it,  cleaning  it  up.  It 
was  very  dirty  after  being  stored  in  the  open  for  a  number  of  years, 
and  some  of  the  first  things  we  did  was,  as  I  say,  to  clean  it  up. 
It  was  our  firm  intention  never  to  fly  it  again.  This  was  to  be  a 
classroom,  and  it  was  only  of  value  to  us  as  such.  So  we  filled  the 
gasoline  tanks  with  water,  we  filled  the  tires  with  water,  dug  holes 
in  the  ground  in  the  spot  it  was  to  be  put  in,  we  built  concrete  piers 
to  try  to  save  the  tires  from  deteriorating  completely  by  resting  the 
wheel  structures  on  them.  We  tore  out  bulkheads  and  installed 
forced  air  coolers  of  the  type  we  use  in  the  desert  air  country  up 
there,  and  disconnected  the  mags.  So  that  the  engines  were  all 
completely  disconnected,  and  the  plane  would  be  safe,  as  well  as  non- 
usable  as  a  flight  instrument."     [R.  512.] 
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on  February  28,  1951^'  [Finding  No.  3,  R.  150].  The 
sale  was  effected  by  a  written  agreement  between  these 
parties  of  the  same  date  [Vineland's  Ex.  "B"]. 

On  April  14,  1951,  Vineland  delivered  to  the  Finns  a 
Civil  Aeronautics  Administration  form  bill  of  sale  (Form 
ACA-500)  for  the  plane  [International's  Ex.  "A,"  repro- 
duced at  App.  C].  This  was  recorded  with  Civil  Aero- 
nautics Administration  in  Washington,  D.  C,  on  April 
16,  1951,  upon  which  date  the  Administrator  of  Civil 
Aeronautics  assigned  to  the  aircraft  the  civil  registry 
No.  N  lllH,  and  issued  to  the  Finns  an  aircraft  regis- 
tration certificate  reciting  them  as  owners  of  the  plane 
[International's  Ex.  "A";  Findings  Nos.  4  and  7,  R.  150- 
151]. 

After  their  purchase  the  Finns,  assisted  by  a  certifi- 
cated airplane  and  engine  mechanic,  accomplished  con- 
siderable repairs  and  replacements  upon  the  plane  to  make 
it  flyable  [R.  272-276].  An  expert  witness  called  by 
the  Government  testified  that  this  work  added  $5,000  to 
the  value  of  the  plane  [R.  289],  which  already  had  risen 
in  value  to  $20,000  or  $25,000  because  of  demand  gen- 
erated by  the  Korean  War." 

But  flyability  alone  in  an  aircraft  of  this  type  is  not 
enough.  Its  use  in  commercial  air  transportation  requires 
that  it  be  licensed  by  CAA  according  to  the  standards 


^"Superintendent  Bancroft  testified  that  "[tjhe  reason  that  the 
previous  offers  were  turned  down  was  that,  basically,  as  you  can 
see  by  the  film,  we  had  a  classroom,  very  functional  and  popular 
with  the  students,  and  we  wished  to  keep  it.  And  until  the  final 
offer  by  the  Finns,  nobody  had  shown  us  how  we  could  still  keep  a 
classroom  there,  and  by  offering  the  old  airplane,  which  they,  in  the 
contract,  agreed  to  completely  set  up  so  in  all  appearances  it  would 
be  the  same  as  the  plane  in  suit,  no  one  had  ever  done  that  before, 
and  that  is  why  we  weren't  interested." 

^^This  testimony  by  witness  Douglas  Duly  was  as  follows : 
"Q.  What  was  there,  from  the  value  you  placed  on  them  at 
that  time  to  the  value  that  you  placed  on  them  in  1951,  that  changed 
their  value  up  to  the  $20,000  or  $25,000  figure?  A.  Supply  and 
demand.  This  was  a  transport  airplane,  and  the  Korean  war  was  in 
effect,  and,  nautrally,  airplanes  were  scarce,  and  the  value  went  up. 
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of  that  agency  [R.  649].  The  work  and  replacement 
parts  required  for  such  Hcensing,  if  the  aircraft  is  in- 
tended for  pasenger  use,  costs  approximately  $45,000  [R. 
957].  To  accomplish  such  licensing,  the  Finns  entered 
into  an  agreement  therefor  on  August  31,  1951,  with 
International,  an  aircraft  repair  concern  at  Burbank, 
California  [International's  Ex.  "E"].  Pursuant  thereto 
International  loaned  the  sum  of  $15,000  in  cash  to  the 
Finns,  for  which  the  Finns  executed  and  delivered  to 
International  a  promissory  note  secured  by  a  chattel 
mortgage  on  the  plane  [International's  Exs.  "C"  and 
"B,"  respectively].  At  the  same  time  and  as  part  of  the 
same  transaction,  the  Finns  and  International  entered 
into  a  written  lease  of  the  plane  for  a  term  of  eighteen 
months  commencing  upon  completion  of  the  work  [In- 
ternational's Ex.  "G"].  The  chattel  mortgage  was  re- 
corded by  CAA  on  November  14,  1951  [Finding  No.  8, 
R.  152]. 

Next,  the  Finns  made  the  plane  ready  for  flight. ^^   Ac- 

Although  no  work  was  done  on  the  airplane,  the  actual  value 
went  up. 

"The  Court :  When,  in  your  opinion,  did  the  airplane  in  ques- 
tion here  come  to  be  worth  more  than  $5,000,  substantially  more 
than  $5,000?     At  the  outbreak  of  the  Korean  war? 

"The  Witness :  No,  it  took,  I  believe  six  months  to  generate 
interest  in  that  type  airplane."     [R.  301.] 

^-George  C.  Finn  testified  that  in  approximately  September, 
1951,  "[w]e  had  inspected  the  fuel  system  and  we  had  gone  over 
the  airplane  to  see  just  what  parts  were  required,  and  we  were 
picking  up  parts  wherever  we  could  find  them  during  that  interim 
until  we  could  get  ready  to  rehabilitate  this  airplane.  *  *  * 
[T]here  was  a  list  that  we  went  by  for  putting  it  in  top  flying 
shape,  which  was  designated  by  the  Civil  Aeronautics  Administra- 
tion. We  went  through  that  list  as  a  further  necessary  require- 
ment, and  then  we  knew  from  our  own  experience,  in  just  examin- 
ing the  plane,  that  we  were  going  to  have  to  change  the  carburetors 
and  the  plugs,  and  these  engines  had  not  run,  and  we  were  going 
to  have  to  do  a  lot  of  work  to  get  this  airplane  in  shape.  It  was 
sunk  in  the  ground,  with  the  tires  deflated  and  worn  and  rotted  and 
unusable,  and  we  knew  we  were  going  to  have  to  take  all  the  rusted 
and  deteriorated  parts  oflF  and  replace  them,  because  the  CAA 
would  not  let  us  fly  it  until  it  reached  a  certain  technical  require- 
ment."    [R.  406.] 


complishing  this,  they  flew  it  to  Lockheed  Air  Terminal, 
Burbank,  where  they  deHvered  it  to  International  [Find- 
ing No.  9,  R.  152].  The  plane  remained  in  International's 
possession  until  May  25,  1952,  during  which  time  Inter- 
national bestowed  labor  and  materials  for  its  repair  and 
improvement.  The  reasonable  value  thereof  was  stipu- 
lated to  be  $10,200  [R.  634].  For  this  amount  Inter- 
national claimed  an  aircraft  lien  under  applicable  Cali- 
fornia statutes  [Finding  No.  9,  R.  152]. 

Although  the  advisory  jury  empanelled  by  the  trial 
court  found  that  International  had  ''knowledge  or  notice" 
of  the  claims  of  the  Government  and  Vineland  when  In- 
ternational loaned  the  money  and  did  the  work  above,  it 
also  found  that  International  acted  in  these  maters  "in 
good  faith  (believing)  that  defendants  Finn  were  the 
true  and  lawful  owners  of  the  airplane  in  suit  .  .  ." 
[R.  113,  114].  Upon  its  consideration  of  the  entire 
record,  the  trial  court  found  as  a  fact  that  [R.  152]  : 

"10.  Said  loan  was  made  and  said  labor  and  ma- 
terials were  bestowed  by  Defendant  International  in 
the  ordinary  course  of  its  business  believing  in  good 
faith  that  Defendants  Finn  were  the  true  and  lawful 
owners  of  the  aircraft." 

As  stated  by  the  Government  in  its  opening  brief  (G. 
11),  differences  between  International  and  the  Finns  re- 
sulted in  litigation  in  the  courts  of  the  State  of  Cali- 
fornia. A  summary  of  that  litigation,  and  the  judg- 
ment, is  reported  in  International  Airports,  Inc.  v.  Charles 
C.  Finn,  et  al,  132  Cal.  App.  2d  293.  Although  Inter- 
national did  not  have  a  final  judgment  in  that  litigation 
at  the  time  of  the  trial  below,  the  judgment  therein  pro- 
nounced is  now  final. 

The  District  Judge  in  the  instant  case,  taking  note  of 
the  prior  jurisdiction  which  had  attached  therein  by  the 
State  Court,  declined  to  relitigate  in  this  case  the  issues 
there  presented,  since  such  was  "not  essential  to  a  deci- 
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sion  of  the  other  claims  at  bar"  [R.  131].  By  its  judg- 
ment the  trial  court  herein  resolved  the  Government's 
claims  adversely  to  it.  The  same  judgment  further  re- 
solved against  Vineland  the  claims  it  asserted  against  the 
plane,  although  reserving  to  Vineland  any  claims  it  may 
have  against  the  Finns.  Finally,  the  trial  court  gave 
judgment  to  the  Finns  on  their  counterclaim  against  the 
Government  [R.  159-162].  From  the  judgment  so  en- 
tered, both  the  Government  and  \^ineland  appeal.  The 
questions  raised  by  both  appellants  in  their  respective  open- 
ing briefs  will  be  answered  in  this  brief. 

Questions  Presented. 
I. 

Did  the  Government's  disposal  of  the  aircraft  in 
SUIT  IN  1946  PASS  FULL  TITLE  TO  A'^iNELAND?  The  Dis- 
trict Court  answered  the  question  "Yes."  International 
contends  that  it  should  be  answered  "Yes." 

A.  The  documents  show  a  plain  intent  to  transfer  title, 
and  such  transfer  was  authorized  by  law. 

B.  The  WAA  Form  65  restrictions  did  not  prevent 
title  passing. 

1.  The  restrictions  are  contradictory  to  those  con- 
tained in  Regulation  4,  Section  8304.11(c)  {Z2  C.  F.  R. 
1946  Supp.),  and  invalid. 

2.  The  restrictions  are  contrary  to  the  provisions  and 
objective  of  the  Surplus  Property  Act  of  1944  (58  Stat. 
766,  50  U.  S.  C.  App.,  Sec.  1611),  and  invalid. 

3.  There  is  no  estoppel  to  assert  invalidity  of  the  re- 
strictions, r 

4.  The  restrictions  are  merely  contractual  in  effect, 
giving  rise  to  an  action  for  damages,  if  any.  for  their 
breach. 
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II. 

Did  Vineland's  disposal  of  the  aircraft  in  1951 
PASS  FULL  TITLE  TO  THE  FiNNS?  The  District  Court 
answered  this  question  "Yes."  International  contends 
that  it  should  be  answered  "Yes." 

A.  The  documents  show  a  plain  intent  to  transfer  title. 

B.  Vineland's  transfer  was  authorized  by  law. 

III. 

As  A  BONA  FIDE  PURCHASER  (ENCUMBRANCER,  ACCES- 
SOR), IS  International  entitled  to  prior  rights  in 
THE  plane?  Although  finding  as  a  fact  that  International 
acted  in  good  faith,  the  District  Court  was  not  required 
to  reach  this  question.  International  contends  that  it 
should  be  answered  "Yes." 

A.  International  w^as  a  bona  fide  purchaser 

1.  Under  the  Act 

2.  Apart  from  the  Act. 

B.  As  against  International,  the  Government  is  es- 
topped to  deny  that  it  passed  title  to  Vineland. 

C.  As  against  International,  Vineland  is  estopped  to 
deny  that  it  passed  title  to  the  Finns. 

D.  International  has  a  valid  recorded  aircraft  chattel 
mortgage. 

E.  International  has  a  valid  aircraft  lien. 

F.  International  has  prior  rights  by  accession. 
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ARGUMENT. 

I. 

The  Government's  Disposal  of  the  Aircraft  in  Suit  in 

1946  Passed  Full  Title  to  Vineland. 

A.     The   Documents  Show  a  Plain  Intent  to  Transfer  Title 

and  Such  Transfer  Was  Authorized  by  Law. 

The  aircraft  in  suit  admittedly  was  disposed  of  under 
the  Surplus  Property  Act  of  1944,  as  amended  (58  Stat. 
765),  and  Regulation  4  (32  C.  F.  R.  Supp.  1946,  Sec. 
8304.1  et  seq.)  governing  aircraft  disposal. 

Under  the  statute,  disposal  for  educational  use  may  be 
only  by  sale  or  lease  (Sec.  13(a)(1)(A)).  That  sec- 
tion provides  in  part  that: 

''Surplus  property  that  is  appropriate  for  school, 
classroom  or  other  educational  use  may  be  sold  or 
leased  to  the  States  and  their  political  subdivisions 
and  instrumentalities    .     .     ." 

The  intention  of  Congress  is  further  emphasized  in 
House  Report  No.  1890,  78th  Congress,  2nd  session,  page 
25: 

'The  conference  agreement  (Sec.  13)  retains  the 
provision  of  the  House  bill  with  respect  to  the  dona- 
tion of  property  having  no  commercial  value.  This 
is  the  only  case  in  which  donation  is  authorized. 
The  conference  agreement  further  provides  that  the 
Board  shall  prescribe  regulations  for  the  disposition 
of  surplus  property  to  States  and  their  political  sub- 
divisions and  instrumentalities,  and  to  nonprofit  in- 
stitutions, and  shall  determine  on  the  basis  of  need 
what  transfers  are  to  be  made.  In  formulating  such 
regulations  the  board  is  to  be  guided  by  the  objec- 
tives of  the  act  and  to  give  effect  to  the  following 
policies  to  the  extent  feasible  in  the  public  interest: 

"(1)  Surplus  property  appropriate  for  educational 
use  may  be  sold  or  leased  to  the  States  and  their  po- 
litical subdivisions  and  to  tax  supported  institutions, 
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as  well  as  to  certain  other  nonprofit  educational  in- 
stitutionals. 

"(3)  In  fixing  the  sale  or  lease  value  of  property 
to  be  disposed  of  in  each  of  the  above  cases,  the 
Board  is  directed  to  take  into  consideration  any  bene- 
fit which  has  accrued  or  may  accrue  to  the  Uinted 
States  from  the  use  of  such  property  by  any  State, 
political  subdivision,  instrumentality  or  institution." 

The  Government's  quotation  of  only  a  part  of  the  above 
paragraph  (3)  in  its  brief  (G.  40,  footnote  28)  fails  to 
give  the  court  the  benefit  of  the  full  meaning  therein  ex- 
pressed. Said  paragraph  is  carried  into  the  Act  almost 
verbatim  (Sec.  13(a)(1)(C)). 

Other  methods  of  disposition  are  written  into  the  Act, 
but  we  believe  that  they  are  inapplicable  here.  Section 
15(a)  provides  in  part: 

"Notwithstanding  the  provisions  of  any  other  law 
but  subject  to  the  provisions  of  this  Act,  whenever 
any  Government  agency  is  authorized  to  dispose  of 
property  under  this  Act,  then  the  agency  may  dis- 
pose of  such  property  by  sale,  exchange,  lease,  or 
transfer,  for  cash  credit,  or  other  property,  with  or 
without  warranty,  and  upon  such  other  terms  and 
conditions  as  the  agency  deems  proper.     .     .     ." 

Thus  Section  15  is  expressly  subject  to  the  other  pro- 
visions of  the  Act,  including  Section  13.  Section  13  is 
entitled  "Disposal  to  local  governments  and  nonprofit  in- 
stitutions." As  we  have  seen,  it  specifies  its  own  methods 
of  disposal:  sale  or  lease.  Moreover,  Section  13  relates 
only  to  "surplus  property"  as  defined  by  the  Act  (Sec. 
3(4).  Section  15  relates  to  any  "property"  as  defined 
by  the  Act,  meaning  "property  of  any  kind"  (with  cer- 
tain exceptions)  (Sec.  3(d)).  Section  15  deals  with  dis- 
posal by  any  Government  agency,  and  follows  a  section 
dealing  with  disposition  by  any  "owning  agency."     Sec- 
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tion  13  and  Regulation  4  deals  with  disposal  by  the  "dis- 
posal agency,"  a  much  more  limited  term  (see  Sees.  3(a), 
(b)  and  (c)). 

It  is  a  well  established  rule  of  statutory  construction 
that  specific  provisions  govern  general  provisions  (cases 
collected  in  59  Fed.  Dig.  194).  Accordingly,  we  submit 
that  Section  15  has  no  place  in  this  action.  And  since 
there  is  no  contention  that  the  Mneland  transaction  was 
a  lease,  it  could  only  be  valid  as  a  sale  under  Section  13. 

Moreover,  the  Regulations  required  a  sale  of  the  air- 
plane in  suit.  Section  8304.7,  as  we  have  seen,^^  provided 
in  part  that  ''after  June  30,  1946,  transport  aircraft  shall 
he  disposed  of  only  by  sale."  We  have  also  established 
that  the  sales  receipt  for  the  aircraft  in  suit  bears  date 
July  10.  1946  [International's  Ex.  "A"],  and  that  N  lllH 
is  a  transport  aircraft  [R.  301]. 

In  its  brief  (G.  38,  footnote  27)  the  Government  argues 
that  Section  8304.7  "has  no  bearing  on  the  instant  trans- 
action," but  relates  instead  to  disposals  into  commercial 
channels.  Nothing  in  said  section  compels  such  conclu- 
sion. Both  Section  8304.7  and  its  companion  section, 
8304.6,  deal  with  methods  of  disposal  for  the  particular 
type  aircraft  each  deals  with.  Section  8304.6  deals  with 
and  is  entitled  "Disposal  of  tactical  aircraft."  Section 
8304.7  deals  with  and  is  entitled  "Disposal  of  transport 
aircraft."  Both  "tactical  aircraft"  and  "transport  air- 
craft" are  embraced  in  the  more  comprehensive  term 
"aeronautical  property,"  as  defined  in  Section  8304.1(b) 
(1),  and  used  in  Section  8304.11(a)  dealing  with  educa- 
tional disposals.  Significantly,  Section  8304.6  expressly 
considers  the  educational  market,  among  others,  in  ar- 
riving at   its   determination.^^     Is   it   then   wrong   to   as- 


^^Infra,  p.  4. 

^^"Sec.  8304.6.  Disposal  of  tactical  aircraft,  (a)  Aside  from  a 
relatively  small  demand  for  tactical  aircraft  to  serve  specialized  in- 
dustrial, educational  and  private  uses,  there  is  no  sig^nificant  market 
for  aeronautical  property  of  this  class."   (G.  91.) 
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sume  that  the  same  framers  had  in  mind  the  educational 
market,  among  others,  when  they  formulated  Section 
8304.7?  We  think  not.  And  when  this  section  tells  the 
disposal  agencies  "That  after  June  30,  1946,  transport 
aircraft  shall  be  disposed  of  only  by  sale,"  this  mandate 
on  its  face  and  by  application  applies  to  all  transport  air- 
craft, including  the  aircraft  in  suit. 

Nor  is  there  anything  inconsistent  with  this  mandate 
in  Section  8304.11.  The  Government  claims  there  is,  be- 
cause Section  8304.11  "carefully  uses  the  term  'disposal' 
and  'to  dispose'  rather  than  the  terms  'sale'  or  'to  sell'  " 
(G.  38).  This  proves  nothing.  The  term  "disposal"  is 
used  throughout  Regulation  4,  witness  Sections  8304.2, 
8304.4,  8304.6,  8304.7,  8304.8,  8304.9,  8304.10,  8304.11, 
8304.14,  8304.15,  8304.17,  8304.54  (see  G.  89-95).  In 
fact  there  is  hardly  a  provision  in  Regulation  No.  4  that 
does  not  speak  of  "disposal"  of  surplus  property  whether 
it  be  a  sale,  lease,  or  other  transfer.  Further  contrary 
to  the  Government's  said  claim.  Section  8304.11  does 
contain  other  indicative  words,  i.e.,  "prices,"  "resold," 
and  "date  of  purchase,"  which  are  consistent  only  with 
the  concept  of  a  sale.  This  is  but  right,  since  Section 
8304.11  exists  under  Section  13(a)(1)(A)  of  the  Act, 
authorizing  only  "sale  or  lease."  Subsection  (b)  of  Sec- 
tion 8304.11  provides: 

"The  disposal  agency  shall  establish  procedures 
pursuant  to  which  educational  .  .  .  institutions 
or  instrumentalities  may  make  written  application  for 
surplus  aeronautical  property  available  for  disposal 
to  such  institutions  or  instrumentalities.  Such  pro- 
cedures shall  include  (1)  a  certification  that  the  ap- 
plicant is  an  educational  .  .  .  institution  or  in- 
strumentality as  defined  in  Sec.  8304.1,  (2)  a  certi- 
fication of  the  purposes  for  which  the  property  is 
to  be  acquired,  and  in  the  case  of  aircraft  an  agree- 
ment that  it  will  not  be  flown  except  for  purposes 
of   research   or   experiment   in   connection   with   the 
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science  of  aeronautics,  and  (3)  an  agreement  that 
the  property  will  not  he  resold  to  others  zvithin  three 
(3)  years  of  the  date  of  purchase  zmthout  the  con- 
sent in  writing  of  the  disposal  agency  unless  it  is 
mu/tilated  or  otherwise  rendered  unfit  for  use  except 
as  scrap." 

How  could  the  property  ever  be  resold  if  it  never  was 
sold  in  the  first  place? 

The  Government  stresses  the  fact  that  transfer  of  the 
airplane  was  under  its  Exhibit  1,  the  WAA  Form  65 
agreement.  We  shall  have  more  to  say  about  this  agree- 
ment at  a  later  point,  but  for  purposes  of  this  discus- 
sion it  is  entirely  inaccurate  to  consider  or  even  intimate 
that  Exhibit  1  is  a  transfer  document  of  any  kind.  It 
exists  by  virtue  of  Section  8304.11(b)  of  Regulation  4. 
Yet  that  section  nowhere  provides  for  such  a  document 
as  a  transfer  document,  only  as  a  "written  application" 
which  shall  include  "an  agreement  that  the  property  will 
not  be  resold  to  others  within  three  (3)  years    .     .     ." 

Plaintiff's  Exhibit  1  itself  bears  out  the  fact  that  it 
is  not  a  "transfer  document."     It  recites  that: 

"In  consideration  of  the  transfer  of  certain  items 
of  Aeronautical  Property,  under  provisions  of  Sur- 
plus Property  Act  of  1944,  Public  Law  457  Vine- 
land  Elementary  School  District  located  at  Rt.  6, 
Box.  207,  Bakersfield,  Calif.,  hereby  certifies  and 
agrees  as  follows:" 

Thus  the  transfer  is  wholly  independent  of  the  agree- 
ment. It  is  not  even  subject  to  the  agreement.  It  is  the 
consideration  for  the  agreement.  It  is  the  quid;  the 
agreement  is  the  quo.  Further,  note  the  use  of  the  word 
"transfer."  This  word  itself  has  a  commonly  accepted 
legal  significance,  as  follows: 

(1)  Bouvier  (1934):  "The  act  by  which  the 
owner  of  a  thing  delivers  it  to  another  person,  with 
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the  intent  of  passing  the  rights  which  he  has  in  it 
to  the  latter." 

(2)  Black,  4th  Edition  (1951):  ''An  act  of  the 
parties  or  of  the  law  by  which  the  title  to  property 
is  conveyed  from  one  person  to  another.  (Citations.) 
Alienation;  Conveyance,  2  Bl.  Comm.  294." 

(3)  Wharton  (1938) :  "To  convey;  to  make  over 
to  another,  the  document  by  which  property,  as  shares 
in  public  companies,  is  made  over  by  one  to  another." 

The  trial  court,  noting  that  a  transfer  was  intended,  saw 
no  reason  to  construe  it  as  something  different  from  or 
less  than  precisely  that  [R.  344-347]. 

What  then  was  the  transfer  document?  It  appears  as 
a  "sales  receipt,"  a  copy  of  which  is  part  of  Interna- 
tional's Exhibit  "A."  The  Government  contends  that  title 
never  passed  because  there  was  no  bill  of  sale  (G.  39). 
But  here  the  Act  authorized  a  sale,  the  Regulation  re- 
quired a  sale  and  spoke  in  terms  of  a  sale,  and  the  Govern- 
ment's agents,  purporting  to  obey  the  law,  executed  and 
delivered  a  "Sales  Receipt,"  being  a  War  Assets  Ad- 
ministration form  used  to  effectuate  such  law. 

Said  sales  receipt  recites  Peter  Bancroft  "Purchaser  or 
Authorized  Representative,"  "For  purchase  in  name  of 
Vineland  School  District."  It  bears  date  July  10,  1946, 
and  is  executed  in  the  name  of  War  Assets  Administra- 
tion. We  do  not  believe  that  the  Government  can  fairly 
say  that  its  sales  receipt  was  not  delivered  for  moneys  re- 
ceived for  a  sale.  The  mere  recitation  of  a  different  con- 
tention under  the  facts  here  denies  the  plain  meaning  of 
the  words  used  in  the  instrument. 

Even  the  "Release  of  Custody"  document  [Govern- 
ment's Ex.  4]  upon  which  the  Government  relies  (G. 
39)  confirms  that  a  sale  of  the  plane  was  intended,  and 
occurred.  For  on  its  face  appears:  "This  aircraft  was 
sold  for  educational  purposes  only,"  "S/P  200.00,"  and 
a  receipt  for  the  aircraft  by  Vineland  as  the  "Purchaser." 
"S/P"  is  a  common  abbreviation  of  "selling  price." 
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The  Government  observes  that  "The  district  court 
placed  considerable  stress  on  the  fact  that  words  such  as 
'price/  'sell,'  'sold,'  and  'purchase'  were  used  in  the 
various  documents,  other  than  WAA  Form  65,  which 
described  the  transfer  to  Vineland"  (G.  40-41).  We  ask 
simply,  "why  not?"  Nothing  in  WUliston  on  Sales,  Sec- 
tions 7,  8  (1948  Ed.),  cited  by  the  Government  at  that 
point,  compels  or  even  suggests  that  a  contrary  conclu- 
sion would  be  proper  on  the  facts  here  present. 

Since  WAA  delivered  Vineland  a  sales  receipt  naming 
Vineland  as  "Purchaser"  of  the  airplane,  and  had  it  sign 
a  receipt  for  the  plane  on  a  document  prepared  by  WAA, 
and  upon  which  WAA  likewise  described  Vineland  as  the 
"purchaser,"  the  conclusion  appears  inescapable  that  the 
Government  "sold"  and  Vineland  "purchased"  the  plane, 
and  that,  accordingly,  full  title  passed  thereby. 

Nor  is  the  legal  effect  of  a  sale  altered  by  the  fact 
that  Vineland  paid  only  $200.00  for  the  plane,  as  the 
Government  insists  (G.  39).  The  Act  required  that 
"(i)n  fixing  the  sale  or  lease  value  of  property  to  be 
disposed  of  .  .  .  the  Board  shall  take  into  considera- 
tion any  benefit  which  has  accrued  or  may  accrue  to  the 
United  States  from  the  use  of  such  property  by  any  such 
.  .  .  institution"  (Sec.  13(a)(1)(C)).  Section  8304.1 
(a)  of  Regulation  4  required  the  disposal  agency  to  "as- 
certain fixed  prices  which  will  reflect"  such  benefit.  This 
was  done  by  Order  No.  4  of  January  31,  1946,  made  a 
part  of  Regulation  4,  as  amended. ^^  The  determination 
therein  recited  a  price  of  $200.00.  That  price,  then,  re- 
flected the  entire  benefits  which  have  accrued  (in  July, 
1946)  or  may  accrue  to  the  United  States.  There  was 
no  further  consideration  to  be  exacted. 


i^As  published  in  the  Federal  Register  (11  F.  R.  5868),  the 
order  promulc:ating  Regulation  4  states  in  part :  "Order  4,  January 
31,  1946  (11  F.  R.  1471)  under  this  part  shall  remain  in  full  force 
and  effect." 
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Even  though  the  Government  was  able  to  sell  some  of 
these  aircraft  to  private  users  in  1946  for  $5,000,  the 
Government  received  from  Vineland  as  full  consideration 
(1)  $200  in  cash,  (2)  past  benefits  (the  nature  of  which 
are  not  spelled  out  in  Order  No.  4  but  which  said  order 
administratively  has  found  to  exist),  and  (3)  the  possi- 
bility of  future  benefits  from  the  use  of  the  plane  by 
Vineland  (since  both  the  Act  and  the  Regulation  both 
use  the  words  "may  accrue").  The  value  of  these  three 
items  together  was  the  consideration  bargained  for.  As 
it  turned  out,  the  Government  received  a  substantial  bene- 
fit from  item  (3)  above,  since  Vineland  in  fact  used  the 
plane  as  an  aeronautical  classroom  for  over  four  and 
one-half  years. 

In  the  case  of  United  States  v.  Jones  (CCA-9),  175 
F.  2d  278,  Jones  bought  property  including  about  $60,000 
worth  of  gears  from  War  Assets  Administration  for  $75. 
The  Government  sued  to  rescind.  Held,  for  Jones.  The 
court  states: 

".  .  .  He  paid  value,  the  price  asked.  United 
States  V.  Des  Moines  River  Nav.  &  R.  Co.,  1892, 
142  U.  S.  510,  530,  12  S.  Ct.  308,  35  L.  Ed.  1099. 
If,  in  the  face  of  this,  and  in  the  absence  of  fraud 
or  venality  on  the  part  of  its  agents,  Hume  v.  United 
States,  1889,  132  U.  S.  406,  10  S.  Ct.  134,  2>Z  L.  Ed. 
393,  the  Government  could  question  the  transaction, 
the  aims  of  the  statute  would  be  thwarted.  The  stat- 
ute contains  no  limitation.  And,  as  limitations  do 
not  run  against  the  Government,  no  title  would  ever 
be  secure  against  the  Government,  no  title  would  ever 
be  secure  against  attack. 

"It  is  inconceivable  that  the  Congress  would  have 
subjected  the  purchasers,  its  former  soldiers  and  in- 
dependent busines  men,  to  whom  it  gave  preference 
as  buyers,  50  U.  S.  C.  A.  Appendix,  Sec.  1161(c,  f), 
to  such  danger,  unlimited  in  time.  Mark  well.  The 
Government  was  not  aiming  to  drive  hard  bargains 
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with  the  purchasers  of  this  surplus  property.  It  was 
not  seeking  to  sell,  at  a  profit,  in  competition  with 
private  industry,  or  to  break  even.  To  use  Hotspur's 
phrasing,  the  Government  was  not  'in  the  way  of 
bargain'  caviling  'on  the  ninth  part  of  a  hair.' 
Rather,  like  him,  in  dealing  with  the  property,  the 
Government,  in  its  largess,  was  willing  to 

"  'Give  thrice  so  much    *    *     * 
To  any  well-deserving  friend.' 

"Shakespeare,  1  Henry  IV,  Act  HI,  Sc.  1. 

''Nowhere  in  the  statement  of  objectives  is  recov- 
ery of  cost  or  value  mentioned  as  a  basis  for  dispo- 
sition. And  when  it  speaks  of  prices  at  all,  it  refers 
to  'fair  prices  to  the  consumer.'  50  U.  S.  C.  A. 
Appendix,  Sec.  161  l(m).  Rightly,  For  the  chief 
aim  was  to  use  the  surplus  property  in  helping  the 
country,  as  a  whole,  pass  from  a  war  economy  to  a 
peace  economy  with  as  little  dislocation  and  as  pain- 
lessly as  possible.  The  Government  could  assist  in 
the  attainment  of  this  object  by  standing  behind  its 
selling  agents  and  giving  finality  to  certain  of  their 
written  instruments  by  which  title  to  property 
passed." 

Likewise,  Vineland  "paid  value,  the  price  asked."  We 
submit  that  Vineland  and  its  transferees  should  be  simi- 
larly protected. 

B.     The  Restrictions  in  WAA  Form  65  Did  Not  Prevent 
Title  From  Passing. 

1.  The  Restrictions  Are  Contrary  to  the  Provi- 
sions AND  Objectives  of  Regulation  4,  Section 
8304.11(b)  (32  C.  F.  R.  1946  Supp.),  and  Invalid. 

WAA  Form  65  [Government's  Ex.  1],  paragraph  7, 
provides : 

"That  all  acquired  property  when  unfit  for  the 
above  purpose  will  be  sold  only  as  scrap  and  then 


—21— 

only  after  it  shall  have  been  rendered  completely  un- 
fit and  useless  except  for  its  basic  material  content. 
Sales  consummated  within  three  (3)  years  of  the 
date  of  acquisition  must  have  the  prior  approval  of 
the  Disposal  Agency." 

We  have  seen  above  that  Section  8304.11(b)  provided 
in  part  that  the  disposal  agency's  procedures  "shall  in- 
clude .  .  .  (3)  an  agreement  that  the  property  will 
not  be  resold  to  others  within  three  (3)  years  of  the 
date  of  purchase  without  the  consent  in  writing  of  the 
disposal  agency  unless  it  is  mu/tilated  or  otherwise  ren- 
dered unfit  for  use  except  as  scrap." 

A  comparison  of  what  the  Regulation  says  that  the 
Procedures  ''shall  include,"  and  what  the  Form  65  agree- 
ment does  include  immediately  strikes  the  reader  zmth  tzvo 
vital  discrepancies,  which  may  best  be  illustrated  as  fol- 
lows : 

Regulation  4,  Section 

8304.11(b)  WAA  Form  65 

(1)  Requires  an  agreement     (1)   Omits  this  entirely, 
which   in   efifect  would 

not  restrict  the  right  to 
resell  after  3  years. 

(2)  Requires  an  agreement  (2)  Changes  this  to  require 
which  in  effect  would  that  the  aircraft  be 
permit  resale  within  3  rendered  ''completely 
years  (and  semble,  a  unfit  and  useless  except 
fortiori  after  3  years)  for  its  basic  material 
provided    the    material  content." 

is  "mutilated  or  other- 
wise rendered  unfit  for 
use  except  as  scrap." 

"Scrap"  is  defined  in  the  Regulation  (Sec.  8304(1) 
(b)(4))  as  "property  that  has  no  reasonable  prospect 
of  sale  except  for  its  basic  material  content."     Thus  an 
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airplane  can  be  rendered  (or  be)  unfit  for  use,  meet  the 
test  of  "scrap,"  and  by  the  addition  of  an  unusual  amount 
of  work,  labor  and  materials,  justified  by  special  situa- 
tions such  as  the  Korean  War,  be  rehabilitated  for  flight. 
It  was  found  and  declared  to  be  "scrap"  under  the  regu- 
lation, and  the  regulation  required  the  agreement  above 
stated. 

Since  the  Regulation  is  most  explicit  in  requiring  that 
the  agency's  procedures  shall  include  an  agreement  the 
terms  of  which  are  clearly  set  forth,  we  do  not  see  how 
those  procedures  can  omit  this  agreement  and  attempt 
to  substitute  another  one  perhaps  more  to  the  liking  of 
some  of  its  officials. 

It  is  no  answer  to  say  that  the  Regulation  merely  set 
"minimum  conditions"  (G.  35).  Certainly,  procedures 
in  addition  to  the  three  set  forth  in  the  Regulation  could 
have  been,  and  were,  included,  e.g.,  paragraph  4  of  WAA 
Form  65  relieving  War  Assets  Administration  of  certain 
responsibility.  The  disposal  agency  could  have  estab- 
lished any  number  of  procedures,  provided  that  it  "shall 
include"  the  three  which  were  expressly  spelled  out  in  the 
Regulation.  To  that  extent  the  Regulation  did  set  mini- 
mum conditions.  They  were  minimum  in  the  sense  that 
with  respect  to  the  matters  covered,  the  Regulation  de- 
fined and  specified  the  sole  measure  of  the  requirement. 

Gilbert  &  Secor  v.  United  States,  7S  U.  S.  358  (1869), 
cited  by  the  Government  (G.  35-36)  is  not  in  point.  There 
the  Act  specified  that  the  contract  price  "should  not  ex- 
ceed by  ten  per  cent"  the  submitted  bid  price.  Clearly, 
this  left  the  price  open  under  this  top  limit,  and  it  was 
so  held. 

Instead,  we  believe  to  be  analogous  the  case  of  Priebe 
&  Sons  V.  United  States,  332  U.  S.  407  (1947).  There 
plaintiff  signed  a  contract  with  the  Government  to  fur- 
nish dried  eggs  for  lend-lease  during  the  war.  The  con- 
tract called  for  delivery  on  a  date  certain,  and  provided 
liquidated  damages  for  failure  to  complete  performance 
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on  time.  The  Government  deducted  such  Hquidated  dam- 
ages for  a  claimed  default.  Held,  for  plaintiff.  Since 
Congress  nowhere  provided  for  liquidated  damages,  such 
a  provision  cannot  be  given  effect.  The  provision  was 
stricken  despite  the  fact  that  Congress  had  authorized 
the  agency  to  procure  the  goods  "under  appropriate  terms 
and  conditions." 

In  the  instant  case  the  "scrap  warranty"  clause  as  it 
appears  in  WAA  form  65  [Government's  Ex.  1]  is  not 
only  unauthorized,  it  is  in  direct  violation  of  what  the 
regulation  says  the  disposal  agency  procedures  "shall  in- 
clude." If  the  Board  intended  the  provision  to  be  as 
written  in  WAA  Form  65,  then  it  presumably  would 
never  have  written  the  provision  as  it  did  in  Regula- 
tion 4. 

In  its  brief  (G.  32)  the  Government  charges  that  the 
trial  court  by  its  holding  "in  effect  overrides  the  con- 
sistent construction^^  of  the  administrative  agency  which 
issued  both  Regulation  4  and  Form  65,"  that  Form  65 
was  valid,  and  by  "so  ruling,  the  court  below  failed  to 
follow  established  principles  in  this  area."  The  answer 
to  this  is  twofold: 

First,  as  pointed  out  by  the  trial  court,  it  is  "the 
settled  rule  that  a  valid  administrative  regulation  binds 
the  administrator  himself  equally  with  others  [United 
States  ex  rel.  Accardi  v.  Shaughnessy,  supra,  347  U.  S. 
26;  Chapman  v.  Sheridan- Wyoming  Co.,  338  U.  S.  621, 
629  (1950);  Bridges  v.  Wixon,  326  U.  S.  135,  153 
(1945);  see  Jeffries  v.  Olesen,  121  F.  Supp.  463,  476, 
(S.  D.  Cal.  1954)],  the  same  as  though  the  provisions 
of  the  regulation  were  prescribed  in  terms  by  the  statute. 


^^Since  paragraph  7  of  Form  65  speaks  of  "sold"  and  "sales", 
the  sale  concept  was  the  agency's  contemporaneous  construction  of 
the  word  "disposal"  in  Section  8304.11.  To  this  extent  the  dis- 
trict court's  holding  did  not  "override"  the  agency  but  conformed 
thereto. 
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[Atchison,  T.  &  S.  F.  Ry.  v.  Scarlett,  300  U.  S.  471, 
474  (1937).]" 

The  second  answer  to  the  Government's  contention  is 
that  the  "estabHshed  principles"  declared  in  Bowles  v. 
Seminole  Rock  &  Sand  Co.,  325  U.  S.  410,  and  relied 
upon  by  the  Government  (G.  32)  make  an  exception 
where  the  administrative  interpretation  "is  plainly  er- 
roneous or  inconsistent  with  the  regulation."  The  Dis- 
trict Court  has  held,  and  we  believe  we  have  already 
pointed  out  where  such  inconsistency  exists.  That  there 
was  administrative  error  can  likewise  be  demonstrated. 

The  plain  fact  is  as  was  found  by  the  trial  court: 
"[T]he  printed  Form  65  .  .  .  did  not  contain  the  restric- 
tions [of  the  current  regulation],  but  contained  instead  the 
terminology  of  a  superseded  regulation."^^  To  demon- 
strate this,  we  first  set  forth  choronologically  the  develop- 
ment of  the  pertinent  section^^  as  follows: 

(1)  Regulation  4,  effective  May  4,  1945  (10  F.  R. 
5460)  Section  8304.4(c) : 

".  .  .  (c)  the  Buyer  shall  file  with  the  Disposal 
Agency  a  certificate  under  oath,  duly  notarized  that 
such  buyer  is  an  educational  institution,  as  defined  in 
Section  8304.1(e),  that  the  property  is  being  ac- 
quired to  be  used  only  for  non-flight  instructional, 
research  or  experimental  purposes,  that  it  will  not 
be  used  for  any  flight  purposes,  and  that  the  prop- 
erty will  be  disposed  of  only  as  scrap  and  then  only 
after  it  shall  have  been  rendered  completely  unfit 
and  useless  except  for  its  basic  material  content." 

(2)  Regulation  4,  effective  August  10,  1945  (10  F.  R. 
10362),  Section  8304.4(c) : 


^^From  opinion  of  the  district  judge   [R.  113]. 

^^The  Government's  footnote  24  cites  two  earlier  versions,  but 
omits  the  third  (11  F.  R.  179),  which  was  the  immediate  predeces- 
sor of  the  current  one. 
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".  .  .  (c)  the  Buyer  shall  file  with  the  Disposal 
Agency  a  certificate  under  oath,  duly  notarized  that 
such  buyer  is  an  educational  institution,  as  defined 
in  Section  8304.1(e),  or  a  State  or  local  government 
as  defined  in  Section  8304.1  (i),  that  the  property 
is  being  acquired  to  be  used  only  for  non-flight  in- 
structional, research,  experimental  or  memorial  pur- 
poses, that  it  will  not  be  used  for  any  flight  pur- 
poses, and  that  the  property  will  be  disposed  of  only 
as  scrap  and  then  only  after  it  shall  have  been  ren- 
dered completely  unfit  and  useless  except  for  its 
basic  material  content."  (Italicized  matter  denotes 
changes.) 

(3)  Regulation  4,  effective  December  21,  1945  (11  F. 
R.  179),  Section  8304.11(b): 

"(b)  The  disposal  agency  shall  establish  proce- 
dures pursuant  to  which  educational  .  .  .  insti- 
tutions or  instrumentalities  may  make  written  ap- 
plication for  surplus  aeronautical  property  available 
for  disposal  to  such  institutions  or  instrumentalities. 
Such  procedures  shall  include  a  certification  that  the 
applicant  is  an  educational  .  .  .  institution  or  in- 
strumentality as  defined  in  Sec.  8304.1,  a  certification 
of  the  purposes  for  which  the  property  is  to  be  ac- 
quired, an  argeement  that  the  property  will  not  be 
resold  to  others  within  three  (3)  years  of  the  date 
of  purchase  without  the  consent  in  writing  of  the 
disposal  agency  unless  it  is  mutilated  or  otherwise 
h  rendered  unfit  for  use  except  as  scrap."     (Italicized 

matter  denotes  changes.) 

(4)  Regulation  4,  effective  May  21,   1946   (11   F.  R. 
5868),  Section  8304.11(b): 

''(b)  The  disposal  agency  shall  establish  proce- 
dures pursuant  to  which  educational  .  .  .  insti- 
Itutions  or  instrumentalities  may  make  written  ap- 
plication for  surplus  aeronautical  property  available 
for  disposal  to  such  institutions  or  instrumentalities. 


—26— 

Such  procedures  shall  include  (1)  a  certification  that 
the  applicant  is  an  educational  .  .  .  institution  or 
instrumentality  as  defined  in  Sec.  8304.1,  (2)  a 
certification  of  the  purposes  for  which  the  property 
is  to  be  acquired,  and  in  the  case  of  aircraft  an 
agreement  that  it  will  not  he  flozmi  except  for  pur- 
poses of  research  or  experiment  in  connection  with 
the  science  of  aeronautics,  and  (3)  an  agreement 
that  the  property  will  not  be  resold  to  others  within 
three  (3)  years  of  the  date  of  purchase  without  the 
consent  in  writing  of  the  disposal  agency  unless  it 
is  mutilated  or  otherwise  rendered  unfit  for  use  ex- 
cept as  scrap."     (Italicized  matter  denoted  changes.) 

Thus,  the  first  broad  change  in  the  Regulation's  "scrap 
warranty"  requirement  came  with  the  December  21, 
1945  amendment.  Prior  to  that,  aircraft  disposals  were 
made  under  R.F.C.  Form  No.  SWFD-DP-35,  the  "Form 
35"  agreement  [e.g.,  Finns'  Ex.  B].  But  zuhen  the  regu- 
lation changed  its  ''scrap  warranty''  requirement,  the  dis- 
posal form  did  not  change.  The  Form  35  agreement  fol- 
lowed the  May  4,  1945  version  verbatim;  it  was  not  even 
revised  to  accommodate  the  August  10,  1945  amendment. 
Thus,  that  amendment  (1)  permitted  a  State  or  local 
government  to  acquire,  and  (2)  permitted  acquisition  for 
memorial  purposes;  but  Form  35  embodies  neither  change. 

When  the  Surplus  Property  Board  transferred  the  dis- 
posal functions  of  Reconstruction  Finance  Corporation 
to  War  Assets  Administration,  War  Assets  was  charged 
with  all  the  regulations  of  the  Surplus  Property  Board, 
including  Regulation  4.  Educational  disposals  were  then 
made  under  the  WAA  Form  65.  But  the  scrap  warranty 
provisions  (par.  7)  of  Form  65  were  nearly  identical  to 
those  in  the  Form  35  agreement,  which  in  turn  were 
identical  to  those  in  the  first  Regulation  4  of  May  4,  1945. 
A  comparison  of  paragraphs  6,  7,  and  8  of  the  two  forms 
is  illustrative: 
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Form  35 

That  the  acquired  prop- 
erty will  not  be  used 
for  any  actual  flight 
purposes. 

That  all  acquired  prop- 
erty when  unfit  for  the 
above  purpose  will  be 
sold  only  as  scrap  and 
then  only  after  it  shall 
have  been  rendered 
completely  unfit  and 
useless  except  for  its 
basic  material  content. 


'8.  That  this  Agreement 
shall  be  efifective  for 
all  future  transfers  of 
Aeronautical  Property 
under  the  provisions 
of  Surplus  Property 
Board  Regulation  No. 
4,  as  amended  from 
time  to  time." 


Form  65 

"6.  That  the  acquired  prop- 
erty will  not  be  used 
for  any  actual  flight 
purposes. 

"7.  That  all  acquired  prop- 
erty when  unfit  for  the 
above  purpose  will  be 
sold  only  as  scrap  and 
then  only  after  it  shall 
have  been  rendered 
completely  unfit  and 
useless  except  for  its 
basic  material  content. 
Sales  consummated 
within  three  (3)  years 
of  the  date  of  acquisi- 
tion must  have  the 
prior  approval  of  the 
Disposal  Agency. 

"8.  That  this  Agreement 
shall  be  effective  for 
all  future  transfers  of 
Aeronautical  Property 
under  the  provisions  of 
Surplus  Property  Ad- 
ministration Regula- 
tion No.  4,  as  amended 
from  time  to  time." 


The  only  change  of  note  is  the  addition  to  Form  65 
of  the  requirement  of  prior  approval  for  sales  made  within 
three  years.  If  this  was  intended  as  compliance  with  the 
mandate  of  the  December  21,  1945  amendment  to  Regu- 
lation 4,  it  falls  far  short  of  it,  as  a  comparison  of  the 
two  readily  shows. 
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Indeed,  paragraph  6  of  Form  65  restricting  against  use 
for  flight  purposes  did  not  even  reflect  the  May  21,  1946 
amendment  above  to  Regulation  4  which  permitted  flight 
for  purposes  of  research  or  experiment.  Can  the  Gov- 
ernment in  good  conscience  contend  that  these  too  are 
but  minimum  standards  which  the  Surplus  Property 
Board  has  promulgated  by  authority  of  the  Congress,  but 
which  War  Assets  Administration  officials  purporting  to 
act  thereunder  need  not  follow?  We  believe  not;  nor 
should  the  result  be  any  dift'erent  where  the  Regulation 
requires  a  change  in  paragraph  7  of  Form  65,  and  that 
form  fails  to  comply. 

Although  in  a  disrelated  field,  analogy  may  be  found 
in  a  recent  California  case.  Adoption  of  McDonald,  43 
Cal.  2d  447.  There,  the  Holy  Family  Adoption  Service, 
a  licensed  agency,  placed  a  child  with  petitioner  and  her 
husband  under  an  agreement  signed  by  both  giving  the 
agency  "the  right  to  remove  the  child  previous  to  legal 
adoption  if  at  any  time  the  circumstances  made  it  neces- 
sary to  do  so."  The  agreement  was  prescribed  by  regula- 
tions of  the  Department  of  Social  Welfare,  which  was 
authorized  by  statute  to  make  regulations  for  child  place- 
ment. Petitioner's  husband  committed  suicide,  and  the 
agency  demanded  return  of  the  child.  Petitioner  refused, 
and  filed  a  petition  for  adoption,  which  the  agency  con- 
tended should  be  denied  because  of  its  refusal  to  consent. 
The  trial  court  granted  the  petition.  Held,  affirmed.  The 
agreement  was  not  binding.  After  analyzing  the  statu- 
tory language,  the  court  states  (p.  466) : 

"[The  Department  of  Social  Welfare]  has  no 
power  by  regulation  or  otherwise  to  add  to  or  de- 
tract from  the  rules  for  adoption  prescribed  in  the 
Civil  Code  (citations).  Thus,  neither  appellant  [the 
agency],  the  department  [of  Social  Welfare],  the 
county  agency  [Los  Angeles  County  Bureau  of 
Adoptions],  nor  any  private  agency  had  the  right 
by  regulation  or  by  agreement  to  deprive  her  of  the 
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right  granted  her  by  section  226  of  the  Civil  Code 
.  .  .  The  statutory  provisions  governing  adoptions 
cannot  be  so  circumvented." 

We  beheve  that  on  principle  the  same  rule  applies 
wherever  an  administrative  agency  attempts  by  agree- 
ment or  otherwise  to  add  to  or  detract  from  controlling 
law,  whether  that  law  is  by  statute,  or  by  regulation  as 
in  the  instant  case.  Vineland  had  a  right  conferred  by 
Section  8304.11(b)  of  Regulation  4  to  resell  the  aircraft 
in  suit  free  from  any  restriction,  after  three  years.  If 
the  foregoing  analogy  is  sound,  no  official  of  War  Assets 
Administration  by  Form  65  [Government's  Ex.  1]  or 
otherwise,  could  deprive  Vineland  of  that  right.  To  para- 
phrase the  California  court,  "The  regulatory  provisions 
governing  educational  disposals  cannot  be  so  circum- 
vented." 

Further  support  may  be  found  for  this  conclusion  in 
the  development  of  the  "scrap  warranty"  clause  of  Regu- 
lation 4  itself.  The  May  4,  1945,  version  required  a 
"certificate  .  .  .  that  the  property  will  be  disposed  of 
only  as  scrap  .  .  ."  (Note  that  the  Form  35  also 
uses  the  word  "sold,"  indicating  the  agency's  contempo- 
raneous construction  of  "disposed") ;  the  December  21, 
1945  amendment  required  "an  agreement  that  the  prop- 
erty will  not  be  resold  to  others  within  three  (3)  years 
."  The  May  21,  1946  amendment  reincorporated 
the  same  language,  emphasizing  it  if  anything  by  spe- 
cifically numbering  it  as  a  separate  item  "(3)"  in  the 
regulation. 

A  certificate  is  unilateral.  An  agreement  is,  of  course, 
bilateral  or  multilateral.  The  change  in  use  of  words  is 
striking.  Does  this  not  bind  the  agency  to  offer  on  be- 
half of  the  Government  the  terms  which  Regulation  4 
says  must  be  agreed  to?  If  so,  these  are  not  minimums: 
they  are  the  only  terms  permitted  with  respect  to  the 
subject  they  cover. 
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For  the  foregoing  reasons,  we  submit  that  Form  65  is 
contrary  to  Regulation  4,  and  invalid. 

2.  The  Restrictions  Are  Contrary  to  the  Provi- 
sions AND  Objectives  of  the  Surplus  Property 
Act  of  1944  (58  Stat.  766,  50  U.  S.  C.  App.  1611), 
AND  Invalid. 

As  has  been  stated  by  this  court/^ 

".  .  .  This  is  not  a  casual  statute,  enacted  in 
haste  to  cover  an  unexpected  situation.  The  statute 
became  effective  on  October  3.  1944.  at  a  time  when 
the  tide  of  the  War  was  turninsr.  The  Congress 
anticipated  that  the  early  end  of  hostilities  would 
find  many  Governmental  agencies  in  possession  of 
property  intended  'for  war  purposes  and  common 
defense,'  and  which,  no  longer  needed,  would  be- 
come surplus.  They,  therefore,  devised  a  compre- 
hensive scheme  for  disposing  of  the  property  in 
a  most  effective  manner,  and  in  conformity  with 
their  conception  of  the  American  way  of  life,  which 
they  set  forth  in  twenty  avowed  aims,  50  U.  S.  C.  A. 
Appendix,  Sec.   1611(a)   to   (t)." 

Among  these  objectives  are  the  following: 

"(b)  to  give  maximum  aid  in  the  re-establishment 
of  a  peacetime  economy  of  free  independent  private 
enterprise,  the  development  of  the  maximum  of  in- 
dependent operators  in  trade,  industry,  and  agricul- 
ture, and  to  stimulate  full  employment;     .     .     . 

"(c)  to  facilitate  the  transition  ...  of  in- 
dividuals from  wartime  to  peacetime  employment; 

"(d)  .  .  .  to  strengthen  and  preserve  the 
competitive  position  of  small  business  concerns  in 
an  economy  of  free  enterprise; 


^United  States  v.  Jones  (CCA-9),   175  F.  2d  278. 
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"(f)  to  afford  returning  veterans  an  opportunity 
to  establish  themselves  as  proprietors  of  .  .  . 
business     .     .     .     enterprises; 

"(k)  to  foster  the  wide  distribution  of  surplus 
commodities  to  consumers  at  fair  prices; 

"(1)  to  effect  broad  and  equitable  distribution  of 
surplus  property; 

"(m)  to  achieve  the  prompt  and  full  utilization 
of  surplus  property  at  fair  prices  to  the  con- 
sumer    .     .     . 

"(o)  to  promote  production,  employment  of  labor, 
and  utilization  of  the  productive  capacity     . 

"(p)  to  foster  the  development  of  new  indepen- 
dent enterprise; 

"(r)  to  dispose  of  surplus  property  as  promptly 
as  feasible  without  fostering  monopoly  or  restraint 
of  trade,  or  unduly  disturbing  the  economy,  or  en- 
couraging hoarding  of  such  property,  and  to  facilitate 
prompt  redistribution  of  such  property  to  consumers; 

"(s)  to  dispose  of  surplus  Government-owned 
transportation  facilities  and  equipment  in  such  man- 
ner as  to  promote  an  adequate  and  economical  na- 
tional transportation  system;    .     .    /'' 

At  the  foot  of  the  list  is  the  following: 

"(t)  except  as  otherwise  provided,  to  obtain  for 
the  Government,  as  nearly  as  possible,  the  fair  value 
of  surplus  property  upon  its  disposition." 

In  the  instant  case  the  trial  court  stated: 

"It  is  seen  that  the  stated  objectives  of  the  Act 
are  replete  with  references  to  'free  independent  pri- 
vate enterprise,'  'independent  operators,'  'small  busi- 
ness concerns,'  'afford  [ing]  returning  veterans  an 
opportunity     ...     as  proprietors,'  and  'new  en- 
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terprises.'  Defendants  Finn  wanted  to  do  these  very 
things;  their  objective  was  to  operate  the  airplane 
in  suit  themselves  as  a  new  and  independent  and  free 
private  enterprise. 

"The  provision  of  subsection  (2)  of  Regulation 
Sec.  8304.11(b),  prohibiting  flight  of  the  airplane 
'except  for  purposes  of  research  or  experiment'  runs 
directly  counter  to  the  Congressional  objectives  ex- 
pressed in  the  statute.  Being  contrary  to,  rather 
than  in  accordance  with,  'the  provisions 
[and]  objectives  of  this  Act,'  the  regulatory  provi- 
sion in  question  is  invalid.  Comparable  provisions 
of  Form  65  are  pari  ratione  invalid  as  well. 

"Like  considerations  of  reason  and  policy  raise 
doubts  also  as  to  the  validity  of  the  limitations  on 
disposal  contained  in  above-quoted  subsection  (3) 
of  the  regulation,  but  it  is  not  necessary  to  resolve 
them  here.  The  three-year  restriction  on  unfettered 
disposal  having  expired  at  the  time  of  the  sale  to 
defendants  Finn,  the  School  District  was  free  to 
sell  the  aircraft  as  such  without  violating  the  provi- 
sions of  subsection   (3)   of  the  regulation." 

Opposing  this,  the  Government  states  (G.  23)  that 
Section  9  of  the  Act  "clearly  authorizes  the  Board  and 
the  disposal  agency  to  dispose  of  property  in  whatever 
manner  appropriate  in  the  circumstances  presented  so 
long  as  the  disposal  technique  is  not  otherwise  prohibited 
or  contrary  to  the  Act's  purposes."  Remembering  that 
Section  13  governs  disposals  to  educational  institutions, 
and  that  Section  13(a)(1)(A)  provides  that  such  prop- 


^^George  C.  Finn  testified  that  "[w]e  wanted  to  start  our  own 
airplane  business,  and  we  were  very  anxious  to  get  this  airplane  in 
the  air,  so  we  spent  all  of  our  spare  time  outside  of  school  hours 
planning  our  use  of  this  airplane."  And  the  court  found  as  a  fact 
that  "[t]he  intention  of  Defendants  Finn  in  so  purchasing  said 
aircraft  was  to  use  it  for  commercial  flight  purposes  and  establish 
themselves  as  proprietors  in  a  new  independent  enterprise  in  the 
field  of  air  transportation."     [Finding  No.  6,  R.  151.] 
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erty  may  be  "sold  or  leased,"  Section  9  offers  no  com- 
fort to  the  Government.  For  that  section  not  only  pro- 
vides that  "In  formulating-  its  regulations,  the  Board 
shall  be  guided  by  the  objectives  of  the  Act,"  but  also 
that  such  regulations  "may,  except  as  otherwise  provided 
in  this  Act,  contain  .  .  .  terms  and  conditions  under 
which,  surplus  property  may  be  disposed  of  .  .  ." 
Thus  it  is  clear  that  since  Section  13  does  otherwise 
provide,  that  section  controls.  The  regulation  may  not 
replace  or  run  counter  to  the  methods  there  specified. 
Nor  may  it  run  counter  to  the  objectives  of  the  Act. 

The  Government  goes  on  to  assert  that  its  Form  65 
restrictions  "are  not  only  permitted  but  are  almost  com- 
pelled by  the  Act.  Congress  wanted  to  insure  that  the 
property  would  be  put  to  its  most  effective  use  (see 
Section  2(a),  infra  p.  81)."  In  the  Government's  brief. 
Section  2(a),  infra,  page  81,  refers  to  Section  2(a)  of 
the  Act.  But  this  section,  reciting  one  of  the  Act's 
objectives,  provides: 

"to  assure  the  most   effective  use   of  such  prop- 
erty for  war  purposes  and  the  common  defense/' 

Considered  in  context,  this  expresses  a  much  more  pointed 
intention  by  Congress.  It  is  not  defeated  by  using  the 
plane  in  commercial  carriage,  since  it  is  common  knowl- 
edge that  all  commercial  planes,  like  ships,  are  standby 
facilities  in  time  of  war. 

The  Government  then  insists  that  the  Act's  objec- 
tives 2(h),  (j),  (m),  and  (q)  afford  a  statutory  basis 
for  prohibiting  Vineland  from  using  the  plane  for  flight, 
or  selHng  it  without  reducing  it  to  its  basic  material 
content  (G.  24). 

We  question  this.  There  is  no  claim  that  Vineland 
was  a  speculator  when  it  acquired  the  plane  in  1946,  or 
that  it  did  so  for  speculative  purposes  (Sec.  2(h)  ).  Its 
use  as  a  classroom  for  over  four  and  one-half  years 
disproves  this.     Moreover,   the  Finns   bought  the  plane 
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from  Vineland  in  1951  for  approximately  its  fair  market 
value.^^ 

Nor  was  resale  of  some  of  these  school  aircraft  with- 
out first  smashing  them  to  basic  material  content  cal- 
culated to  dislocate  the  domestic  economy  or  international 
economic  relations  (Sec.  2(j)).  It  is  common  knowledge 
that  most  airplane  manufacturers  are  and  for  several 
years  past  have  been  backlogged  with  orders  for  new 
aircraft  against  commercial  and  military  demand.  Even 
speaking  as  of  1946,  the  three-year  restriction  required 
by  the  regulation  has  a  reason,  considering  aircraft  con- 
ditions at  that  time.  A  restriction  "for  educational  pur- 
poses so  long  as  usable,"  as  claimed  by  the  Government 
(G.  24),  is  pure  caprice  so  far  as  it  is  attempted  to  be 
justified  by  this  record. 

Nor  are  resales,  such  as  here,  calculated  to  do  other- 
wise than  "to  achieve  the  prompt  and  full  utilization  of 
surplus  property  at  fair  prices  to  the  consumer  .  .  ." 
(Sec.  2(m)).  The  Form  65  restrictions,  if  given  ef- 
fect, would  accomplish  just  the  opposite.  A  three-year 
restriction  required  by  the  regulation  appears  to  have 
been  formulated  "with  due  regard  for  the  protection  of 
free  markets  and  competitive  prices  from  dislocation  re- 
sulting from  uncontrolled  dumping."  An  unlimited  re- 
striction, if  required  by  WAA  Form  65,  is  not. 

Nor  is  there  anything  in  the  disposal  to  Vineland  in 
1946  which  would  give  rise  to  "unusual  or  excessive 
profits,"  absent  the  unlimited  restrictions  recited  in  WAA 
Form  65.  If  the  Government  could  not  sell  all  its  sur- 
plus C-46  aircraft  in  1946  to  commercial  users  for 
$5,000  each,  as  testified,  there  is  no  reason  to  believe 
that  schools  could  have  done  better,  at  that  time.  Add 
the   cost   of    ferrying    the    aircraft    in    suit,    readying    it 


2iThe  Finns  alleged  in  their  counterclaim  that  $21,000  was  paid 
for  the  plane  [R.  104].  Its  fair  market  value  at  that  time  was 
$20,000  [R.  150]. 
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for  classroom  purposes,  maintaining  it  for  four  and 
one-half  years  as  here,  and  where  is  the  "unusual  or 
excessive  profit"?  The  profit,  if  any,  to  Vineland  comes 
not  from  the  disposal  in  1946,  but  from  the  market 
conditions  generated  by  the  Korean  War  in  1950  and 
general  stimulation  of  air  transportation.  If  the  Gov- 
ernment could  retake  its  surplus  aircraft  because  of  this 
factor,  no  title  to  surplus  property  would  ever  be  safe; 
all  would  be  open  to  question  on  the  possible  ground 
that  the  Act  had  not  been  complied  with  (see  U.  S.  v. 
Jones,  CCA  9,  175  F.  2d  278). 

The  Government  points  to  Section  13(a)(2)  of  the 
Act,  which  provides  in  part: 

"Surplus  property  shall  be  disposed  of  so  as  to 
afford  *  *  *  educational  institutions  *  *  * 
an  opportunity  to  fulfill,  in  the  public  interest,  their 
legitimate  needs/'      (Italics   in   G.   25.) 

It  says  "disposals  to  educational  institutions  were  to  ful- 
fill their  needs  alone,  not  the  needs  of  others."  (G.  25). 
We  agree.  But  who  shall  determine  when  the  school's 
legitimate  needs  for  the  equipment  have  been  fulfilled,  a 
federal  agency  or  the  school  itself?  In  the  American 
way,  the  question  is  self-answering.  And  that  is  just 
what  Vineland  did  here  in  disposing  of  the  plane  to  the 
Finns.'' 

Moreover,  agency  officials  assume  much  when  they 
contend  that  their  restrictions,  unlimited  as  to  time,  are 
justified  because  they  are  "more  favorable"  for  the  Gov- 
ernment. Not  only  have  they  presumed  upon  the  author- 
ity of  Congress  and  the  Board  which  Congress  con- 
stituted to  prescribe  regulations,  but  their  conclusion 
itself  is  not  wholly  free  from  doubt.   The  Board  in  Regu- 


22"Q.  And  assuming  that  Exhibit  B  had  been  complied  with, 
then  in  that  event  would  Vineland's  legitimate  needs  for  the  aircraft 
have  been  fulfilled?  A.  (By  Superintendent  Bancroft):  That  is 
correct."     [R.  537.] 
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lation  4  having  considered  three  years  sufficient  to  ac- 
compHsh  the  desired  purpose,  it  is  hardly  reasonable  for 
other  officials,  not  authorized  to  do  so  by  the  Act,  to  sub- 
stitute their  judgment  for  the  Board's  on  that  point,  and 
seek  to  justify  by  declaring  that  the  Government's  interest 
would  better  be  served  if  the  Board  had  required  Vine- 
land  to  destroy  its  airplane  except  for  basic  material 
content,  whether  its  sale  is  within  three  years  from  date 
of  purchase  or  thirty  years.  If  Vineland's  legitimate 
needs  had  been  fulfilled,  it  would  appear  that,  consider- 
ing the  avowed  objects  of  the  Act  above,  the  contrary 
was  true. 

The  Government  says  that  Congress  did  not  intend 
all  20  of  the  Act's  objectives  to  apply  to  each  disposal 
(G.  26).  Nor  did  the  trial  court  so  hold.  It  held  merely 
that  insofar  as  portions  of  Section  8304.11(b)  of 
Regulation  4  contravened  certain  of  the  objectives,  it 
was  invalid.  By  providing  that  "In  formulating  such 
regulations,  the  Board  shall  be  guided  by  the  objectives 
of  this  Act,"  Section  9  of  the  Act  required  this  result. 
The  Government  failed  to  show  in  the  trial  court,  nor 
do  we  believe  it  has  shown  in  this  court,  that  Form  65 
complies  with  other  objectives  so  as  to  justify  a  different 
result. 

The  Government  then  argues  (G.  26-27)  that  since 
the  original  disposal  furthered  the  objectives  of  the  Act, 
"how  can  it  be  said  that  a  continuing  restriction  on  the 
use  of  the  property  for  educational  purposes,  including 
purposes  of  research  and  experiment,  violates"  them? 
Simply  because  under  the  Act  the  disposal  is  indepen- 
dent of  any  continuing  restrictions.  The  original  dis- 
posal and  the  continuing  restrictions  are  two  different 
things,  not  to  be  confused.  A  repugnant  restriction  does 
not  become  good  merely  because  agency  officials  seek 
to  attach  it  to  a  good  disposal.  It  is  the  continuing 
restriction,  not  the  original  disposal,  which  violates  the 
objectives  of  the  Act,  for  reasons  already  stated. 
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The  Government  further  argues  that  the  effect  of  the 
trial  court's  holding  is  to  make  the  restrictions  valid 
should  a  school  sell  to  nonveterans,  and  invalid  where 
it  sells  to  veterans  such  as  the  Finns.  Not  so.  As  ap- 
pears from  the  opinion  [R.  135-136]  the  trial  court  did 
not  depend  alone  upon  objective  2(f)  of  the  Act,  but 
regarded  the  objectives  as  a  whole.  Moreover,  it  cannot 
be  denied  that  Section  2(f)  does  establish  a  poHcy  in 
favor  of  returning  veterans,  well  within  the  prerogative 
of  Congress.  One  within  that  classification  may  justly 
complain  if  that  policy  is  disregarded,  while  one  not 
within  the  classification  may  not. 

In  its  footnote  18  (G.  27)  the  Government  says  that 
by  its  contract  with  the  Finns,  Vineland  was  to  receive 
a  $21,000  consideration  for  a  plane  for  which  it  paid 
only  $200.  We  have  already  shown  by  testimony  of 
one  of  the  Government's  ow^n  witnesses  where  at  least 
$15,000  of  this  increase  in  value  was  due  to  stimulus 
of  the  Korean  War  [R.  301].  Accordingly,  this  is  no 
grist  for  appellant's  mill.  The  same  footnote  goes  on 
to  say  that  the  Finns  were  to  receive  $5,000  per  month 
from  International  on  an  18  months  lease,  or  a  total 
of  $90,000.  This  is  an  unfair  statement,  since  it  omits 
entirely  a  consideration  of  the  investment  in  licensing 
the  plane,  testified  to  as  approximately  $45,000  to  $46,500 
[R.  957-958],  as  well  as  taxes,  depreciation  and  the 
hazards  inherent  in  the  operation  of  the  plane. 

The  Government  next  contends  that  the  legislative 
history  "demonstrates  that  Congress  intended  such  re- 
strictions" (G.  27-28).  Its  "demonstration"  consists 
of  the  following: 

(a)  An  extract  from  House  Report  No.  1890,  78th 
Congress,  2d  session,  page  25.  We  have  earlier^^  quoted 
from  this  same  extract  to  show  that  the  "sale  or  lease" 

^Supra,  p.   12, 
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provisions  of  Section  13  do  not  show  an  intent  to  require 
restrictions  such  as  are  contained  in  WAA  Form  65. 

(b)  Later  statutory  enactments  which  recognize 
restrictions.  It  may  be  noted  that  the  powers  of 
the  Federal  Security  Administrator  under  Section 
203(k)(2)(A),  40  U.  S.  C.  484(k)(2)(A)  quoted  by 
the  Government  (G.  28)   are 

".  .  .  (i)  to  determine  and  enforce  compHance 
with  the  terms,  conditions,  reservations,  and  restric- 
tions contained  in  any  instrument  by  which  such 
transfer  was  made." 

The  sections  following  likewise  refer  to  restrictions  in 
the  "instrument  by  which  such  transfer  was  made"  or 
to  "such  instrument."  This,  then,  does  not  include  WAA 
Form  65  restrictions,  for  we  have  already  shown  that 
Form  65  was  not  a  transfer  document.^^  Likewise  with 
Public  Law  61,  84th  Congress,  1st  session  (H.  Rep. 
3322).  The  Government  must  first  establish  that  said 
Act  applies  to  the  WAA  Form  65  restrictions  before  it 
can  derive  any  solace  therefrom.  Admittedly,  it  would 
apply  only  to  valid  restrictions  and  the  validity  of  the 
three-year  resale  restriction  in  Section  8304.11(b)(3)  is 
not  challenged. 

We  submit  that  the  Government's  many  arguments  in 
defense  of  Form  65  have  failed;  that  the  restrictions 
therein  are  contrary  to  the  provisions  and  objectives  of 
the  Act,  and  invalid. 

3.    There  Is  No  Estoppel  to  Assert  the  Invalidity 
OF  THE  Restrictions. 

The  Government  assumes  several  facts  in  urging  its 
claim  to  the  contrary  (G.  47-50).  None  of  these  as- 
sumed facts  were  raised  by  the  pleadings,  or  found  as 
facts  by  the  court.     Clearly,  then,   the   question  of   es- 

^* Supra,  p.  17. 
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toppel  or  waiver,  neither  presented  to  nor  considered  by 
the  lower  court,  will  not  be  considered  by  this  appeal. 
City  of  Los  Angeles  v.  Borax  Consolidated  Ltd.,  74  F. 
2d  901  (9  Cir.,  1935);  Aff'd  296  U.  S.  10,  80  L.  Ed. 
9.  56  S.  Ct.  23  (1935);  Zeligson  v.  Hartman- Blair,  Inc., 
135  F.  2d  874  (10  Cir.,  1943)  ;  Bozvles  v.  Capitol  Pack- 
ing Co.,  143  F.  2d  87  (10  Cir.,  1944);  Home  Ins.  Co. 
V.  Ciconett,  179  F.  2d  892  (6  Cir.,  1950). 

Moreover,  there  is  no  evidence  that  Vineland  "ac- 
quiesced in  [any]  administrative  interpretation  for  more 
than  four  years"  (G.  48)  or  that  it  even  knew  of  any 
such  interpretations  for  more  than  four  years. 

The  Government  goes  on  to  assert  that  (G.  48)  "Since 
the  Finns  were  not  bona  fide  purchasers,  their  rights 
are  no  greater  than  Vineland's,  and  they  are  also  barred 
by  Vineland's  acceptance  of  the  plane  without  protest 
as  to  the  conditions  and  by  Vineland's  long  period  of 
acquiescence."  We  believe  the  Government  has  failed 
to  show  any  bar  on  the  facts,  as  against  Vineland.  If 
there  was,  it  would  certainly  not  affect  International, 
as  to  which  the  trial  court  has  expressly  found  that  it 
acted  in  good  faith   [R.   152]. 

Nor  is  Vineland  claiming  both  "under  and  against 
the  same  deed"  (G.  49)  when  it  attacks  Form  65.  We 
have  already  seen  that  Form  65  is  not  a  deed;  it  is  not 
a  transfer  document  of  any  kind.  It  is  an  application 
for  surplus  property,  in  the  form  of  which  the  appli- 
cant "certifies  and  agrees"  to  certain  matters.  No  sig- 
nature by  a  federal  Government  agent  even  appears 
thereon.  The  rule  for  which  the  Government  contends, 
then,  is  entirely  inapplicable. 

Nor  is  it  true  that  just  because  certain  of  the  restric- 
tions of  Form  65  are  invalid,  this  compels  "the  logical 
result  .  .  .  that  the  transfer  was  void,  and  neither 
Vineland  nor  the  Finns  ever  acquired  any  interest  in 
the  plane,"  as  urged  by  the  Government   (G.  49).     The 


position  of  Vineland  and  the  Finns,  as  well  as  that  of 
International,  is  expressly  protected  by  the  Act.  Section 
25  provides : 

"A  deed,  bill  of  sale,  lease,  or  other  instrument 
executed  by  or  on  behalf  of  any  Government  agency 
purporting  to  transfer  title  or  any  other  interest 
in  property  under  this  Act  shall  be  conclusive  evi- 
dence of  compliance  with  the  provisions  of  this  Act 
insofar  as  title  or  other  interest  of  any  bona  fide 
purchasers  for  value,  or  lessees,  as  the  case  may  be, 
is  concerned." 

In  United  States  v.  Jones  (CCA  9),   175  F.  2d  278, 
this  court  stated: 

".  .  .  because  the  various  agencies  of  the  Gov- 
ernment, in  carrying  on  the  war,  could  not,  in  their 
acquisition  of  property,  be  guided  by  ordinary  peace- 
time considerations  of  economy  or  thrift,  Cf.  United 
States  V.  Bethlehem  Steel  Corp.,  1942,  315  U.  S. 
289,  305-309,  62  S.  Ct.  581,  86  L.  Ed.  855,  but, 
of  necessity,  had  to  anticipate  unforeseen  events — 
the  property  of  which  they  found  themselves  pos- 
sessed at  the  time,  was  of  unusual  quantity  and 
value.  In  seeking  to  dispose  of  it  promptly,  the 
Government  sought  to  be  fair  with  those  who  bought 
and  gave  them  the  guaranty  that,  once  the  negotia- 
tions for  disposition  of  any  of  the  property  have 
been  transmuted  into  a  formal  deed,  lease  or  other 
instrument  in  writing,  it  was  conclusive  evidence  of 
compliance  with  the  provisions  of  the  statute  and 
of  title.  And  they  provided  that  the  purchaser  for 
value  or  lessee,  not,  as  is  usually  done  in  statutes 
of  this  character — innocent  third  parties,  into  whose 
hands  property  may  go,  but  the  very  parties  with 
whom  the  agencies  dealt  and  to  whom  the  instru- 
ments were  made  out,  should  be  protected  if  they 
paid  value.     No  other  condition  was  attached." 


Again,  the  Government  implies  that  the  disposal  agency 
may  not  have  transferred  this  plane  to  Vineland  with- 
out Form  65,  so  to  invalidate  it  now  would  usurp  ad- 
ministrative authority.  To  uphold  such  a  theory  would 
in  effect  give  the  agency  carte  blanche  to  write  its  own 
ticket.  As  observed  by  the  trial  judge,  ''a  valid  admin- 
istrative regulation  binds  the  administrator  himself 
equally  with  others  (citing  cases)."     [R.  134]. 

We  submit  that  this  is  a  complete  answer  to  the  Gov- 
ernment's said  claim.  There  is  no  legal  or  factual  basis 
for  an  estoppel  as  against  Vineland  or  the  Finns,  and 
certainly  none  as  against  International. 

4.  The  Restrictions  Are  Merely  Contractual  in 
Effect,  Giving  Rise  to  an  Action  for  Dam- 
ages, IF  Any,  for  Their  Breach. 

We  believe  that  we  have  shown  that  title  passed  by  the 
Vineland  transaction,  and  cumulatively,  that  the  Form 
65  unlimited  restriction  is  invalid.  Assuming  but  not 
conceding  the  contrary,  what  is  the  remedy  for  its 
breach,  if  any,  by  Vineland?  An  answer  to  this  ques- 
tion requires  analysis  of   the  positions   of   each  appellee. 

As  the  warrantor,  Vineland  is  the  only  party  who 
could  be  held  for  breach  of  the  scrap  warranty,  and  the 
remedy  would  only  be  in  damages. 

Thus  in  United  States  v.  Newbury  Mfg.  Co.,  36  Fed. 
Supp.  602  (D.  Mass.  Jan.  16,  1941)  defendant  bought 
merchandise  from  the  Government  by  agreement  which 
provided : 

"The  purchaser  agrees  to  dispose  of  the  property 
covered  by  this  contract  for  export  to  foreign  coun- 
tries only,  and  that  it  shall  not  be  offered  for  sale 
for  use  in,  nor  be  permitted  to  reach  the  local  mar- 
kets within  the  continental  limits  of  the  United 
States     .     .     ." 
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The  Government  instituted  several  suits  upon  a  trust 
theory  against  shareholders  who  received  salaries  and 
dividends  out  of  profits  from  sales  in  violation  of  the 
agreement.  Those  defendants  moved  to  dismiss,  held, 
granted.  The  sale  passed  full  title.  Even  a  partial  failure 
of  consideration  does  not  give  rise  to  a  constructive 
trust.  A  breach  of  contract,  however  deliberate,  does 
not  become  a  tortious  wrong.  Nor  is  the  corporate 
defendant  liable  for  profits  upon  any  trust  theory. 

Full  discussion  is  not  attempted  herein  as  to  possible 
measure  of  damages  since  we  do  not  believe  Interna- 
tional is  connected  with  any  such  phase  of  the  case. 
However,  if  California  Civil  Code,  Section  1789(6)  ap- 
plies, the  measure  would  be  the  Government's  "loss 
directly  and  naturally  resulting  in  the  ordinary  course 
of  events  from  the  breach  of  warranty."  The  Govern- 
ment's loss  from  Vineland's  failure  to  reduce  the  air- 
plane to  its  basic  material  content  where  no  right  to 
the  proceeds  is  reserved,  would  appear  to  be  only  nominal. 

In  its  effort  to  recover  the  plane  the  Government  sug- 
gests that  WAA  Form  65  gave  rise  to  a  bailment,  a 
trust,  or  a  determinable  fee  (G.  42).  On  their  face 
these  legal  concepts  are  incompatible,  each  with  the  others. 
Therefore,  it  is  apparent  that  by  the  suggestion  of  all 
three  the  Government  recognizes  the  insecurity  of  its 
position  with  respect  to  each. 

The  transaction  was  not  a  bailment.  As  seen.  Section 
13(a)(1)(A)  of  the  Act  authorized  a  sale  or  lease.  The 
word  "bailment"  is  nowhere  to  be  seen.  Yet  a  bailment 
as  such  is  not  an  uncommon  form,  it  having  been  used 
many  times  by  the  Government  in  lending  tools  and 
machinery  to  contractors  to  perform  Government  con- 
tracts. Only  it  was  not  contemplated  by  the  Surplus 
Property  Act,  else  it  would  be  named  therein. 

The  Government  claims  the  leasing  permitted  by  the 
Act   authorizes   bailments.      First   of   all,    this   overlooks 
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Section  8304.7  of  Regulation  4  which,  as  we  have  seen, 
requires  that  after  June  30,  1946,  transport  aircraft  shall 
be  disposed  of  only  by  sale.  Secondly,  the  word  "lease" 
as  applied  to  personal  property  does  not  generally  refer 
to  the  relationship  of  bailor  and  bailee.  This  depends 
entirely  on  the  nature  of  the  transaction  and  the  inten- 
tion of  the  parties.  See  8  C.  J.  S.,  Bailments,  p.  226. 
Furthermore,  it  is  of  the  very  essence  of  a  contract  of 
bailment  that  it  shall  contemplate  the  return  of  the  prop- 
erty bailed.  See  8  C.  J.  S.,  Bailments,  pp.  225,  303; 
Black's  Law  Dictionary,  p.  184  (3d  Ed.)  ;  2  Kent,  Comm. 
559;  Zetterstrom  v.  Thomas,  92  Conn.  702,  104  Atl.  237, 
1  A.  L.  R.  392;  Samples  v.  Geary,  292  S.  W.  1066,  1067; 
Tashima  v.  People,  48  Colo.  98,  144  Pac.  200,  201.  Even 
the  case  of  Commissioner  v.  San  Carlos  Mining  Co.,  63 
F.  2d  153,  cited  by  the  Government  (G.  43)  so  holds. 
There  is  nothing  contained  in  WAA  Form  65  or  in  War 
Assets  Regulation  No.  4  which  provides  for  the  return  of 
the  surplus  aircraft  to  the  Government,  even  after  it 
might  no  longer  be  suitable  for  use  for  educational  pur- 
poses. Although  Vineland  could,  of  course,  offer  the 
aircraft  back  to  the  Government,  it  was  not  required  to 
do  so  by  the  terms  of  the  WAA  Form  65. 

Viewing  the  transaction  in  the  context  of  the  law  and 
the  sales  receipt  [International's  Ex.  "A"]  which  War 
Assets  Administration  gave  Vineland,  we  submit  that 
there  was  no  bailment. 

Nor  was  the  transaction  a  trust.  A  trust  relationship 
was  not  contemplated  in  any  disposition  of  surplus  prop- 
erty under  the  Act,  Regulation  4,  WAA  Form  65,  Vine- 
land's  purchase  order  on  a  War  Assets  Administration- 
supplied  form  [Vineland's  Ex.  "D"],  or  the  sales  receipt 
[International's  Ex.  "A"].  The  sales  receipt  appears  as 
the  transfer  document,  and  it  is  unqualified  as  a  sale.  Au- 
thority to  sell,  even  to  sell  or  lease,  does  not  imply  author- 
ity to  establish  a  trust.     The  Government's  citations  in 
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connection  with  this  argument  (G.  44-45)  are  not  in 
point.  Bogert,  Trusts  and  Trustees,  Vol.  2A,  Sec.  361 
(1953  ed.),  while  referring  to  the  pubHc  poHcy  favor- 
ing trusts  for  educational  purposes,  nowhere  suggests 
that  this  would  be  sufficient  to  raise  such  a  trust  where 
none  was  originally  intended.  In  United  States  v.  Michi- 
gan, 190  U.  S.  379,  the  Government  granted  certain  land 
to  the  State  of  Michigan  for  canal  purposes,  "and  for 
no  other."  This  was  held  to  be  a  trust,  but  note  that 
the  intention  to  create  a  trust  was  clearly  expressed  by 
the  act  of  Congress  granting  the  land.  The  Govern- 
ment's remaining  cases  cited  here  are  likewise  distin- 
guishable. 

Nor  can  the  transaction  fairly  be  considered  a  deter- 
minable fee.  Here,  in  effect,  the  Government  is  contend- 
ing for  an  equitable  servitude  on  personal  property,  which 
is  contrary  to  established  law.  If  the  "scrap  warranty" 
clause  of  Government's  Exhibit  1  is  subordinate  to  the 
"agreement"  required  by  Regulation  4,  then  no  problem 
arises:  there  were  no  restrictions  when  Vineland  sold 
the  airplane.  If  not  so  subordinate,  the  "scrap  warranty" 
clause  nevertheless  is  an  agreement,  nothing  more,  for 
equitable  servitudes  on  personal  property  are  not  recog- 
nized in  the  United  States. 

Thus,  In  re  Consolidated  Factors  Corp.  (1931) 
D.  C.  S.  D.  N.  Y.,  46  F.  2d  561,  562,  involved  a  petition 
to  reclaim  certain  stock  certificates  alleged  to  have  been 
transferred  in  violation  of  an  agreement  not  to  do  so. 
The  court  states   (p.   562) : 

"Inasmuch  as  the  exchange  ...  [of  the  stock] 
was  a  transfer  of  title  .  .  .  the  fact  that  the 
memorandum  of  sale  .  .  .  contained  mutual  re- 
strictive covenants  is  immaterial  in  my  opinion  so 
far  as  third  parties  are  concerned. 

"I  hold  not  only  that  Greenstein's  knowledge  of 
that  negative  covenant  did  not  bind  the  Consolidated 
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Factors  Corporation  because  he  was  president  of 
that  Corporation,  but  I  go  still  further  and  hold 
that,  assuming  that  the  Consolidated  Factors  Cor- 
poration did  have  notice  of  Greenstein's  restrictive 
covenant  as  to  the  sale  of  the  Hartman  Tobacco 
Company  stock,  that  fact  would  not  make  it  a  trus- 
tee in  equity  of  the  stock  for  the  Hartman  Tobacco 
Syndicate  or  for  the  reclaimant     .     .     . 

"As  a  general  rule  a  restrictive  covenant  on  a 
chattel  or  other  personal  property  does  not  follow 
it  into  the  hands  of  third  persons  whether  such 
persons  have  notice  of  the  covenant  or  not." 

Again,  in  National  Skee-Ball  Co.,  Inc.  v.  Seyfried 
(1932),  110  N.  E.  Eq.  18,  158  Atl.  736,  7?>7,  there  was 
an  action  to  prevent  the  use  of  Skee-Ball  equipment 
except  as  specified  in  certain  licensing  agreements.  In 
finding  for  the  defendant,  the  court  said  (p.  736) : 

"The  real  question  involved  is  whether  a  restric- 
tive covenant  may  attach  to  personal  property  and 
bind  successive  purchasers  with  knowledge  thereof." 

In  answering  in  the  negative,  the  court  said  (p.  72)7) : 
"While  an  agreement  between  the  seller  and  the 
purchaser  of  personalty  limiting  its  use  to  a  certain 
locality  may  be  valid  as  between  the  immediate  par- 
ties, I  am  not  ready  to  hold  that  such  a  covenant 
runs  with  the  property.  The  trend  of  judicial  ac- 
tion is  opposed  to  limitations  and  restrictions  of  the 
alienability  of  personal  property." 

In  Grogan  v.  Chaffee  (1909),  156  Cal.  611,  105  Pac. 
745,  the  California  court  held  that  the  seller  of  olive 
oil  under  a  price  maintenance  contract  could  enjoin  his 
immediate  purchaser  from  selling  the  oil  for  less  than 
the  price  fixed;  however,  the  court  stated  that  the  ques- 
tion of  whether  the  contract  could  be  enforced  against 
persons   who  might   come   into   possession   of   the   plain- 


tiff's  oil  with  notice  of  the  restriction  imposed  by  him 
on  its  sale  but  without  having  made  any  direct  agree- 
ment to  respect  such  restriction  was  not  presented. 

In  D.  Ghiradelli  Co.  v.  Hunsicker  (1912).  164  Cal 
355,  128  Pac.  1041,  the  Cahfornia  court  again  refused 
to  discuss  the  question  of  equitable  servitudes,  holding 
that  the  defendant  was  bound  under  a  contract  entered 
into  with  a  wholesaler  of  chocolate  who,  in  turn,  en- 
tered into  a  contract  with  the  manufacturer  of  the  choc- 
olate, stating  (p.  359)  : 

"Under  these  circumstances  we  are  not  called  upon 
to  consider  the  question  suggested,  but  not  decided 
in  Grogan  v.  Chaffee,  156  Cal.  611  (27  L.  R.  A. 
(N.  S.)  395,  105  Pac.  745),  whether  such  a  con- 
tract between  the  manufacturer  and  his  immediate 
vendee  could  be  enforced  against  persons  who  might 
come  into  possession  of  plaintiff's  product  with  no- 
tice of  the  restriction  imposed  by  him  on  its  sale, 
but  without  having  any  direct  agreement  to  respect 
such  restriction.  ...  It  may  be  assumed  as 
said  in  Park  &  Sons  Co.  v.  Hartman,  153  Fed.  39 
(12  L.  R.  A.  (N.  S.)  135,  82  C  C  A.  173),  that 
'the  restrictions  imposed  by  complainant  upon  sales 
and  resales,  if  valid  at  all  are  only  so  because  they 
constitute  personal  contracts  upon  which  an  action 
will  lie  only  against  the  contracting  party  ." 

Both  the  Grogan  and  Ghiradelli  cases  cite  the  leading 
case  of  Garst  v.  Hall  &  Lyon  Co.  (1901),  179  Mass. 
589,  61  N.  E.  219,  which  case  was  an  action  against  a 
retail  drug  corporation  for  selling  the  plaintiff's  pro- 
prietary product  for  less  than  the  contract  price.  In 
finding  for  the  defendant,  the  court  said  (p.  219)  : 

"The  purchaser  from  a  purchaser  has  an  abso- 
lute right  to  dispose  of  the  property.  He  may  con- 
sume  it,    or    sell    it    to   another.      The    plaintiff   has 
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contracts  from  his  vendees  in  regard  to  the  prices 
at  which  they  will  sell  if  they  sell  at  all.  If  they 
sell  in  violation  of  their  contracts  with  the  plaintiff, 
he  has  a  remedy  against  them  to  recover  his  dam- 
ages .  .  .  This  right  is  founded  on  the  personal 
contract  alone,  and  it  can  be  enforced  only  against 
the  contracting  party.  To  say  that  this  contract 
is  attached  to  the  property,  and  follows  it  through 
successive  sales  which  severally  pass  title,  is  a  very 
different  proposition.  We  know  of  no  authority, 
nor  of  any  sound  principle,  which  will  justify  us  in 
so  holding." 

The  case  of  Northern  Pacific  Ry.  v.  Townsend,  190 
U.  S.  267,  rehed  upon  by  the  Government  (G.  45)  is 
clearly  distinguishable  from  the  situation  in  the  instant 
case  since  (1)  it  involved  real  property,  and  (2)  the  act 
of  Congress  granting  the  land  expressly  recited  its  own 
limitation. 

Likewise,  as  to  the  Government's  citation  of  Hale  v. 
Finch,  104  U.  S.  261 ;  Boal  v.  Metropolitan  Museum  of 
Art  (C.  C.  A.  2),  298  Fed.  894;  and  National  Metropoli- 
tan Bank  V.  United  States,  111  Fed.  Supp.  (Ct.  Cls.), 
422,  they  are  not  in  point  here.  In  the  Hale  case  a  steam- 
boat was  sold  upon  an  express  condition  written  into  the 
transfer  document  that  the  boat  would  not  be  used  upon 
certain  waters  for  a  limited  period  of  time.  The  court 
indicated  that  for  a  breach  of  this  condition,  the  seller 
might  reclaim  the  boat.  In  the  instant  case,  however, 
there  was  no  such  express  condition  written  into  the 
Government's  transfer  document,  i.  e.,  the  sales  receipt 
[International's  Ex.  *'A"].  Nor  on  the  Government's 
own  theory  are  the  Form  65  restrictions  at  all  limited  in 
time.     It  contends  for  the  contrary. 

The  Boal  case,  supra,  dealt  with  a  testamentary  trust 
of  personalty  which  limited  alternative  remainders.  This 
is  not  our  case.     The  National  Metropolitan  Bank  case, 
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supra,  involved  a  transfer  containing  in  the  transfer  docu- 
ment express  words  of  reverter.  The  instant  case  con- 
tains no  such  words. 

The  trial  judge  succinctly  discussed  the  problem  as 
follows    [R.   129-130]: 

".  .  .  Form  65  contains  no  reservation  of 
power  in  the  Government  to  revest  title  to  the  prop- 
erty, nor  any  provision  that  title  will  automatically 
revest  on  violation  of  the  restrictions.  Moreover 
restrictions  upon  title  which  restrain  alienation  and 
use  are  not  favored  by  the  law.^^  See:  Davis  v. 
Gray,  16  Wall.  (83  U.  S.),  203,  230  (1872);  Los 
Angeles  University  v.  Ewarth,  107  Fed.  798,  803 
(9th  Cir.  1901).]  So  where,  as  here,  there  are  'no 
express  terms  creating  a  condition,  no  clause  of  re- 
entry nor  words  of  any  sort  indicating  such  pur- 
pose, the  conclusion  is  unavoidable  that  the  obliga- 
tion in  question  is  a  covenant  *  *  *'  [Columbia 
Railway,  etc.,  Co.  v.  South  Carolina,  261  U.  S.  236, 
248,  250  (1923)]  for  the  breach  of  which  damages 
would  be  the  only  remedy.  [See:  United  States  v. 
Michigan,  190  U.  S.  379  (1903);  Northern  Pacific 
Railway  v.  Townsend,  190  U.  S.  267  (1903);  Emi- 
grant Co.  V.  County  of  Adams,  100  U.  S.  61,  71 
(1870).]" 

Finally,  the  Government  argues  that  "  'any  ambiguity 
in  a  grant  is  to  be  resolved  favorably  to  a  sovereign 
grantor'"  (citing  cases)  (G.  40).  We  do  not  dispute 
this  is  an  abstract  proposition  of  law.  But  it  does  not 
apply    here.      The    Government    points    out    nothing,    no 


25In  its  footnote  29  (G.  40)  the  Government  states  that  "it 
should  be  noted  that  considerations  of  public  policy  which,  as  the 
district  court  noted  [R.  130]  have  caused  courts  to  strike  down 
or  avoid  unreasonable  restraints  on  alienation  have  no  bearins:  on 
transfers  authorized  by  congress."  In  fairness  to  the  district  court, 
it  said   no   such   thing,  as   reference   thereto   shows. 
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word,  phrase  or  sentence  which  it  claims  is  capable  of  a 
double  construction,  so  to  request  that  it  be  construed 
in  its  favor.  Certainly,  an  ambiguity  will  not  be  implied 
in  order  to  reach  that  result  artificially. 

II. 

Vineland's  Disposal  of  the  Plane  in  1951  Passed  Full 

Title  to  the  Finns. 

A.     The  Documents  Show  a  Plain  Intent  to  Transfer  Title. 

On  February  28,  1951,  Vineland  and  the  Finns  en- 
tered into  a  written  contract  for  the  sale  of  the  aircraft 
in  suit  [Vineland's  Ex.  "B"].  We  quote  from  portions 
of  this  contract: 

"I. 

"The  District  hereby  transfers  all  of  its  right, 
title  and  interest  in  and  to  that  certain  C-46  Air- 
craft #23645  to  the  Contractors,  effective  immedi- 
ately upon  the  execution  of  this  agreement.  Con- 
currently with  the  execution  of  this  agreement  the 
District  agrees  to  execute  a  Bill  of  Sale  and/or 
transfer  of  title  to  the  said  aircraft  to  the  Con- 
tractors. 

"II. 

"The  Contractors  hereby  agree,  and  do  hereby  ac- 
cept the  possession  and  title  of  said  C-46  Aircraft 
#23645,  as  evidenced  by  this  agreement,  and  the 
aforesaid  Bill  of  Sale  and/or  transfer  of  title;  pro- 
vided, however,  the  Contractors  agree  that  irregard- 
less  of  the  transfer  of  possession  and  title  of  said 
C-46  Aircraft  #23645,  the  sole  use  of  said  aircraft 
shall  be  and  the  same  is  reserved  to  the  District  for 
educational  purposes  only,  until  such  time  as  all  of 
the  terms  and  conditions  set  forth  in  this  agree- 
ment are  fully  performed  by  Contractors  in  a  rea- 
sonable and  competent  manner;     .     .     . 
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"III. 

"For  and  in  consideration  of  the  transfer  of  all 
of  its  right,  title  and  interest  in  and  to  the  afore- 
described  C-46  Aircraft  #23645  by  the  District  to 
the  Contractors,  the  Contractors  expressly  agree 
as  follows:" 

Clearly,  this  language  shows  a  plain  intent  to  transfer 
immediate  title.  As  indicating  its  further  intent  so  to 
do,  on  April  14,  1951,  Vineland  made,  executed  and  de- 
livered to  the  Finns  a  Civil  Aeronautics  Administration 
form  bill  of  sale,  whereby  Vineland  as  Seller  did  "hereby 
sell,  grant,  transfer,  and  deliver  all  of  [its]  right,  title 
and  interest  in  and  to  such  aircraft  unto"  the  Finns,  who 
were  named  therein  as  purchaser  [International's  Ex. 
"A,"  App.  "C"].  This  document  was  backdated  to  Feb- 
ruary 28,  1951,  because,  as  Superintendent  Bancroft  tes- 
tified, "We  just  didn't  take  the  time  to  sign  the  bill  at  the 
time  of  agreement  and  accepted  by  the  Board"  [R.  565]. 

In  seeking  to  backtrack  upon  the  effect  of  these  acts 
Vineland  in  its  opening  brief ^®  (V.  8)  contends  that  its 
said  contract  of  February  28,  1951,  was  subject  to  a 
condition  precedent.  The  provision  referred  to,  paragraph 
IV  of  the  contract,  provides  that : 

".  .  .  this  agreement  is  contingent  upon  Con- 
tractors' ability  to  secure  the  necessary  clearances 
from  the  Government  of  the  United  States  of  Amer- 
ica on  restrictions  now  existing  on  the  use  and  pos- 
session of  the  afore-described  C-46  Aircraft  #23645, 
by  virtue  of  the  Deed  of  Conveyance  of  said  aircraft 
from  the  said  Government  of  the  United  States  to 
the  District,  and  by  virtue  of  related  Federal  lazvs 
on  the  use  thereof." 


26Page  references  to  Vineland's  brief  are  designated  "(V )' 
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The  italicized  portion  of  the  quoted  provision  was  not 
set  forth  by  Vineland  (V.  8).  We  believe  that  it  is  of 
importance  here. 

In  the  first  place  there  were  no  restrictions  "by  virtue 
of  the  deed  of  conveyance,"  which  was  the  War  Assets 
Administration  sales  receipt  of  July  10,  1946  [Interna- 
tional's  Ex.  ''A"].  The  further  specification  of  restric- 
tions, "by  virtue  of  related  Federal  laws,"  shows  that 
the  words  "by  virtue  of"  are  intended  to  mean  "in"^^; 
otherwise,  no  reason  for  the  specification  exists :  the 
the  clause  would  be  superfluous,  which  is  not  to  be  pre- 
sumed. We  have  already  seen  that  no  restrictions  in 
"related  Federal  laws,"  meaning  the  Act  and  its  Regu- 
lation 4,  oppose  Vineland's  transfer  to  the  Finns. 

However,  even  if  Vineland's  Exhibit  "B"  intended  to 
refer  to  the  Form  65  restrictions  by  some  vague  form 
of  incorporation  by  reference,  they  would  not  operate 
to  prevent  Vineland's  sale  if  those  restrictions  were  in- 
valid, as  we  believe  we  have  shown  them  to  be.  If  the 
unlimited  restriction  of  Form  65  is  valid  but  merely 
contractual  in  effect  giving  rise  to  damages  for  its 
breach,  paragraph  IV  would  still  not  prevent  Vineland's 
sale,  for  it  is  clearly  a  condition  subsequent  thereto. 

"A  condition  subsequent  in  a  contract  is  one  which 
follows  liability  upon  the  contract  and  operates  to 
defeat  or  annul  such  liability  upon  the  subsequent 
failure  of  either  party  to  comply  with  the  condi- 
tion."    (12  Am.  Jur.,  Contracts,  Sec.  850.) 

Title  having  already  passed  by  paragraphs  I  and  II  of 
Vineland's  said  Exhibit  "B,"  the  further  condition  fol- 
lowed a  fait  accompli,  and  therefore  related  to  rights 
subsequent  thereto.  The  intention  of  the  parties  so  to 
regard  paragraph  IV  is  reinforced  by  Vineland's  delivery 


2^The  Notice  for  Bids  [Vineland's  Ex.  A]  uses  the  word  "under" 
in  the  same  sense. 
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to  the  Finns  of  a  bill  of  sale  to  the  plane  on  April  14, 
1951,  backdated  to  February  28,  1951. 

Vineland  next  contends  that  only  a  condition  precedent 
would  be  'legal  and  proper,"  since  the  contract  must 
contain  the  same  provisions  as  appeared  in  the  notice 
for  bids  (V.  9).  Elaborate  as  it  is,  Vineland's  reason- 
ing here  is  predicated  upon  a  false  assumption.  The 
notice  for  bids  did  not  specify  the  ''release"  as  a  condi- 
tion precedent  to  passing  title,  only  that  releases  must 
be  secured.  The  contract,  Vineland's  Exhibit  "B,"  con- 
forms thereto. 

In  its  own  attempt  to  invalidate  the  Vineland-Finn 
transfer  and  thereby  shed  its  liability  on  the  counterclaim, 
the  Government  makes  a  similar  statement  which  should 
be  compared  with  the  record.  It  says  (G.  70),  "the 
Notice  indicated  that  there  would  be  no  transfer  of  the 
plane  until  Government  clearance  had  been  obtained  .  .  ." 
We  deny  that  the  Notice  says  any  such  thing. 

The  Government  next  claims  (G.  70)  variance  be- 
tween the  Notice  [Vineland's  Ex.  "A"]  and  the  con- 
tract [Vineland's  Ex.  "B"],  saying  'Tn  addition,  the 
Notice  indicated  that  no  sale  would  be  made  at  any  time 
unless  the  requisite  clearances  were  obtained,  but  the 
contract  indicated  that  the  Finns  could  eventually  obtain 
the  plane  for  salvage  use  even  though  clearance  was  not 
obtained."  It  may  be  noted  that  the  first  part  of  this 
sentence  assumes  the  same  fact  challenged  above. ^*  The 
second  part  likewise  is  not  supported  by  the  record.  For 
Vineland's  contract  Exhibit  "B"   (Par.  IV(4))   provides 


2^The  pertinent  provision  provides:  "Bidders  are  expressly 
notified  that  the  aforesaid  aircraft  was  acquired  by  the  district  from 
the  Government  of  the  United  States  and  the  War  Assets  Adminis- 
tration, subject  to  certain  restrictions  on  the  use  thereof  under  the 
deed  of  conveyance,  and  the  successful  bidder  will  be  required  to 
secure  the  necessary  releases  to  said  restrictions  from  the  proper 
governmental  agency  of  the  United  States  of  America."  [Vine- 
land's  Ex.  A.] 
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that  without  releases,  the  Finns  shall  be  entitled  to  de- 
livery of  the  plane  for  salvage  "provided,  satisfactory 
assurance  is  given  to  the  District  that  existing  Govern- 
mental restrictions  will  not  he  violated  by  the  Contrac- 
tors, or  by  any  other  person,  firm  or  corporation,  with  or 
without  the  consent  of  the  Contractors    .     .     ." 

With  said  proviso  quite  a  different  picture  appears, 
one  which  is  quite  consistent  with  the  Notice.  The  law 
does  not  require  an  idle  act.  If  no  restrictions  existed, 
it  is  not  to  be  presumed  that  Vineland's  Notice  required 
releases  from  no  restrictions.  Even  arguing  that  the 
Notice  did  nevertheless  so  require,  the  assurance  required 
by  Vineland's  contract  proviso  is  a  substantial  equivalent 
thereto.  Such  assurance  could  not  be  satisfactory  unless 
it  served  the  same  purpose  as  the  releases. 

We  note  in  passing  that  this  point  was  raised  by  the 
Government,  not  by  Vineland  so  as  to  entitle  Vineland  to 
rely  thereon.  In  any  event,  we  believe  we  have  shown 
that  it  is  without  merit. 

Vineland  next  argues  that  it  could  not  properly  pass 
title  without  first  receiving  performance,  otherwise  would 
be  to  lend  the  credit  of  the  District,  contrary  to  the  Cali- 
fornia Constitution,  Article  IV,  Section  31 ;  and  that 
if  this  was  intended,  "it  must  be  determined  that  the 
agreement  was  illegal  and  void."  (V.  10).  Vineland's 
brief  does  not  set  forth  the  direct  constitutional  prohi- 
bition relied  upon,  either  verbatim  or  by  summary;  nor 
does  Vineland  cite  this  court  to  any  case  which  it  claims 
has  applied  such  prohibition  to  a  situation  like  the  one 
present  here.  We  believe  that  the  prohibition  does  not 
apply  to  the  facts  at  bar.  The  provision  appears  to  be 
aimed  at  prohibiting  the  State  or  its  political  subdivi- 
sions from  borrowing  or  otherwise  involving  themselves 
upon  their  credit.  In  our  case,  Vineland  was  not  a 
borrower,  it  was  a  seller.  Vineland  borrowed  nothing; 
it  simply  sold  a  plane  to  the  Finns.     The  sale  was  on 
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the  Finns'  credit,  not  Vineland's.  Indeed,  the  Finns  were 
required  by  said  contract  to  post  a  faithful  performance 
bond  in  the  sum  of  $2,100  with  Vineland  [Par.  111(5) 
of  Vineland's  Ex.  "B"],  so  it  is  evident  that  with  respect 
to  the  balance  of  the  consideration,  the  Finns'  credit  was 
relied  upon.  Vineland's  credit  is  nowhere  involved.  This 
Conclusion  receives  additional  weight  when  viewed  in  light 
of  the  fact  that  the  Kern  County  Counsel  drew  up  the 
contract,  Vineland's  Exhibit  ''B,"  and  approved  the  legal 
aspects  thereof  [R.  258]. 

Vineland  next  contends  for  an  ambiguity  in  said  con- 
tract, respecting  the  time  title  was  to  pass  (V.  11).  We 
deny  that  any  ambiguity  exists.  It  is  the  intent  of  the 
school  board,  not  Superintendent  Bancroft  (who  was  its 
agent  but  not  a  member)  which  is  relevant;  hence  its 
references  to  testimony  by  Mr.  Bancroft  are  irrelevant. 
As  to  Board  Member  Johnson's  testimony,  it  nowhere 
refutes  the  intent  manifested  by  Vineland's  contract  and 
bill  of  sale  to  the  plane.  By  the  parol  evidence  rule  it 
could  not.^^ 

Vineland  lists  (V.  11)  other  factors  which  it  says 
established  the  ambiguity  as  to  when  title  passed.  A 
discussion  of  each  is  unnecessary  because,  at  most,  they 
pose  only  a  question  for  the  determination  of  the  trial 
court.  And  here,  by  an  express  finding,  the  trial  court 
has  found  that  "on  February  28,  1951,  [Vineland]  did 
sell  and  did  transfer  constructive  possession  of  said  air- 


^^When  Vineland  attempted  to  show  Board  Member  Johnson's 
contrary  intention  an  objection  thereto  was  interposed  by  the  Gov- 
ernment [R.  590],  and  sustained  by  the  court  fR.  593],  the  court 
observing:  "I  don't  think  it  is  competent  for  the  seller  to  get  on 
the  stand  and  say,  'I  didn't  think  I  was  doing  that' ;  any  more  than 
he  could  get  on  when  he  signs  the  promissory  note,  he  can't  be 
heard  to  get  on  the  stand  and  say,  *I  didn't  really  think  I  was  ob- 
ligating myself  to  pay.  I  didn't  intend  that.'  What  he  objectively 
manifested,  that  is  what  we  are  to  judge  his  intention  by. 

"The  objection  will  be  sustained." 
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craft  to  Defendant  Charles  C.  Finn  and  Defendant  George 
C.  Finn"  [R.  150].  As  a  conclusion  of  law  the  trial 
court  held  to  the  same  effect   [R.  156]. 

Vineland  asks  this  court  to  regard,  instead  of  the 
foregoing,  the  special  verdict  of  the  advisory  jury  in 
answer  to  Interrogatory  No.  2,  that  it  did  not  intend 
to  transfer  title  before  "all  necessary  consents  and  re- 
leases and  waivers"  had  been  procured  (V.  11).  It  is 
true  that  the  trial  court  adopted  the  jury's  findings  as 
its  own  [R.  156].  But  under  the  trial  court's  ruling, 
there  were  no  consents,  releases  or  waivers  to  be  ob- 
tained. If  this  court  rules  differently,  still  Vineland  is 
faced  with  a  specific  finding  that  on  February  28,  1951, 
Vineland  "did  sell"  the  plane.  If  a  general  finding  is 
inconsistent  with  a  specific  finding,  the  latter  controls 
(53  Am.  Jur.,  Trial,  Sec.  1141;  cases  collected  in  23 
McKinney's  Dig.  882).  Accordingly,  the  specific  find- 
ing here  [Finding  No.  3,  R.  150]  must  control  the  gen- 
eral finding  [Finding  No,  21,  R.  156]  incorporating 
the  findings  of  the  advisory  jury. 

But  "the  conditions  of  the  subject  agreement  and  re- 
lated documents  have  not  been  performed,"  Vineland  com- 
plains (V.  12-13).  Admittedly,  Vineland  did  receive 
part  performance  [R.  473].  If  the  Finns'  obligations 
were  conditions  subsequent,  as  we  believe  we  have  shown 
they  were,  that  Vineland  did  not  receive  the  balance 
matters  not.  The  judgment  of  the  trial  court  was  ex- 
pressly made  without  prejudice  to  such  claims  by  Vine- 
land  against  the  Finns  [R.  158].  Further,  it  is  to  be 
noted  there  was  no  finding  made  that  the  Finns  were 
in  default  under  Vineland's  Exhibit  "B."  Indeed,  the 
fact  seems  to  be  to  the  contrary.^" 


^"Superintendent  Bancroft's  testimony  on  this  point  was  that  no 
notice  of  default  or  similar  document  had  ever  been  served  on 
the  Finns,  and  "we  never  saw  any  evidence  that  they  would  not 
perform"  their  contract.     [R.  543.] 
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In  its  Point  II  Vineland  urges  (V.  14)  that  the  Dis- 
trict Court  erred  in  failing  to  rule  that  Vineland's  Ex- 
hibit "B"  and  related  documents  was  a  conditional  sales 
contract.  We  have  no  quarrel  with  the  law  Vineland 
cites  relating  to  title-retained  contracts.  It  is  good  law. 
But  it  does  not  apply  here,  simply  because  Vineland  did 
not  retain  title,  it  delivered  it  to  the  Finns.  It  delivered 
it  with  its  contract  Exhibit  "B,"  and  confirmed  its  in- 
tention some  six  weeks  later  with  its  bill  of  sale  to  the 
plane,  International's  Exhibit  "A."  Vineland's  factual 
argument  that  this  transaction  constituted  a  conditional 
sales  contract  is  substantially  a  duplication  of  its  factual 
argument  that  the  contract  Vineland's  Exhibit  "B"  con- 
stituted a  contract  with  conditions  precedent  to  the  pass- 
age of  title.  Duplicating  our  answer  thereto  would  serve 
no  useful  purpose,  nor  do  we  believe  that  this  court  re- 
quires citations  to  illustrate  the  difference  between  Vine- 
land's  Exhibit  "B"  (and  subsequent  bill  of  sale)  and  a 
conditional  sales  contract. 

B.     Vineland's    Transfer    Was    Authorized    by    Law. 

California  Education  Code,  Section  18701,  provides 
the  authority  for  Vineland  to  make  the  transfer  in  ques- 
tion.^^  In  its  brief,  Vineland  makes  no  contention  that 
the  sale  to  the  Finns  violated  this  section;  indeed,  as  we 
have  seen,  Vineland's  counsel,  the  Kern  County  Counsel, 
approved  the  transaction  as  to  its  legal  aspects  when 
it  was  entered  into   [R.  258]. 

But  the  Government  does  challenge  the  sale  on  this 
ground,  as  a  possible  solution  to  its  liability  on  the  counter- 
claim (G.  69).  Both  its  contention  and  the  answer 
thereto  may  best  be  stated  in  the  words  of  the  trial 
judge,  as  follows   [R.  131]: 

"It  is  urged  nonetheless  that  the  sale  to  defend- 
ants Finn  is  void  because  the  consideration  included 


siSet  forth  at  G.  69. 
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labor  and  materials  as  well  as  cash.  The  applicable 
California  statute  provides  in  part  that  the  'board 
of  any  school  district  may  sell  *  *  *  for  cash 
*  *  *'  [Cal.  Ed.  Code  Sec.  19801.]  This  statute 
is  permissive  only;  the  auxiliary  verb  'may'  does 
not  limit  the  authority  conferred  to  cash  sales.  It 
follows  that  at  least  as  early  as  February  28,  1951, 
defendant  School  District  passed  valid  title  to  de- 
fendants Finn." 

Nothing  in  Miller  v.  McKimion,  20  Cal.  2d  83,  124 
P.  2d  34,  compels  a  different  result.  In  that  case  the 
Board  of  Supervisors  of  Santa  Clara  County  authorized 
McKinnon,  a  member  thereof,  to  have  certain  work  done 
to  a  county  quarry.  Part  of  the  work  was  done  and 
paid  for.  A  taxpayer  sued  to  recover  it,  alleging  that 
no  bids  for  the  work  were  called  for.  The  court  held 
merely  that  such  a  complaint  stated  a  cause  of  action 
since  compliance  with  the  terms  of  a  statute  requiring 
competitive  bidding  and  advertising  by  bids  is  mandatory. 
In  the  instant  case  there  was  both  advertising  and  bid- 
ding [R.  516].^^  Therefore,  the  cited  case  proves  nothing 
in  so  far  as  the  instant  case  is  concerned.  The  same 
is  true  in  respect  of  Los  Angeles  Dredging  Co.  v.  Long 
Beach,  210  Cal.  348,  291  Pac.  839;  Reams  v.  Cooky,  171 
Cal.  150,  152  Pac.  293,  and  Zottman  v.  San  Francisco, 
20  Cal.  96.  All  relate  to  failure  to  comply  with  bidding 
requirements,  and  all  are  cited  in  Miller  v.  McKinnon, 
supra,  as  authority  for  the  decision  in  that  case.  None 
are  even  remotely  analogous  to  the  facts  at  hand. 

Moreover,  it  should  be  noted  that  Vineland's  contract 
Exhibit  "B"  does  provide  for  the  Finns  to  pay  Vineland 
a  cash  consideration  of  $5,000  (Par.  111(2)  ).  It  would 
be  strange  indeed  if  a  contract  providing  for  a  cash  con- 


^^Noteworthy  are  the  recitals  to  that  effect  in  Vineland's  contract. 
Exhibit  "B". 
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sideration  of  $5,000  and  otherwise  valid  should  become 
invalid  because  it  requires  other  considerations  as  well. 
Particularly  is  this  so  where  as  here  the  Finns  were  the 
only  bidders   [R.  150]. 

Likewise,  it  would  be  strange  if  the  Government  could 
successfully  raise  this  point  where  Vineland  in  its  own 
appeal  has  chosen  not  to  do  so.  The  Government  is  not 
in  the  standing  of  a  taxpayer  as  in  Miller  v.  McKinnon, 
supra,  nor  has  it  shown,  as  was  deemed  essential  in  that 
case,  that  it  has  first  demanded  that  corrective  action 
be  brought  by  designated  county  authorities,  and  they 
have  failed  to  do  so. 

We  submit  that  Vineland's  transfer  of  the  plane  to 
the  Finns  was  authorized  by  law;  and  that  deviation,  if 
any,  therefrom  was  minor,  insubstantial,  and  not  within 
the  capacity  of  the  Government  as  complaining  party  to 
complain  of. 

III. 
As  a  Bona  Fide  Purchaser  (Encumbrancer,  Accessor), 
International  Is  Entitled  to  Prior  Rights  in  the 
Plane. 

A.     International  Is  a  Bona  Fide  Purchaser   (Encumbrancer, 

Accessor). 

1.  Under  the  Act.  Under  Section  25^^  of  the  Sur- 
plus Property  Act,  not  only  International,  but  also  Vine- 
land  and  the  Finns  are  to  be  considered  bona  fide  pur- 
chasers^^ from  the  Government.  This  is  the  eflfect  of  the 
holding  of  this  court  in  United  States  v.  Jones  (CCA  9), 
175  F.  2d  278. 


^^Set  forth  supra,  p.  40. 

We  note  that  the  Government  has  failed  to  inckide  Section  25  in 
its  Appendix  B   (G.  81-84). 

^^As  used  herein  the  term  "purchaser"  includes  "encumbrancers" 
and  "accessors". 
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In  Jones'  brief  on  appeal  it  is  stated  (pp.  29-30)  : 

"It  is  to  be  noted  that  Section  25  used  the  term 
'bona  fide  purchaser  for  value.'  Congress  did  not 
use  the  term  bona  fide  purchaser  for  value  without 
notice,  as  now  commonly  used  under  the  Uniform 
Sales  Act  (Calif.  Civil  Code  Section  1744)  but 
omitted  the  requirement  concerning  absence  of  notice. 
The  fact  that  the  factor  of  'value'  was  specifically 
mentioned  in  addition  to  the  requirement  'bona  fide' 
makes  even  clearer  the  intent  to  omit  any  require- 
ment as  to  'notice.'  " 

Thus  it  is  clear  that  International  was  a  bona  fide  pur- 
chaser under  the  Surplus  Property  Act,  prior  in  right  to 
the  United  States  seeking  to  reclaim  surplus  property  of 
which  it  has  disposed. 

2.  Apart  from  the  Act.  The  trial  court  made  findings 
of  fact  as  follows : 

"8.  Said  aircraft  required  substantial  repairs  be- 
fore it  could  be  considered  airworthy.  On  August 
31,  1951  [the  Finns]  as  mortgagor  executed  a  chattel 
mortgage  on  said  aircraft  to  [International],  as 
security  for  a  loan  of  $15,000''    .     .     ." 

'^g  *  *  *  5^j^^  aircraft  remained  in  .  .  . 
International's  possession  until  May  25,  1952,  during 
which  time  .  .  .  International  bestowed  labor  and 
materials  for  its  repair  and  improvement,  of  the  rea- 
sonable value  of  $10,200  for  which  .  .  .  Inter- 
national claimed  an  aircraft  lien  under  the  provisions 
of  California  Code  of  Civil  Procedure  Section  1208.61 
et  seq.    *    *    *" 

"10.  Said  loan  was  made  and  said  labor  and  ma- 
terials were  bestowed  by  Defendant  International  in 


^^International's  cancelled  check  for  $15  000  is  in  evidence  as  its 
Exhibit  F. 
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the  ordinary  course  of  its  business  believing  in  good 
faith  that  Defendants  Finn  were  the  true  and  lawful 
owners  of  the  aircraft" 

It  is  true  that  in  its  special  verdict  the  advisory  jury- 
found  that  International  had  "either  knowledge  or  notice" 
of  (1)  "interests  and  claims  of  .  .  .  Vineland",  and 
(2)  that  the  Government  "claimed  restrictions  upon  the 
use  or  sale  of  the  airplane  in  suit"  when  International  ad- 
vanced the  money  and  did  the  work  on  the  plane  [R.  115]. 
However,  the  special  verdict,  including  the  foregoing,  was 
carried  into  the  trial  court's  findings  of  fact  by  a  general 
finding  only  [Finding  21,  R.  156].  The  trial  court's  find- 
ing of  International's  good  faith,  notwithstanding  such 
knowledge  or  notice,  was  a  specific  finding.  The  rule 
is  well  settled  that  if  a  general  finding  is  inconsistent 
with  a  specific  finding,  the  latter  controls.^^  (53  Am. 
Jur.,  Trial,  Sec.  1141;  cases  collected  in  23  McKinney's 
Dig.  882).  Accordingly,  the  specific  finding  of  Inter- 
national's good  faith  [Finding  No.  10,  R.  152]  must 
control  the  general  finding  incorporating  the  findings  of 
the  advisory  jury  [Finding  No.  21,  R.  156]. 

B.     As   Against   International,   the   Government   Is   Estopped 
to   Deny  That   It   Passed   Title   to   Vineland. 

The  principles  of  estoppel  are  familiar  in  equity,  whether 
by  deed,  or  in  pais.  Thus  by  his  deed  one  is  estopped  to 
deny  that  he  granted  or  that  he  had  good  title  {Rhine 
V.  Ellen,  36  Cal.  362).  Estoppel  in  pais  or  equitable 
estoppel  refers  to  all  estoppels  otherwise  than  by  record, 
deed  or  contract  (10  Cal.  Jur.  625).  One  form  of  this  is 
permitting  apparent   title   to   be   in   another   whereby  an 


^^The  advisory  jury's  said  finding  as  substantially  quoted  is  still 
far  short  of  knowledge  that  the  Govenrment  still  claimed  title.  For 
obviously,  International  couldn't  know  that  the  Government  claimed 
title  if  as  found  by  the  jury  International  in  good  faith  beHeved 
that  the  Finns  were  the  true  and  lawful  owners  of  the  airplane. 
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innocent  third  party  is  led  into  dealing  with  him  to  its 
damage  (10  Cal.  Jur.  641). 

The  Government  may  contend  that  it  cannot  be  estopped 
to  assert  title  to  the  airplane,  either  by  deed  or  in  pais. 
We  believe  the  law  is  to  the  contrary  where  as  here  the 
Government  initiates  suit  and  asks  for  equitable  relief  in 
the  form  of  a  declaratory  judgment.  That  such  formi 
of  remedy  is  equitable  is  well  established. 

Gordon  Johnson  Co.  v.  Hunt  (D.  C.  Ohio  1952), 

102  Fed.  Supp.  1008; 
Crosley  Corp.  v.  Westinghonse,  43  Fed.  Supp.  690; 
Caven  v.  Clark  (D.  C.  Ark.  1948),  78  Fed.  Supp. 

295; 
Sellers  v.  Johnson   (D.   C.   Iowa   1946),   69  Fed. 
Supp.  778,  reversed  on  other  graunds,  163  F.  2d 
877. 

Thus  in  United  States  v.  Stinson,  197  U.  S.  200,  205: 
*Tt  is  a  good  defense  to  an  action  to  set  aside  a 
patent  that  the  title  has  passed  to  a  bona  fide  pur- 
chaser, for  value,  without  notice.  And,  generally 
speaking,  equity  will  not  simply  consider  the  question 
whether  the  title  has  been  fraudulently  obtained  from 
the  Government,  but  will  also  protect  the  rights  and 
interests  of  innocent  parties  (citations)." 

The  rule,  its  reasons,  and  authorities  have  been  stated 
in  the  well-reasoned  case  of  Daniell  v.  Sherrill  (Fla.  1950), 
48  So,  2d  36,  as  follows : 

'Tt  should  be  borne  in  mind  that  here  the  State 
has  come  into  its  courts  and  impleaded  its  own  citizens 
and  asked  that  title  in  the  State  be  quieted  against  the 
claims  and  equities  of  those  citizens.  The  State  is 
the  moving  party:  it  invoked  the  jurisdiction  of  a 
court  of  equity.  The  Sovereign,  in  such  a  situation 
is  bound  by  the  maxim,  'He  who  seeks  equity  must  do 
equity',  to  the  same  extent  that  any  citizen  would 
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be  bound.  It  has  been  aptly  said:  'If  we  say  with 
Mr.  Justice  Holmes,  "men  must  turn  square  corners 
when  they  deal  with  the  government",  it  is  hard  to 
see  why  the  Government  should  not  be  held  to  a  like 
standard  of  rectangular  rectitude  when  dealing  with 
its  citizens.'  48  Harvard  Law  Review,  1299.  See 
the  case  of  State  of  Iowa  v.  Carr,  8  Cir.,  191  F. 
257,  266  where  the  Court  said: 

"  'But  the  great  weight  of  authority,  the  stronger 
reasons  and  the  settled  rule  upon  this  subject  in  the 
courts  of  the  United  States,  is  that,  while  mere  delay 
does  not,  either  by  limitation  or  laches,  of  itself  con- 
stitute a  bar  to  suits  and  claims  of  a  state  or  of 
the  United  States,  yet,  when  a  sovereignty  submits 
itself  to  the  jurisdiction  of  a  court  of  equity  and  prays 
its  aid,  its  claims  and  rights  are  judicable  by  every 
other  principle  and  rale  of  equity  applicable  to  the 
claims  and  rights  of  private  parties  under  similar 
circumstances. 

**  'The  equitable  claims  of  a  state  or  of  the  United 
States  appeal  to  the  conscience  of  a  chancellor  with 
the  same,  but  with  no  greater  or  less  force  than  would 
those  of  an  individual  under  like  circumstances. 
United  States  v.  Stinson,  197  U.  S.  200,  204,  205, 
25  S.  Ct.  426,  49  L.  Ed.  724;'  (and  citing  many  other 
cases). 

"In  the  cited  case  equitable  estoppel  to  assert  title 
to  lands  was  held  to  bar  the  State  of  Iowa. 

"In  United  States  v.  Stinson,  7  Cir.,  125  F.  907, 
910,  affirmed  197  U.  S.  200,  25  S.  Ct.  426,  49  L. 
Ed.  724,  the  doctrine  of  estoppel  was  applied  to  the 
United  States,  the  Court  saying:  'The  government 
may  not  in  conscience  ask  a  court  of  equity  to  set  on 
foot  an  inquiry  that,  under  the  circumstances  of  the 
case,  would  be  an  unfair  or  inequitable  inquiry.    The 
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substantial  considerations  underlying  the  doctrine  of 
estoppel  apply  to  government  as  well  as  to  individuals 
(citations)." 

The  Daniel!  case  is  annotated  in  23  A.  L.  R.  2d  1410, 
"Estoppel  of  United  States,  State,  or  political  subdivision 
by  deed  or  other  instrument."  There  (p.  1424)  it  is 
stated : 

"That  sovereignty  of  the  state  or  the  United  States 
alone  will  not  prevent  an  estoppel  by  deed  receives 
direct  support  in  other  cases  in  which,  although  not 
discussing  the  effect  of  sovereignty  alone  in  this  re- 
gard, the  courts  have  held,  upon  the  merits  of  the 
individual  cases  involved,  that  the  sovereign  was 
estopped  by  various  types  of  instruments,  or  the  re- 
citals therein. 

''United  States.— Fletcher  v.  Peck  (1810),  6 
Cranch  87,  3  L.  ed.  162,  injra,  this  section;  Lindsey 
V.  Hawes  (1863),  2  Black  554,  17  L.  ed.  265,  infra, 
Sec.  5 ;  St.  Paul  &  Pacific  R.  Co.  v.  Schurmeir  ( 1869), 
7  Wall  272,  19  L.  ed.  74,  infra,  Sec.  5;  Branson  v. 
Wirth  (1873),  17  Wall.  32,  21  L.  ed.  566  (dictum), 
infra.  Sec.  5;  Cahn  v.  Barnes  (1881,  C.  C.  Or.), 
7  Sawy.  48,  5  F.  326,  infra,  this  section." 

In  the  instant  case,  the  Government  has  come  into  its 
own  court  to  seek  a  declaratory  judgment. 

"But  when  the  government  seeks  its  rights  at  the 
hands  of  a  court,  equity  requires  that  the  rights  of 
others  as  well  be  protected.  Carr  v.  United  States, 
98  U.  S.  438,  25  L.  Ed.  209.  The  Government  may 
not  in  conscience  ask  a  court  of  equity  to  set  on  foot 
an  inquiry  that,  under  the  circumstances  of  the  case, 
would  be  an  unfair  or  inequitable  inquiry.  The  sub- 
stantial considerations  underlying  the  doctrine  of 
estoppel  apply  to  government  as  well  as  to  individuals 
(citations)"  {United  States  v.  Stinson,  125  Fed. 
907,  910.) 


By  its  sales  receipt  of  July  10,  1946  [International's 
Ex.  A]  the  Government  transferred  title  to  the  airplane. 
By  its  Release  of  Custody  of  Aircraft  dated  July  25,  1946 
[Government's  Ex.  4]  the  Government  transferred  pos- 
session. Vineland  thereby  was  permitted  by  the  Govern- 
ment to  appear  as  owner  for  all  purposes.  When  Inter- 
national's interest  attached  in  good  faith  and  for  value, 
the  Government  in  this  suit  should,  like  any  private  litigant 
seeking  equity,  be  estopped  to  deny  the  reasonable  effect 
of  its  acts. 

It  is  likewise  in  the  issuance  by  the  Administrator 
of  Civil  Aeronautics  to  the  Finns  of  a  certificate  of  regis- 
tration. It  is  true  under  the  Civil  Aeronautics  Act  of 
1938,  as  amended  (49  U.  S.  C,  Sec.  521)  that  such 
certificate  is  not  evidence  of  ownership  in  any  proceeding 
where  ownership  is  an  issue.  But  it  is  undisputed  that 
the  CAA  went  further  here.  This  was  a  first  regis- 
tration. CAA  was  aware  that  the  airplane  was  owned 
by  Vineland,  and  previously  had  been  purchased  under 
educational  disposal  provisions  of  Regulation  4  [R.  400]. 
Its  duty  was  to  receive  evidence  of  ownership  before  reg- 
istering the  plane  to  the  Finns. ^^ 

International  relied  and  was  entitled  to  rely  on  this  reg- 
istration certificate  so  issued,^^  as  a  representation  that 


^'^The  CAA  in  its  official  form  of  application  for  a  registration 
certificate  sets  forth  an  instruction  as  follows : 

"New  or  Previously  Unregistered  Aircraft — The  applicant  foJ 
registration  of  a  new  or  previously  unregistered  aircraft  must  sub- 
mit proof  of  his  ownership."     [International's  Ex.  M.] 

^^International  also  relied  upon  a  report  by  an  established  air- 
craft title  searcher  in  Washington  who  reported  that  from  CAA 
records  title  was  clear  [R.  628;  International's  Exs.  "K,"  "L"]. 
International's  witness  testified  this  was  in  the  ordinary  course  of 
business  [R.  629],  and  one  of  the  Government's  expert  witnesses, 
Gordon  D.  Strube,  likewise  testified  that  a  check  by  a  title  service 
who  goes  over  to  the  CAA  and  checks  through  the  file  "is  the  usual 
case"   [R.  675]. 
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the  Government  officials  who  authorized  it  had  obeyed  the 
law;  that  clearances  were  unnecessary,  or  if  necessary, 
they  had  been  duly  obtained  from  the  proper  agency. 
CAA  knew  that  Federal  Security  Administration  was 
the  proper  agency. ^^  So  relying,  International  loaned  the 
Finns  $15,000  in  cash,  and  performed  $10,200  worth  of 
work  on  the  airplane. 

Since  the  Government  intentionally  created  a  record  title 
in  the  Finns,  and  thus  led  International  to  believe  that  it 
was  true,  and  to  act  upon  it,  the  case  comes  squarely  within 
the  rule  codified  in  the  Code  of  Civil  Procedure,  Section 
1962: 

"The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

<<;):  ;}:  ^  ;)c  :jc  >|c  H<  H^ 

"3.  Whenever  a  party  has,  by  his  own  declaration, 
act,  or  omission,  intentionally  and  deliberately  led 
another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising 
out  of  such  declaration,  act,  or  omission,  be  per- 
mitted to  falsify  it;     .     .     ." 

So  stated,  this  is  a  positive  rule  of  law.  No  requirement 
regarding  notice  or  the  lack  of  it  is  imposed. 

Even  as  a  rule  of  equitable  estoppel,  ignorance  of  the 
fact  is  not  always  required.  In  19  Am.  Jur.  740  "Estop- 
pel", it  is  said : 

-J  "It  is  not  always  true,  however,  that  no  estoppel 

will  arise  when  the  party  to  whom  the  representation 


^^At  a  meeting  in  Washington  with  George  C.  Finn  concerning 
his  desire  to  register  the  plane  with  CAA,  representatives  of  both 
CAA  and  FSA  were  present  [R.  691].  FSA's  witness,  Edward 
G.  Bradley,  was  aware  that  the  Finns  intended  to  register  the  air- 
craft with  CAA  and  intended  to  fly  it  fR.  726].  Yet  FSA  took 
no  steps  to  prevent  the  registration  fR.  728].  Also,  Mr.  Bradley 
testified  that  he  knew  of  no  reason  why  FSA  could  not  have  sent  a 
copy  of  WAA  Form  65  to  CAA  for  insertion  into  the  file  of  the 
plane  [R.  807]. 


is  made  has  knowledge  as  to  the  truth  of  all  the  facts. 
For  example,  the  owner  of  a  known  right  or  title  may 
by  his  representations,  acts,  or  silence  so  lead  another 
to  act  in  the  belief  that  the  owner  has  waived,  sur- 
rendered, or  abandoned  his  right  or  title  that  he 
will  be  estopped  from  asserting  it  to  the  injury  of 
him  who  has  changed  his  position  in  reliance  upon 
the  owner's  representations,  acts,  or  silence.  Like- 
wise, it  seems  that  where  property  is  taken  for  public 
uses,  it  is  not  necessary,  in  order  to  enable  the  taker 
to  invoke  the  doctrine  of  estoppel  against  the  owner, 
that  he  shall  have  been  acting  in  ignorance  of  the 
real  condition  of  the  title." 

Likewise  in  Estate  of  David,  38  Cal.  App.  2d  579,  584, 
where  the  court  states : 

".  .  .  Though  ignorance  of  the  truth  is  a  primary 
essential  on  the  part  of  the  one  pleading  an  estoppel 
in  pais,  our  courts  have  recognized  another  species  of 
estoppel,  called  'quasi  estoppel,'  which  is  based  upon 
the  principle  that  one  cannot  blow  both  hot  and  cold, 
or  that  one  'with  full  knowledge  of  the  facts  shall 
not  be  permitted  to  act  in  a  manner  inconsistent  with 
his  former  position  or  conduct  to  the  injury  of  an- 
other.' (10  Cal.  Jur.,  p.  645;  McDanels  v.  General 
Ins.  Co.,  1  Cal.  App.  (2d)  454,  459  (36  Pac.  (2d) 
829).)" 

The  Government  here  is  attempting  to  blow  both  hot 
and  cold.  Its  regulations  (14  C.  F.  R.  501.4)  require 
an  applicant  for  registration  to  submit  proof  of  owner- 
ship satisfactory  to  the  Administrator  of  Civil  Aero- 
nautics [R.  723].  Since  registration  was  here  issued, 
we  must  assume  that  the  submitted  proof  was  in  fact 
satisfactory  to  that  official,  who  by  his  agents  had  actual 
notice  of  the  Government's  claims  [R.  692].  Other  of- 
ficials in  the  Federal  Security  Administration  had  actual 
notice  of  the  Finns'  intention  to  seek  and  obtain  registra- 


tion  [R.  703,  726].  By  force  of  statute,  they  had  at  least 
constructive  notice  of  the  registration  itself  on  April  16, 
1951.  These  included  Mr.  Baxter,  then  Chief,  Surplus 
Property  Utilization  Division,  who  had  authority  to  waive 
the  restrictions  [R.  728].  Yet  neither  he  nor  anyone 
else  in  Federal  Security  Administration  did  anything  to 
record  a  copy  of  Government's  Exhibit  1  with  Civil  Aero- 
nautics Administration  [R.  728].  This  alone  may  have 
afforded  a  caveat  to  the  belief  disseminated  by  the  Ad- 
ministrator of  Civil  Aeronautics  that  he  knew  of  no  rea- 
son why  the  Finns'  proof  of  ownership  was  not  satisfac- 
tory to  him. 

Indeed,  officials  of  Federal  Security  Administration  did 
nothing  at  all  on  the  matter  to  bring  to  International's 
notice  that  the  Government  claimed  title  to  the  aircraft 
until  it  filed  the  instant  action  some  fourteen  months  later, 
on  July  3,  1952.  This  was  after  International's  interest 
had  attached  in  reliance  upon  the  record  title,  which  the 
Government  by  "blowing  hot,"  both  created  and  failed 
to  deny. 

In  its  position  as  a  suitor  seeking  equitable  relief,  the 
Government  is  not  immune  from  an  equitable  estoppel 
arising  from  these  facts.  (See  Smale  &  Robinson,  Inc. 
V.  United  States  (D.  C,  S.  D.  Cal.),  123  Fed.  Supp.  457.) 
The  trial  court  recognized  this  by  granting  leave  to  In- 
ternational to  file  its  amendment  to  answer  pleading  these 
facts  as  issues  in  this  lawsuit  at  the  close  of  trial  [R. 
107]. 

C.     As  Against  International,  Vineland  Is  Estopped  to  Deny 
That  It  Passed  Title  to  the  Finns. 

So  also,  Vineland  is  subject  both  to  estoppel  by  deed, 
and  estoppel  in  pais.  Its  bill  of  sale  dated  February  28, 
1951,  recites  that  it  is  the  owner  of  the  "full  legal  and 
beneficial  title  of  the  aircraft,"  and  "certifies  that  same 
is  not  subject  to  any  mortgage  or  other  encumbrance." 
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As  against  International,  Vineland  now  is  estopped  to 
deny  that  its  bill  of  sale  passed  the  title  it  purported  to 
pass. 

Moreover,  Vineland  is  estopped  to  deny  the  truth  of 
the  recitations  in  its  contract,  Vineland's  Exhibit  "B," 
which  are  as  follows: 

"Whereas,  the  District  did  heretofore  advertise 
for  bids  for  the  sale  of  a  C-46  Aircraft  #23645,  in 
the  -manner  prescribed  by  law  and  in  the  manner  pre- 
scribed by  the  applicable  provisions  of  the  Educa- 
tion Code  of  the  State  of  California,  and 

"Whereas,  the  Contractors  submitted  their  writ- 
ten bid  to  purchase  said  C-46  Aircraft  #23645  from 
the  District.  Said  bid  was  in  accordance  with  the 
aforesaid  'Notice  Calling  for  Bids'  and  with  the 
specifications  adopted  by  the  District  and  referred 
to  in  said  notice,  a  copy  of  which  specifications  are 
attached  hereto,  marked  'Exhibit  A,'  and  made  a 
part  hereof  as  if  fully  set  out  at  length;  and 

"Whereas,  the  bid  submitted  by  the  Contractors 
was  the  only  bid  received  by  the  District  and  was 
duly  accepted  by  the  District  in  the  manner  provided 
by  law,  and  in  the  manner  provided  by  applicable 
provisions  of  the  Education  Code;". 

Code  of  Civil  Procedure,  Section  1962(2),  provides: 
"The  following  presumptions,  and  no  others,  are 
deemed  conclusive: 

"2.  The  truth  of  the  facts  recited,  from  the  re- 
cital in  a  written  instrument  between  the  parties 
thereto,  or  their  successors  in  interest  by  a  subse- 
quent title ;  but  this  rule  does  not  apply  to  the  recital 
of  a  consideration;". 
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This  statute  makes  no  exception  in  favor  of  school 
districts. 

The  facts  present  also  make  out  an  equitable  estoppel 
against  Vineland,  from  which  it  is  not  immune.  Vine- 
land  delivered  title  of  the  airplane  to  the  Finns,  and 
clothed  them  with  apparent  (if  not  true)  ownership. 
Vineland  then  released  the  plane  to  the  Finns  knowing 
that  they  intended  to  license  it,  and  that  this  would  re- 
quire that  additional  work  be  done  on  it  [R.  543].  Upon 
these  acts  International  relied  to  its  damage.  The  facts 
giving  rise  to  estoppel  in  pais  are  clearly  present. 

Nor  does  the  law  permit  Vineland  to  escape  the  effect 
of  estoppel  merely  because  it  is  a  political  subdivision  of 
the  State  of  Cahfornia. 

In  People  v.  Gustafson,  53  Cal.  App.  2d  230,  242,  the 
court  states: 

"A  state,  as  well  as  an  individual,  may  be  estopped 
where  the  necessary  elements  or  grounds  of  estoppel 
are  present  (City  of  Los  Angeles  v.  Cohn,  101  Cal. 
373  (35  Pac.  1002);  31  C.  J.  S.,  Sec.  138,  p.  405); 
it  may  be  estopped  when  acting  in  its  proprietary 
capacity  as  distinguished  from  its  governmental  ca- 
pacity (31  C.  J.  S.,  Sec.  140,  p.  413)  ;  and  it  may 
be  estopped  by  the  acts  of  its  public  officials  done 
in  the  exercise  of  powers  expressly  conferred  by 
law,  and  by  their  acts  or  omissions  when  acting 
within  the  scope  of  their  authority  (31  C.  J.  S., 
Sec.  142,  p.  417)." 

In  Brown  v.  Town  of  Sehastopol,  153  Cal.  704,  the 
Town  entered  into  a  contract  with  Brown  for  some  real 
estate.  The  contract  was  defective  because  it  was  oral, 
and  the  board  of  trustees'  minutes  failed  to  show  the 
Town's  acceptance.  However,  the  Town  performed  cer- 
tain work  required  of  it  and  took  possession.     Brown's 
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devisees  sued  to  quiet  title;   held,   for  the   Town.     The 

court  states   (p.  709)  : 

".  .  .  It  is  well  settled  that  the  contract  of  a 
municipal  corporation,  when  exercising  other  than 
its  governmental  functions,  and  within  the  limits  of 
its  charter  powers,  are  construed  by  the  same  laws 
that  govern  the  contracts  of  private  parties.  Thus 
the  doctrine  of  estoppel  in  such  a  contract  may  be 
invoked  on  behalf  of  or  against  a  municipality.  Says 
Bigelow  on  Estoppel  (sec.  1128):  'But  it  is  a  well- 
settled  principle,  applicable  alike  to  the  states  and 
the  United  States,  that  whenever  a  government  de- 
scends from  the  plains  of  sovereignty  and  contracts 
with  parties,  such  government  is  regarded  as  a  pri- 
vate person  itself,  and  is  bound  accordingly.  A  state 
in  its  contracts  with  individuals  must  be  judged  and 
must  abide  by  the  same  rules  which  govern  indi- 
viduals in  similar  cases,  and  when  such  a  contract 
comes  before  a  court  the  rights  and  obligations  of 
the  contracting  parties  will  be  adjudged  upon  the 
same  principles  as  if  both  contracting  parties  zvere 
private  persons/  (See,  also,  Sacramento  County  v. 
Southern  Pacific  Co.,  127  Cal.  222  (59  Pac.  568, 
825)  ;  Contra  Costa  County  v.  Breed,  139  Cal.  432 
(73  Pac.  189).)  .  .  .  Plaintiffs  here  seek  to  hold 
all  the  benefits  while  refusing  performance.  They 
are  estopped  from  so  doing,  under  fundamental  and 
well-settled  principles." 

In  Farrell  v.  County  of  Placer,  23  Cal.  2d  624,  plain- 
tiff failed  to  file  a  timely  claim  for  her  personal  injuries 
because  of  certain  conduct  of  county  officials.  The  claim 
statute  is  mandatory,  and  the  county  contended  that  its 
requirement  could  not  be  waived  or  excused  by  estoppel; 
held,  for  plaintiff.    The  court  states  (p.  627) : 

"It  has  been  said  generally  that  a  governmental 
agency  may  not  be  estopped  by  the  conduct  of   its 
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officers  or  employees  (10  Cal.  Jur.  650-651),  but 
there  are  many  instances  in  which  an  equitable  estop- 
pel in  fact  will  run  against  the  government  where 
justice  and  right  require  it.  (City  of  Los  Angeles 
V.  Cokn,  101  Cal.  ZIZ  (35  P.  1002);  Fresno  v. 
Fresno  C.  &  I.  Co.,  98  Cal.  179  (32  P.  943) ;  Sacra- 
mento V.  Chinie,  120  Cal.  29  (52  P.  44) ;  Brown 
V.  Town  of  Sehastopol,  153  Cal.  704  (96  P.  363,  19 
L.  R.  A.  N.  S.  178) ;  Times-Mirror  Co.  v.  Superior 
Court,  3  Cal.  2d  309  (44  P.  2d  547) ;  Sutro  v.  Pettit, 
74  Cal.  332  (16  P.  7,  5  Am.  St.  Rep.  442)  ;  City  of 
Los  Angeles  v.  County  of  Los  Angeles,  9  Cal.  2d 
624  (72  P.  2d  138,  113  A.  L.  R.  370);  Contra 
Costa  Water  Co.  v.  Breed,  139  Cal.  432  (43  P. 
189)  ;  County  of  Los  Angeles  v.  Cline,  185  Cal.  299 
(197  P.  67) ;  La  Societe  Francaise  v.  California  Emp. 
Com.,  56  Cal.  App.  2d  534  (133  P.  2d  47);  McGee 
V.  City  of  Los  Angeles,  6  Cal.  2d  390  (5  P.  2d 
925) ;  Ernst  v.  Tiel,  51  Cal.  App.  737  (197  P.  809) ; 
People  V.  Gustafson,  53  Cal.  App.  2d  230  (127  P. 
2d  627) ;  Hewel  v.  Ho  gin,  3  Cal.  App.  248  (84  P. 
1002).)  It  has  been  aptly  said:  'If  we  say  zvith 
Mr.  Justice  Holmes,  ''Men  must  turn  square  corners 
when  they  deal  with  the  Government/'  it  is  hard  to 
see  why  the  government  should  not  be  held  to  a  like 
standard  of  rectangular  rectitude  when  dealing  with 
its  citizens.'     (48  Harv.  L.  Rev.  1299.)" 

If  these  purposeful  words  have  any  meaning  at  all. 
they  require  no  clarification.  We  submit  that  Vineland 
can  be,  and  on  the  facts  here  present  are  estopped  both 
in  deed  and  in  pais. 

D.     International   Has  a   Valid   Recorded   Chattel    Mortgage. 

International's  chattel  mortgage  securing  its  loan  of 
$15,000  was  recorded  by  CAA  on  November  14,  1951 
[Finding  8,  R.  152].  As  seen,  the  trial  court  found  that 
the  loan  was  made  in  good  faith  [Finding  10,  R.   152]. 
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Even  if  this  court  should  regard  instead  the  advisory 
jury's  finding  that  International  had  "knowledge  or  no- 
tice" of  the  Government's  claimed  restrictions  and  Vine- 
land's  interests  and  claims,  this  cannot  defeat  Interna- 
tional's recorded  chattel  mortgage.  "Actual  notice"  alone 
can  defeat  such  rights. 

Section  503(c)  (52  Stat.  977,  49  U.  S.  C.  523(a)) 
provides : 

"No  conveyance  .  .  .  shall  be  valid 
against  any  person  other  than  the  person  by  whom 
the  conveyance  or  other  instrument  is  made  or  given 
.  .  .  or  any  person  having  actual  notice  thereof, 
until  such  conveyance  or  other  instrument  is  filed 
for  recordation  in  the  ofiice  of  the  Administrator. 
For  the  purposes  of  this  subsection  (c),  such  con- 
veyance or  other  instrument  shall  take  eflfect  from 
the  time  and  date  of  its  filing  for  recordation,  and 
not  from  the  time  and  date  of  its  execution." 

We  do  not  believe  that  Form  65  is  a  conveyance.  It 
is  by  intent  an  application  containing  a  certification  and 
an  agreement  imposing  personal  covenants  only.  But  if 
the  Government's  contention  to  the  contrary  be  accepted, 
its  rights  if  any  must  be  recorded,  or  International  must 
be  shown  to  have  actual  notice  thereof. 

California  Civil  Code,  Section  18,  provides: 
"Notice  is : 

"1.  Actual — which  consists  in  express  informa- 
tion of  a  fact ;  or, 

"2.     Constructive — which  is  imputed  by  law." 

California  Civil  Code,  Section  19,  provides: 

"Every  person  who  has  actual  notice  of  circum- 
stances sufficient  to  put  a  prudent  man  upon  inquiry 
as  to  a  particular  fact,  has  constructive  notice  of  the 
fact  itself  in  all  cases  in  which,  by  prosecuting  such 
inquiry,  he  might  have  learned  such  fact." 
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The  advisory  jury's  findings  that  International  had 
"either  knowledge  or  notice"  falls  short  of  a  positive  find- 
ing of  actual  notice.  Nowhere  in  this  record  appears  even 
a  scintilla  of  evidence  that  International  had  actual  notice 
of  the  restrictions/"  or  of  Vineland's  claims.  These  find- 
ings to  be  supported  at  all  must  be  on  the  theory  of 
constructive  notice,  which  fails  to  meet  the  requirement 
of  actual  notice  in  Section  503(c)  above. 

E.     Internaitonal   Has  a  Valid   Aircraft   Lien. 

The  trial  court  found  that  the  aircraft  in  suit  "remained 
in  .  .  .  International's  possession  until  May  25,  1952, 
during  which  time  .  .  .  International  bestowed  labor 
and  materials  for  its  repair  and  improvement,  of  the  rea- 
sonable value  of  $10,200  for  which  said  .  .  .  International 
claimed  an  aircraft  lien  under  the  provisions  of  Cali- 
fornia Code  of  Civil  Procedure,  Section  1208.61,  et  seq^^ 
.  .  .  International  contends  that  it  has  at  no  time  re- 
leased said  claimed  lien  or  consented  to  possession  in  the 


^°In  his  discussions  with  International's  representative  Mr.  Bat- 
chelor,  George  C.  Finn  testified  he  never  discussed  WAA  Form  65 
[R.  441]  ;  Mr.  Batchelor  testified  he  had  never  seen  a  Form  65  or 
heard  of  any  restrictions  or  scrap  warranty  at  the  time  Interna- 
tional loaned  the  $15,000  [R.  625]  or  did  the  work  on  the  plane 
[R.  633].  There  was  no  other  contrary  evidence  on  "actual  notice" 
to  International, 

^^Sec.  1208.61  :  "Subject  to  the  limitations  set  forth  in  this 
chapter,  every  person  has  a  lien  dependent  upon  possession  for  the 
compensation  to  which  he  is  legally  entitled  for  making  repairs  or 
performing  labor  upon,  and  furnishing  supplies  or  materials  for, 
and  for  the  storage,  repair,  or  safekeeping  of,  any  aircraft,     .     .     ." 

Sec.  1208.62:  "That  portion  of  such  lien  in  excess  of  two  hun- 
dred fifty  dollars  ($250)  for  work  or  services  rendered  or  per- 
formed at  the  request  of  any  person  other  than  the  holder  of  the 
legal  title  is  invalid,  unless  prior  to  commencing  such  work  or  serv- 
ice the  person  claiming  the  lien  gives  actual  notice  to  the  legal 
owner  and  the  mortgagee,  if  any,  of  the  aircraft,  and  the  written 
consent  of  the  legal  owner  and  the  mortgagee  of  the  aircraft  is 
obtained  before  such  work  or  services  are  performed.  For  the  pur- 
poses of  this  chapter  the  person  named  in  the  federal  aircraft  regis- 
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Defendants  Finn  after  May  25,  1952."  The  Finns  took 
the  plane  from  International's  possession  on  May  25, 
1952,  without  its  consent  [R.  476-479].  Hence  Inter- 
national's lien  was  not  lost.  (See  Hitie  v.  Howard  Soo 
Hoo,  132  Cal.  App.  (Supp.)  787,  793.) 

However,  the  Government  contends  there  can  be  no 
lien  as  against  its  interest,  if  any,  without  its  consent 
(G.  53).  That  rule  applies  where  the  Government  is 
carrying  out  its  sovereign  functions  with  respect  to  prop- 
erty to  which  it  has  full  title.  N  lllH  was  not  such  an 
item  of  property  after  its  sale  to  Vineland.  If  the  Gov- 
ernment retained  any  interest  in  the  aircraft,  it  was  cer- 
tainly something  less  than  the  bundle  of  rights  which  we 
recognize  as  full  ownership.  International  submits  that 
such  an  interest,  if  any,  was  subject  to  lien. 

Thus  in  United  States  v.  United  Aircraft  Corp.  (D.  C. 
Conn.,  1948),  80  Fed.  Supp.  52,  2  Avi.  14663,  War 
Assets  Administration  sold  two  aircraft  to  Hoosier  and 
took  back  a  mortgage  on  each.  The  mortgages  were  re- 
corded with  the  CAA.  Hoosier  removed  the  engines  from 
one  aircraft  and  had  them  overhauled  by  United.  United 
claimed  an  artificer's  lien  superior  to  the  Government's 
mortgage.  The  Government  sued  in  replevin.  Defense, 
that  the  engines  were  not  particularly  described  in  the 
mortgage,  and  hence  the  mortgage  was  not  binding  on 
defendant.     Held,  for  defendant.     The  court  states: 

".     .     .     The  statute,  by  its  recordation  require- 
ment, voids  as  to  third  parties,  without  actual  notice, 

tration  certificate  issued  by  the  Administrator  of  Civil  Aeronautics 
shall  be  deemed  to  be  the  legal  owner." 

Sec.  1208.64:  "Whenever  the  lien  upon  any  aircraft  is  lost  by 
reason  of  the  loss  of  possession  through  trick,  fraud,  or  device,  the 
repossession  of  such  aircraft  by  the  lienholder  revives  the  lien, 
but  the  lien  so  revived  is  subordinate  to  any  right,  title,  or  interest 
of  any  person  under  any  sale,  transfer,  encumbrance,  lien,  or  other 
interest  acquired  or  secured  in  good  faith  and  for  value  between 
the  time  of  the  loss  of  possession  and  the  time  of  repossession." 
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conveyances  not  recorded.  The  principles  of  fraudu- 
lent conveyance  of  personalty  without  transfer  of 
possession  are  to  be  applied  except  so  far  as  notice 
to  third  persons  has  been  given  in  acordance  with 
the  terms  of  the  Federal  statute. 

".  .  .  Here  the  instrument  itself  lacks  a  suf- 
ficiency of  description  of  the  engines  to  meet  any 
standard  of  fair  notice  to  third  persons  dealing  with 
the  engines  under  the  circumstances  in  which  engines 
are  used  and  maintained. 

"We  do  not  reach  the  question  whether  an  arti- 
ficer's lien  can  take  precedence  over  a  valid  govern- 
ment lien,  by  way  of  mortgage,  since  the  govern- 
ment lien  on  the  engines  is  invalid  as  to  third  parties. 
Moreover,  the  case  cited  by  the  plaintiff,  U.  S.  v.  Car- 
dinale  Warehousing  Corporation  et  al.  (1946),  65 
F.  Supp.  760,  would  not  be  in  point  if  the  question 
of  priority  were  before  us.  In  that  case  there  was 
no  question  but  that  the  full  title  to  the  goods  was  in 
the  United  States.  Liens  on  government  property 
might  well  cripple  the  United  States  in  carrying  out 
is  sovereign  functions.  No  such  danger  is  apparent 
in  applying  to  the  United  States,  as  the  holder  of  se- 
curity for  a  debt,  the  same  rules  as  to  validity  and 
priority  of  security  as  are  applied  to  any  citizen. 

"Therefore,  in  a  situation  such  as  this,  an  arti- 
ficer's lien  may  take  precedence  over  a  government 
lien  invahd  as  to  third  parties." 

The  Government  next  contends  that  the  California  lien 
law  is  invalid  since  it  is  dependent  on  possession  (G.  53). 
No  cases  are  cited  in  support  of  this  claim,  and  a  similar 
claim  was  rejected  by  the  court  in  Davenport  v.  Grnndy 
Motor  Sales  Co.,  28  Gal.  App.  409,  152  Pac.  932.  There, 
plaintiff  sold  a  car  to  X  under  a  conditional  sales  con- 
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tract  reserving  title  in  the  Seller.  X  left  it  with  defen- 
dant who  made  repairs  and  asserted  a  lien  under  \^ehicle 
Code,  Section  3051,  which  provides:  "a  person  who  makes, 
alters  or  repairs  any  article  of  personal  property,  at  the 
request  of  the  owner,  or  legal  possesor  of  the  property, 
has  a  lien  on  the  same  for  his  reasonable  charges  for 
the  balance  due  for  such  work  done  and  materials  fur- 
nished, and  may  retain  possession  of  the  same  until  the 
charges  are  paid.''  X  defaulted  and  plaintiff  sought  to 
reclaim  the  car.  contending  that  the  statute  was  uncon- 
stitutional. Held,  for  defendant.  One  making  repairs 
at  the  request  of  the  legal  possessor  is  protected  by  the 
statute. 

In  the  aircraft  lien  law,  the  California  legislature  has 
simply  declared  that  the  registration  certificate  holder 
occupies  the  same  status  as  the  owner  jor  aircraft  lien 
purposes.  If  the  legislature  can  constitutionally  declare 
that  a  stranger  to  the  title  in  the  position  of  a  legal 
possessor  may  occupy  such  status  as  in  the  Davenport 
case,  it  is  difTficult  to  see  why  it  may  not  declare  that  the 
same  stranger  to  the  title  in  the  position  of  the  aircraft 
certificate  holder  may  not.^^  This  does  no  more  than  de- 
clare who  is  authorized  to  contract  a  lien. 


■^^Nor  is  there  any  conflict  between   the   state  aircraft  lien  law 

and  federal  law. 

The  federal  law  (49  U.  S.  C.  A.,  Sec.  521(f))   provides: 

"*     *     *     Registration    shall    not    be    evidence    of    ownership    in 

any  proceeding  in  which  such  ownership  by  a  particular  person  is, 

or  may  be,  in  issue." 

The  state  law  (Code  Civ.  Proc,  Sec.  1208.62)   provides  in  part: 
"For  the  purpose  of  this  chapter  the  person  named  in  the  federal 

aircraft  registration  certificate  issued  by  the  Administrator  of  Civil 

Aeronautics  shall  be  deemed  the  legal  owner." 

The  chapter  concerned  is  entitled  "Liens  on  aircraft."     It  dc)es 

not  deal  with  ownership  of  aircraft,  only  with  liens.     A  proceeding 

to  declare  and  enforce  a  lien  does  not  determine  ownership,  nor  is 

ownership  in  issue. 


F.     International   Has  Prior  Rights  by  Accession. 

Apart  from  its  claim  of  lien,  International  has  rights 
by  accession  for  the  labor  and  materials  bestowed  by  it 
on  the  aircraft.  California  Civil  Code  deals  with  acquisi- 
tion of  property,  and  modes  by  which  property  may  be 
acquired.  It  recognizes  that  rights  in  property  may  be 
acquired  by  accession. ^^  And  this  but  declares  estab- 
lished legal  principles. 


^^Sec.  1000:     "Property  is  acquired  by 

1 .  Occupancy ; 

2.  Accession ; 

3.  Transfer  ; 

4.  Will;  or, 

5.  Succession," 

Sec.  1025 :  "When  things  belonging  to  different  owners  have 
been  united  so  as  to  form  a  single  thing,  and  cannot  be  separated 
without  injury,  the  whole  belongs  to  the  owner  of  the  thing  which 
forms  the  principal  part;  who  must,  however,  reimburse  the  value 
of  the  residue  to  the  other  owner,  or  surrender  the  whole  to  him." 

Sec.  1026:  "That  part  is  to  be  deemed  the  principal  to  which  the 
other  has  been  united  only  for  the  use,  ornament,  or  completion  of 
the  former,  unless  the  latter  is  the  more  valuable,  and  has  been 
united  without  the  knowledge  of  its  owner,  who  may,  in  the  latter 
case,  require  it  to  be  separated  and  returned  to  him,  although  some 
injury  should  result  to  the  thing  to  which  it  has  been  united." 

Sec.  1027:  "If  neither  part  can  be  considered  the  principal, 
within  the  rule  prescribed  by  the  last  section,  the  more  valuable,  or, 
if  the  values  are  nearly  equal,  the  more  considerable  in  bulk,  is  to 
be  deemed  the  principal  part." 

Sec.  1028:  "If  one  makes  a  thing  from  materials  belonging  to 
another,  the  latter  may  claim  the  thing  on  reimbursing  the  value 
of  the  workmanship,  unless  the  value  of  the  workmanship  exceeds 
the  value  of  the  materials,  in  which  case  the  thing  belongs  to  the 
maker,  on  reimbursing  the  value  of  the  materials." 

Sec.  1029:  "Where  one  has  made  use  of  materials  which  in  part 
belong  to  him  and  in  part  to  another,  in  order  to  form  a  thing  of  a 
new  description,  without  having  destroyed  any  of  the  materials,  but 
in  such  a  way  that  they  cannot  be  separated  without  inconvenience, 
the  thing  formed  is  common  to  both  proprietors ;  in  proportion,  as 
respects  the  one,  of  the  materials  belonging  to  him,  and  as  respects 
the  other,  of  the  materials  belonging  to  him  and  the  price  of  his 
workmanship." 
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In  1  American  Jurisprudence,  Accession,  page  198,  it 
is  stated: 

"The  doctrines  of  the  civil  law  in  regard  to  ac- 
cession were  incorporated  by  Bracton  in  his  treatise 
on  the  laws  of  England,  and  its  rules  and  directions 
blended  with  those  of  the  common  law.  They  have 
been  recognized  ever  since  as  the  doctrines  of  the 
common  law,  and  therefore  were  transplanted  into 
American  jurisprudence  with  the  stock  on  which 
they  were  ingrafted.  The  true  object  of  the  rule 
is,  first,  to  protect  owners  whose  rights  or  property 
are  invaded,  and  second  to  screen  an  involuntary  and 
casual  trespasser,  who  has  expended  of  his  own  in 
good  faith,  from  punishment  more  severe  that  mere 
carelessness  or  honest  error  deserves." 

And  again  (p.  207) : 

".  .  .  When  the  right  to  the  improved  article 
is  the  point  in  issue,  the  question  of  how  much  the 
property  or  labor  of  each  has  contributed  to  make 
it  what  it  is  must  always  be  one  of  first  importance. 
It  is,  therefore,  a  test  applied  in  some  cases,  that 
where  it  can  be  shown  that  the  labor  and  materials 
of  an  innocent  trespasser  contributed  more  to  the 
value  of  the  present  chattel  than  those  materials 
which  he  took  without  intending  a  wrong,  he  is  en- 
titled to  keep  the  chattel  as  his  own,  making,  how- 
ever, due  compensation  to  the  owner  of  the  materials 
for  what  he  took." 

Thus  in  Ochoa  v.  Rogers  (Tex.  Civ.  App.,  1921),  234 
S.  W.  693,  a  plaintiff's  stolen  car  fell  into  the  hands  of 
the  Government,  which  sold  it  to  defendant  as  junk  for 
$85.  Defendant  converted  it  into  a  truck  by  expending 
$800,  and  plaintiff  discovered  and  sought  to  reclaim  it  or 
its  value,  together  with  loss  of  use  at  $5  per  day.     Held, 
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for  plaintiff  for  $85  only.  "If  one  in  wrongful  posses- 
sion be  an  innocent  or  unintentional  trespasser,  and  in 
good  faith  enhances  the  value  of  the  property,  and  such 
improvements  exceed,  or  even  substantially  approach,  the 
value  of  the  article  in  its  raw  state  when  found,  the 
property  in  dispute  becomes  merely  accessory  to  the  re- 
sulting product,  and  title  thereto  passes  to  the  purchaser, 
who  is  liable  to  the  original  owner  only  for  the  market 
value  of  the  lost  article  at  the  time  it  is  found." 

Even  in  respect  to  government  property,  an  innocent 
accessor  is  protected.  Thus  in  E.  B.  Boles  Wooden-Ware 
Co.  V.  United  States,  106  U.  S.  432,  defendant  pur- 
chased timber  in  good  faith  from  one  who  cut  it  in  bad 
faith  from  government  land  and  carried  it  to  market. 
At  cutting  it  was  worth  about  $60,  and  at  sale  to  de- 
fendant it  was  worth  $850.  Defendant  added  none  of 
this  increase  in  value.  The  court  holds  that  Govern- 
ment could  recover  the  entire  value  because  of  this  cir- 
cumstance, but  states  (p.  434)  : 

".  .  .  the  weight  of  authority  in  this  country  as 
well  as  in  England  favors  the  doctrine  that  where 
the  trespass  is  the  result  of  inadvertence  or  mis- 
take, and  the  wrong  was  not  intentional,  the  value 
of  the  property  when  first  taken  must  govern;  or 
if  the  conversion  sued  for  was  after  value  had  been 
added  to  it  by  the  work  of  the  defendant,  he  should 
be  credited  with  the  addition. 

******** 

".  .  .  If  the  case  were  one  which  concerned 
additional  value  placed  upon  the  property  by  the  work 
or  labor  of  the  defendant  after  he  had  purchased, 
the  same  rule  might  be  applied  as  in  the  case  of  the 
inadvertent  trespasser." 
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International's  interest  in  the  airplane,  acquired  as  it 
was  in  the  ordinary  course  of  its  business,  and  in  good 
faith,  should  be  protected.  The  Government's  claim  to 
the  contrary  (G.  53),  that  principles  of  accession  do  not 
apply  as  against  it,  is  unsupported  by  any  citation  of  au- 
thority. 

Conclusion. 

For  each  and  all  of  the  foregoing  reasons,  we  submit 
that  the  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

A.  J.  Blackman, 

Attorney  for  Appellee  International 
Airports,  Inc. 
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GEORGE  C.  FINN,  CHARLES  C.  FINN,  INTERNATIONAL  AIR- 
PORTS, INC.,  a  Corporation,  PETER  A.  BANCROFT  and  VINE- 
LAND  ELEMENTARY  SCHOOL  DISTRICT  OF  KERN  COUNTY, 
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and 

VINELAND  ELEMENTARY  SCHOOL  DISTRICT  OF  KERN 
COUNTY,  CALIFORNIA, 
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vs. 

UNITED  STATES  OF  AMERICA,  GEORGE  C.  FINN,  CHARLES  C. 
FINN,    and    INTERNATIONAL    AIRPORTS,    INC., 

Appellees. 


APPELLANT  VINELAND'S  REPLY  BRIEF. 


The  only  Appellee  who  has  responded  to  Appellant 
Vineland's  Opening  Brief  is  International  Airports,  Inc., 
and  therefore  this  Reply  Brief  will  be  confined  to  answer- 
ing in  the  order  set  forth  herein  below  the  following  argu- 
ments indicated  in  said  Appellee's  Brief.* 

I.  'The  Documents  Show  a  Plain  Intent  to  Transfer 
Title."  (LA.  49); 

II.  "As  a  Bona  Fide  Purchaser  (Encumbrancer,  Ac- 
cessor), International  Is  Entitled  to  Prior  Rights  in  the 
Plane.  International  Is  a  Bona  Fide  Purchaser  (Encum- 
brancer, Accessor)."  (I.  A.  58); 


*Page     references     to     Appellee     International     Airports,     Inc., 
Answering  Brief  shall  be  hereinafter  designated  as  (I.  A ). 


III.  "As  Against  International,  Vineland  Is  Estopped 
to  Deny  That  It  Passed  Title  to  the  Finns."  (I.  A.  67)  ; 

IV.  "International  Has  Prior  Rights  by  Accession." 
(I.  A.  77). 

ARGUMENT. 

I. 
Right,  Title  and  Interest  to  the  Aircraft  in  Suit  Did 
Not  and  Has  Not  Passed  From  Vineland  to  the 
Finns. 

International  argues  that  the  Agreement  [Vineland's 
Ex.  "B"]  shows  a  plain  intent  to  transfer  the  title  (I.  A. 
49-51).  To  substantiate  this  allegation  International 
quotes  paragraphs  I  and  II  of  said  Agreement,  which 
paragraphs  this  Appellant,  in  its  Opening  Brief,**  ad- 
mitted appeared  to  transfer  present  title  (V.  9).  As 
pointed  out  in  said  Opening  Brief,  however  (V.  8-9), 
said  Agreement  in  paragraph  4  [R.  62]  clearly  indicates 
that  the  Agreement  was  contingent  upon  the  contractors' 
ability  to  secure  the  necessary  clearances  of  the  Govern- 
ment, notzvithstanding  any  other  provisions  in  the  Agree- 
ment. 

Even  though  paragraphs  appear  in  the  subject  Agree- 
ment indicating  present  transfer  of  title,  the  true  Agree- 
ment between  the  District  and  the  Finns,  which  must  be 
determined  as  the  lawful  Agreement  and  the  terms  and 
conditions  under  which  the  parties  are  bound,  is  that 
which  is  made  up  by  the  Notice  for  Bids  [Vineland's  Ex. 
"A"]  and  the  Bid  as  accepted.  A  notice  for  bids  is  an 
invitation  by  a  public  agency  for  offers.  The  bids,  in  com- 
pliance with  such  notices,  are  in  the  nature  of  irrevocable 


**Page  references  to  Appellant  Vineland's  Opening  Brief  shall 
be  hereinafter  designated  as  (V ). 
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offers  by  the  contractors.  Upon  acceptance  of  the  con- 
tractor's bid,  a  contract  comes  into  existence  in  accord- 
ance with  the  terms  and  conditions  as  set  forth  in  the 
notice  and  bid  as  accepted  (Kemper  Construction  Com- 
pany V.  City  of  Los  Angeles,  2>7  Cal.  2d  696).  Any 
formal  agrement  entered  into  after  acceptance  of  such 
a  bid  must  be  read  so  as  to  carry  out  the  intent  as  indi- 
cated in  the  notice  for  bids  and  the  bid  as  accepted.  Any 
clauses  in  the  subsequent  formal  agreement,  which  are 
contrary  or  go  beyond  the  notice  for  bids  and  the  bid  as 
accepted,  would  be  illegal  and  void,  and  therefore  must 
be  ignored.  {Ryan  v.  Ashhridge,  10  Pa.  Dist.,  R.  153, 
160,  161;  Miller  v.  McKinnon,  20  Cal.  283.)  In  the 
instant  case,  there  is  clearly  no  indication  in  the  notice 
for  Bids  or  in  the  Bid  as  submitted  by  the  Finns  and 
accepted  by  the  District  which  would  indicate  that  the 
District  intended  to  pass  title,  except  subject  to  certain 
conditions  precedent  (the  argument  of  Vineland  is  not 
based  upon  a  "false  assumption"  as  alleged  by  Inter- 
national (I.  A.  52)),  i.e.,  the  notice  points  out  that  the 
aircraft  was  acquired  from  the  Government  and  the  War 
Assets  Administration,  and  that  it  was  "subject  to  cer- 
tain restrictions  on  the  use  thereof  under  the  deed  of 
conveyance,"  and  that  "the  successful  bidder  will  be 
required  to  secure  the  necessary  releases  to  said  restric- 
tions from  the  proper  governmental  agency  of  the  United 
States  of  America."  Contrary  to  showing  any  intention 
to  pass  immediate  title,  said  Notice  makes  it  clear  that 
the  sale  would  be  a  conditional  one.  That  the  bidder  "will 
be  required"  indicates  a  present  intention  that  such  "will 
be  required"  prior  to  any  consummation  of  an  uncondi- 
tional sale.  This  intention  of  condition  precedent  is 
borne  out  by  the  subsequent  formal  agreement  (as  pointed 
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out  above,  said  agreement  must  be  interpreted  so  as  to 
comply  with  the  notice)  in  that  said  agreement  is  made 
contingent  upon  contractors'  abihty  to  obtain  the  sub- 
ject releases,  and  this  contingency  is  notwithstanding 
anything  to  the  contrary  on  the  agreement.  Therefore, 
International's  argument  concerning  the  clear  language 
of  transfer  of  title  through  paragraphs  I,  II  and  III  of 
the  subject  Agreement  [Vineland's  Ex.  "B"]  must  fall. 
To  construe  the  Agreement  otherwise  would  be  to  rewrite 
the  agreement  for  the  parties  and  construe  the  Agreement 
so  as  not  to  give  it  legal  effect;  this  would  be  clearly  con- 
trary to  thoroughly  recognized  rules  of  construction. 

International  argues  that  it  was  not  necessary  for  the 
Finns  to  obtain  releases  of  restrictions  which  were  not 
required  by  law  (I.  A.  51).  There  does  not  appear  to  be 
anything  in  the  Notice  for  Bids  [Vineland's  Ex.  "A"], 
nor  in  the  subsequent  Agreement,  which  indicates  that  the 
District  intended  that  such  restrictions,  as  appeared  in 
the  transfer  documents  from  the  Government,  were  not  to 
be  released  by  the  Government  whether  they  were  legally 
enforceable  or  not.  (If  the  District  intended  to  waive 
any  restrictions  appearing  in  the  transfer  documents 
which  could  later  be  proved  by  the  Finns,  or  anybody 
else,  to  be  improper,  this  could  have  and  would  have 
been  so  provided.) 

It  matters  not  whether  the  District  knew  or  cared  that 
such  restrictions  were  enforceable,  vaHd  or  even  proper. 
The  restrictions  were  called  to  the  attention  of  the  bidders 
and  it  was  made  clear  that  releases  were  to  be  obtained. 
The  District  may  well  have  been  aware  of  the  possible 
invalidity  of  the  restrictions,  but  in  a  spirit  of  comity 
and  cooperation  with  the  Federal  Government  the  dis- 
trict first  demanded  this  release. 
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If  the  District  desired  only  the  narrow  removal  of  re- 
strictions as  indicated  by  International,  it  would  have 
provided  for  removal  of  the  legal  and  proper  restrictions, 
or  some  such  other  language.  Instead,  the  District  de- 
manded "removal  of  the  necessary  releases  to  said  re- 
strictions." Said  restrictions  can  only  mean  those  which 
appear  on  the  face  of  the  transfer  documents,  not  a  deter- 
mination by  the  bidder  as  to  which  ones  are  valid. 

The  Agreement  also  indicates   an  intended  separation 
of  requirements   of   removal   in    (1)    the  transfer   docu- 
ments and  (2)  the  ''related  Federal  laws,"  by  providing: 
".     .     .     this  agreement  is  contingent  upon  Con- 
tractors'  ability   to   secure   the   necessary   clearances 
from  the  Government  of  the  United  States  of  Amer- 
ica on  restrictions  now  existing  on  the  use  and  pos- 
session of  the  afore-described  C-44  Aircraft  #23645, 
by  virtue  of  the  Deed  of  Conveyance  of  said  aircraft 
from  the  said  Government  of  the  United  States  to 
the  District,  and  by  virtue  of  related  Federal  laws  on 
the  use  thereof."    [R.  62.] 

The   conjunctive   "and"   in   said   clause   thus   indicates 

(1)  restrictions  appearing  on  the  face  of  the  transfer 
documents,   whether   or   not   they   exist   in   the   law,   and 

(2)  restrictions  appearing  in  related  laws.  By  Interna- 
tional's own  argument  (I.  A.  51),  the  words  "by  vir- 
tue of"  are  intended  to  mean  "in,"  thus  the  restric- 
tions "in"  the  transfer  documents  is  intended  to  mean 
those  appearing  on  its  face,  regardless  and  separate  from 
any  related  laws. 

Even  adopting  International's  argument  that  the  "sales 
receipt"  [International's  Ex.  "A"]  is  the  sale  document  to 
the  District  from  the  Government,  clearly  the  District  in- 
tended the  Form  65  Agreement  when  in  the  "Notice  for 
Bids"  it  called  attention  to  restrictions  on  uses  of  the  air- 


craft.  The  District  also  indicates  such  intent  in  its 
Agreement  by  again  referring  to  the  restricted  uses;  it 
remained  a  burden  upon  a  bidder  to  determine  what  those 
restrictions  were  and  w^here  they  were  to  be  found.  The 
Finns  certainly  knew  of  the  restrictions  since  one  of  them 
went  to  Washington  in  an  attempt  to  obtain  the  releases. 
[R.  353-354.] 

The  word  "necessary"  before  the  word  "releases'*  indi- 
cates that  releases  must  be  obtained  which  the  District 
demanded  as  necessary  or  in  the  absence  thereof,  accord- 
ing to  the  contemporaneous  construction  of  what  releases 
were  in  fact  as  well  as  in  law  deemed  necessary.  The 
agency  which  set  them  forth  and  from  w^hom  the  releases 
were  to  be  obtained,  i.  e.,  the  Government  would  be  the 
proper  agency  to  make  such  a  determination.  Certainly, 
it  was  not  meant  that  only  those  releases  which  the  Finns 
determined  in  a  quasi  judicial  manner  to  be  necessary  or 
as  may  be  determined  by  future  court  action  as  necessary 
was  intended.  There  would  have  been  no  purpose  for 
the  requirement  if  the  bidders  were  to  make  such  a  deter- 
mination, nor  did  the  District  bargain  for  the  purpose  of 
"buying  a  lawsuit." 

Even  assuming  no  violation  of  the  release  conditions, 
there  was  clearly  no  performance  of  other  conditions  re 
payment  and  performance.  International  indicates  that 
Vineland  received  "part  performance"  (1.  A.  55).  Inter- 
national cites  no  case  law  nor  does  it  pursue  the  point  be- 
yond mentioning  the  doctrine.  The  part  performance  doc- 
trine is  strictly  construed  and  appears  in  California  as  an 
exception  to  the  Statute  of  Frauds  in  transfers  of  real 
property  only.  The  doctrine  would  appear  to  have  no 
place  in  the  subject  case.  Also,  clearly  here,  where  there 
has  admittedly  been  no  payment  whatsoever  of  the  cash 


consideration,  there  can  be  no  part  performance.  Sole  use 
of  the  subject  aircraft  remains  in  the  District  until  all  of 
the  terms  and  conditions  of  the  Agreement  are  fully  per- 
formed by  Contractors  [Par.  II,  R.  60]  : 

''The  Contractors  hereby  agree,  and  do  hereby 
accept  the  possession  and  title  of  said  C-46  Aircraft 
:^  23645,  as  evidenced  by  this  agreement,  and  the 
aforesaid  Bill  of  Sale  and/or  transfer  of  title;  pro- 
vided, however,  the  Contractors  agree  that  irregard- 
less  of  the  transfer  of  possession  and  title  of  said 
C-46  Aircraft  #23645,  the  sole  use  of  said  aircraft 
shall  be  and  the  same  is  reserved  to  the  District  for 
educational  purposes  only,  until  such  time  as  all  of 
the  terms  and  conditions  set  forth  in  this  agreement 
are  fully  performed  by  Contractors  in  a  reasonable 
and  competent  manner;     .     .     ." 

This  reservation  of  the  sole  use  of  the  aircraft  in  the 
District  certainly  allows  no  ''part  performance."  To  the 
contrary,  the  reservation  again  indicates  the  clear  intent 
to  grant  subject  to  a  condition  precedent,  or  at  least  only 
an  equitable  title  under  a  conditional  sales  contract.  In- 
ternational has  received  no  greater  title  in  the  aircraft 
than  the  Finns  have  obtained,  and  thus  any  judgment 
granting  any  rights  to  possession,  use  or  title  to  the  Finns 
or  International  in  the  subject  aircraft  must  be  found  sub- 
ject to  Vineland's  prior  title  and  right  to  use  of  the  sub- 
ject aircraft. 

The  actions  and  the  testimony  of  the  Finns  in  re- 
turning the  subject  aircraft  to  Bakersfield  in  May  of 
1952  at  the  request  of  the  School  District's  counsel  [R. 
474-475]  and  the  finding  of  the  jury  in  answer  to  In- 
terrogatory No.  2  [R.  112]  and  Interrogatory  No.  7 
[R.  113]  (see  in  this  connection  V.  12)  is  further  in- 
dication of  the  meaning  of  the  terms  of  the  Agreement 


between  the  District  and  the  Finns.  The  actions  of  the 
Finns  clearly  shows  that  they  too  recognized  the  District's 
rights  in  the  aircraft. 

ReHance  of  International  in  its  argument  on  the  salvage 
clause  of  the  subject  Agreement  (I.  A.  53)  would  appear 
to  be  of  no  consequence,  since  the  lower  court  has  found 
the  Finns  never  intended  to  do  anything  but  put  the  air- 
craft into  commercial  flight  use.  However,  even  assum- 
ing the  salvage  clause  applicable,  it,  too,  is  subject  to  the 
provision  ''that  the  contractors  have  fully  performed  all 
the  conditions  of  this  agreement."  There  is  even  serious 
question  as  to  the  validity  of  the  clause  itself,  since  no 
similar  provision  or  exception  was  provided  for  in  the 
"Notice  for  Bids." 

International  points  out  Vineland's  omission  to  cite  the 
direct  constitutional  provision  relied  upon  in  arguing  that 
performance  must  first,  or  concurrently,  be  obtained  by 
a  school  district  (a  condition  precedent),  or  the  district 
would  be  lending  its  credit  to  a  private  person.  The 
pertinent  part  of  said  Article  IV,  Section  31  of  the  Cali- 
fornia Constitution  provides  as  follows: 

"The  Legislature  shall  have  no  power  to  give  or 
to  lend,  or  to  authorize  the  giving,  or  lending,  of 
the  credit  of  the  State,  or  of  any  county,  city  and 
county,  city,  township  or  other  political  corporation 
or  subdivision  of  the  State  now  existing,  or  that 
may  be  hereafter  established,  in  aid  of  or  to  any 
person,  association,  or  corporation,  whether  municipal 
or  otherwise,  or  to  pledge  the  credit  thereof,  in  any 
manner  whatever,  for  the  payment  of  the  liabiHties 
of  any  individual,  association,  municipal  or  other 
corporation  whatever ;  nor  shall  it  have  power  to  make 
any  gift  or  authorize  the  making  of  any  gift,  of  any 
public  money  or  thing  of  value  to  any  individual, 
municipal  or  other  corporation  whatever;     .     .     ." 
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Veterans'  Welfare  Board  v.  Jordan,  189  Cal.   124,  at 
128,  provides  as  follows: 

"So  far  as  our  research  reveals,  the  decisions  are 
unanimous  upon  the  proposition  that  this  provision 
of  the  constitution  prohibiting  the  giving  or  loaning 
of  credit  should  be  construed  liberally  to  effect  its 
purpose.  Such  construction  would,  therefore,  pro- 
hibit any  plan  or  scheme  by  which  in  substance  and 
effect  the  credit  of  the  state  is  given  or  loaned,  re- 
gardless of  the  particular  form  which  the  transaction 
takes." 

International  argues  Vineland  is  not  lending  its  credit 
— the  Finns  are  lending  their  credit.  This  is  erroneous 
if  the  present  contract  is  construed  by  this  Court  as  pass- 
ing title  to  the  Finns  prior  to  payment  therefor  of  the 
cash  consideration  or  the  performance  of  other  consid- 
erations. The  District,  which  is  a  political  subdivision  of 
the  State  of  California,  has  thus  lent  its  credit  to  the 
Finns.  There  has  been  "in  substance  and  effect"  a  lend- 
ing of  the  credit  of  the  School  District.  The  District 
has  in  effect  borrowed  the  contract  price,  or  value  of  the 
aircraft,  from  the  taxpayer  and  loaned  said  amount  to 
the  Finns  to  be  repaid  by  the  Finns  at  a  later  date,  and, 
which  at  the  date  of  the  trial,  over  three  years  later,  had 
not  yet  been  paid.  Only  if  the  contract  is  construed  as 
reserving  the  title  and  use  in  the  District,  even  if  the 
District  is  not  putting  the  aircraft  to  an  educational  use 
at  the  present  time,  can  the  present  contract  be  construed 
as  valid.  To  reach  this  conclusion,  the  contract  must 
be  construed  as  providing  for  a  condition  precedent  to 
passage  of  said  title  and  use,  or  at  least  a  conditional  sales 
contract  passing  only  equitable  title  with  a  right  of  re- 
possession at  the  will  of  the  District  upon  default  of  the 
Finns. 
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That  the  Finns  are,  in  fact,  in  default  is  clear  in  the 
record  as  is  indicated  in  Vineland's  Opening  Brief  (V. 
12-13).  Although  an  allegation  of  default  and  notice 
thereof  may  be  necessary  in  a  cross  claim  in  the  subject 
action  between  the  District  and  the  Finns,  such  would  not 
appear  necessary  to  the  decision  of  the  Court  here  as  to 
the  declaratory  relief  action  between  the  Government  and 
the  District  and  in  determining  the  nature  of  Vineland's 
interest  and  title  in  the  aircraft.  In  other  words,  if  a 
condition  precedent  or  conditional  sales  contract  exists, 
there  has  been  no  transfer  of  full  title  in  the  aircraft  to 
the  Finns,  at  best  it  is  merely  an  attempt  to  do  so.  At 
most,  this  point  of  default  would  have  to  be  determined 
as  not  having  been  placed  before  the  Court  and  is  unde- 
cided; and,  therefore,  any  judgment,  finding  or  conclusion 
granting,  finding  or  concluding  that  right,  title  and  interest 
to  the  subject  aircraft  belongs  to  anyone  but  the  School 
District  would  be  improper.  Testimony  of  an  agent 
of  the  District  who  is  not  a  member  of  its  board  of 
trustees  that  "we  never  saw  any  evidence  that  they 
would  not  perform"  their  contract  is  not  evidence  that 
the  Finns  were  not,  in  fact,  in  default.  (International's 
Br.  p.  55.)  Nor  does  the  matter  of  notice  of  default 
appear  to  be  appropriate  to  show  that  conditions  prece- 
dent to  title  passage  have  been  performed,  nor  that  legal 
as  distinguished  from  equitable  title  has  been  transferred 
to  anyone  other  than  the  District  until  all  conditions  have 
been  performed.  Also,  clearly  the  use  of  the  subject 
aircraft  remains  in  the  District,  even  assuming  legal  title 
passed  until  all  conditions  were  performed. 

International  argues  (I.  A.  54-55)  that  no  ambiguity 
appears  in  the  subject  Agreement  [Vineland's  Ex.  "B"] 
for  which  parol  evidence  may  be  admitted,  and  that  this 
was  a  matter  for  the  trial  court  to  decide  and  the  trial 


—11— 

court  did  so  by  its  finding  as  follows:  *'on  February  28, 
1951,  (Vineland)  did  sell  and  did  transfer  constructive 
possession  of  said  aircraft  Defendant  Charles  C.  Finn 
and  Defendant  George  C.  Finn   [R.   150]." 

International  then  points  out  that  conflicting  findings 
by  the  jury  and  adopted  by  the  Court  must  be  ignored, 
since  a  specific  finding  of  the  Court  controls  a  general 
finding  (I.  A.  55). 

First,  this  Appellant  agrees  that  no  ambiguity  appears 
in  the  Agreement;  to  the  contrary,  it  appears  clear  that 
said  Agreement  provides  a  condition  precedent  to  passage 
of  title,  or  at  least  a  conditional  sale,  with  legal  title  in 
the  District.  But  assuming  an  ambiguity  in  that  the 
Agreement,  in  the  first  part  thereof,  provides  for  immedi- 
ate transfer  of  title,  and  later  clauses  indicate  condi- 
tions "notwithstanding"  such  provisions,  and  also  no 
indication  of  intent  to  pass  title  in  the  "Notice  for  Bids", 
then  the  intention  of  the  parties  becomes  important.  The 
jury  and  Court,  in  adopting  their  findings  found  in  favor 
of  the  District.  In  this  regard,  see  Answer  to  Jury  In- 
terrogatories No.  2  [R.  112]  and  No.  7  [R.  113].  In- 
stead of  determining,  as  International  has,  that  the  Dis- 
trict Court  has  thus  been  inconsistent,  surely  the  District 
Court's  determination  must  be  construed  so  as  to  indicate 
consistency  therein.  And  consistent  they  are  for  the 
finding  of  the  Court  quoted  above  [R.  150]  that  the 
District  "did  sell"  said  aircraft  to  Finns  is  not  deter- 
mining the  nature  of  such  sale.  In  other  words,  the  Court 
has  left  unanswered  the  question  of  whether  said  sale  is 
subject  to  a  condition  precedent  or  of  equitable  title  only. 
That  the  Court  recognizes  the  possibiHties  of  a  defeasible 
sale  is  indicated  when  in  the  same  finding  the  Court 
finds  that  only  "constructive  possession"  was  transferred. 
Also,  the  Court  indicates  that  the  nature  of  the  sale  is 
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apparently  to  be  determined  in  later  action  between  the 
District  and  the  Finns,  and  consequently  anyone  claiming 
under  the  Finns,  in  that  it  found,  concluded  and  de- 
termined, in  general,  that  the  Court's  findings,  conclusion 
and  judgment  shall  be  without  prejudice  to  any  other 
claims  which  Vineland  or  Bancroft  may  have  against  the 
Finns  [R.  155,  158,  161].  This  action  by  the  Court  was 
necessary  since  there  was  no  cross  claim  in  the  action 
between  the  Finns  and  Vineland,  none  being  compulsory 
or  necessary  in  the  action.  The  District  Court,  if  it  erred, 
did  so  to  the  extent  that  it  made  any  finding,  conclusion 
or  judgment  of  right,  title  and  interest  in  the  subject 
aircraft,  placing  title  or  a  right  of  possession  thereof  in 
anyone  other  than  Vineland  (see  Vineland's  Specification 
of  Errors  in  V.  2-3). 

II. 
As  Between  International  and  Vineland,  International 
is  Not  a   Bona   Fide   Purchaser    (Encumbrancer, 
Accessor). 

International's  argument  concerning  application  of  Sec- 
tion 25  of  the  Surplus  Property  Act  does  not  concern 
Vineland  (I.  A.  58-59). 

International  argues,  apart  from  said  Act,  that  it  is 
nonetheless  a  bona  fide  purchaser  in  that  the  Court  found 
International  to  be  in  "good  faith"  in  believing  the  Finns 
were  the  true  and  lawful  owners  of  the  aircraft.  Inter- 
national then  concludes  that  the  Court,  by  this  specific 
finding,  has  overruled  the  jury's  general  findings  (adopted 
by  the  Court)  and  has  thus  found  International  to  be  a 
bona  fide  purchaser.  This  conclusion  is  clearly  errone- 
ous. Again,  the  rules  of  construction  are  not  to  be 
stretched  to  find  an  inconsistency,  but  to  the  contrary 
every  efifort  must  be  made  to   find  consistency   in  con- 
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struing  the  actions  of  the  lower  court.  Good  faith  be- 
lief is  only  one  element  in  the  requirement  of  a  bona  fide 
purchaser;  a  separate  and  distinct  element  is  that  such 
person  be  without  notice,  either  constructive  or  actual. 
Here  the  Court  could  well  find  that  International  in  "good 
faith"  believed,  and  yet  adopt  the  finding  of  the  jury, 
that  International  had  either  "notice  or  knowledge"  of 
Vineland's  interests  and  claims,  which,  of  course,  would 
destroy  International's  position  as  a  bona  fide  purchaser. 
There  is  a  duty  on  a  purchaser  to  investigate  interests  and 
claims  of  others,  not  merely  to  blindly  place  their  faith 
in  those  with  whom  they  are  dealing. 

III. 
Vineland  School  District  Is  Not  Estopped  to  Deny 
That  It  Passed  Title  to  the  Subject  Aircraft  to 
the  Finns. 

Contrary  to  the  position  taken  by  International  in  its 
answering  brief  (I.  A.  67-71),  Vineland  is  not  estopped 
to  deny  that  it  passed  title  to  the  Finns  either  under 
estoppel  by  deed  or  estoppel  in  pais. 

International  in  its  argument  for  estoppel  by  deed  sets 
forth  statements  in  a  "Bill  of  Sale"  given  by  Bancroft 
(I.  A.  67-68)  and  in  Vineland's  agreement  [Vineland, 
Ex.  B]  (I.  A.  68-69)  indicating  that  the  district  had 
acted  in  such  a  way  so  that  it  is  now  estopped.  Nowhere 
does  International  show  where  it  relied  on  either  docu- 
ment to  its  detriment.  Clearly  such  reliance  is  essential 
to  a  finding  of  estoppel.  To  the  contrary  the  evidence  is 
clear  that  International  relied  upon  a  C.  A.  A.  registra- 
tion [R.  620,  633]  and  also  apparently  on  a  letter  from 
an  aircraft  title  company  [R.  626-628,  6Z2>',  Interna- 
tional's Ex.  L].  This  International  relied  upon  even 
though  it  knew  the  plane  was  a  war  surplus  aircraft  and 
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was  purchased  by  the  Finns  from  Vineland  School  [R. 
620-621],  and  also  even  though  the  C.  A.  A.  record 
[Pltf.  Ex.  7]  provided  therein  on  page  2  that  the  sale  of 
the  aircraft  from  Vineland  to  Finns  was  "contingent 
upon  the  agreement  in  writing  executed  between  the  Vine- 
land  School  District  and  Charles  C.  Finn  and  George  C. 
Finn,  dated  February  28,  1951"  [R.  637].  International 
also  had  a  personal  friend  check  this  C.  A.  A.  file  for 
the  title  flaws  and  encumbrances  [R.  635-636].  The 
Court  and  jury  of  course  found  International  had  both 
notice  and  knowledge  of  Vineland's  interest  and  claims 
to  the  aircraft  [Answer  to  Interrogatories  #10  and  #11, 
R.  114]. 

Even  assuming  that  the  facts  indicate  that  the  elements 
of  the  doctrine  of  estoppel  has  been  complied  with.  Inter- 
national cites  no  cases  where  the  doctrine  of  estoppel 
by  deed  has  been  applied  against  a  governmental  agency. 

The  doctrine  of  estoppel  whether  by  deed  or  in  pais 
has  been  sparingly  applied  and  then  only  in  extreme  hard- 
ship cases.  Although  the  doctrine  of  estoppel  has  been 
applied  against  a  public  agency  in  the  past  where  such 
agency  is  one  which  has  authority  to  act  and  has  acted 
in  a  proprietary  capacity  it  has  only  been  in  recent  years 
that  any  estoppel  has  been  applied  against  a  public  agency 
acting  in  its  governmental  capacity.  International  cites 
paragraphs  from  cases  which  indicate  the  ruling  as  to  pub- 
lic agencies  acting  in  their  proprietary  capacity  which  are 
clearly  inapplicable  here  (People  v.  Gustafson,  53  Cal. 
App.  2d  230;  Broimi  v.  Town  of  Sehastopol,  153  Cal. 
704). 

A  school  district  is  one  of  the  most  restricted  public 
agencies  known  to  the  law.  {Pasadena  School  District 
V.  City  of  Pasadena,  166  Cal.  7;  Denman  v.  Webster,  139 
Cal.  452;  TheMacMillan  Co.  v.  Clarke,  184  Cal.  491; 
Skelly  V.  School  District,  103  Cal.  652,  659;  People  v. 
Rinner,  52  Cal.  App.  747.)  Nowhere  in  the  statutes  gov- 
erning school  districts  is  there  any  authority  to  act  in  a 
proprietary  capacity.     Unlike  a  municipality  it  is  not  in 
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the  nature  of  a  school  district  to  enter  into  a  business 
capacity. 

The  only  case  which  International  cites  where  estoppel 
has  been  applied  in  Cahfornia  to  a  public  agency  where  a 
public  officer  and  said  agency  were  acting  in  a  govern- 
mental capacity  is  Farrell  v.  County  of  Placer,  23  Cal. 
2d  624.  This  case,  however,  is  to  be  strictly  construed 
to  its  facts  since  it  is  a  departure  from  the  general  rule. 
Said  case  was  one  where  extreme  hardship  was  involved 
and  was  an  application  of  estoppel  to  set  aside  a  harsh 
procedure  rule  of  90  days  limitation  of  time  to  file  a 
claim  against  a  county  and  where  a  county  agent  had 
directly  misled  the  plaintiff.  No  such  harsh  facts  appear 
in  the  present  case.  International  alleges  no  such  facts 
of  reliance  on  the  districts  actions  and  as  pointed  out 
above  none  in  fact  appear. 

To  the  extent,  if  any,  that  this  Court  finds  the  agree- 
ment [Vineland's  Ex.  BJ  is  one  wholly  beyond  the  scope 
of  the  power  of  the  school  district,  there  can  be  no 
estoppel  against  the  school  district  to  its  raising  the 
defense  of  the  illegality  of  the  contract.  To  permit  an 
estoppel  in  such  a  situation  would  be  to  defeat  a  strong 
pubhc  policy  and  result  in  indirect  enforcement  of  illegal 
contracts.  The  general  rule  has  been  stated  by  the  Courts 
of  this  State  on  numerous  occasions  that  contracts  beyond 
the  statutory  power  of  the  political  subdivision,  such  as 
a  school  district,  are  void,  and  the  mode  of  contracting 
as  prescribed  by  statute  is  the  measure  of  the  power  of 
that  political  subdivision  to  contract,  and  a  contract  made 
in  disregard  of  the  prescribed  mode  is  void  and  unen- 
forceable. {Miller  v.  McKinnon,  20  Cal.  2d  83,  88; 
Inyokern  Sanitation  District  v.  Haddock-Engineers  Ltd., 
36  Cal.  2d  450,  454;  County  of  San  Diego  v.  California 
Water  and  Telephone  Company,  30  Cal.  2d  817,  825; 
Bear  River  Sand  and  Gravel  Corp.  v.  County  of  Placer, 
118  Cal.  App.  2d  684,  689;  Estate  of  McMillin,  133 
A.  C.  A.  713,  731 ;  Stockton  Morris  Plan  Company  v. 
California  Tractor  and  Equipment  Corp.,  112  Cal.  App. 
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2d  684,  689;  Farrell  v.  Placer  County,  23  Cal.  2d  624, 
631;  Charles  L.  Harney  Inc.  v.  Frank  B.  Durkee,  107 
Cal.  App.  2d  570,  578;  Los  Angeles  Dredging  Co.  v. 
Long  Beach,  210  Cal.  348;  Reams  v.  Cooky,  171  Cal. 
150;  Zottman  v.  San  Francisco,  20  Cal.  96.)  To  permit 
an  estoppel  to  be  raised  in  such  situation  would  be  to 
deny  the  invalidity  of  such  a  contract  and  would  operate 
to  defeat  the  public  policy  which  the  statutory  measure  of 
power  it  was  designed  to  protect.  This  rule  is  well  stated 
in  the  case  of  County  of  San  Diego  v.  California  Water 
and  Telephone  Company,  30  Cal.  2d  817,  at  page  826, 
where  it  is  stated  as  follows: 

'Tt  is  clear,  .  .  .,  that  neither  the  doctrine  of 
estoppel  nor  any  other  equitable  principle  may  be 
invoked  against  a  governmental  body  where  it  would 
operate  to  defeat  the  effective  operation  of  a  policy 
adopted  to  protect  the  public.  (See  Miller  v.  Mc- 
Kinnon,  20  Cal.  2d  83  (124  P.  2d  34,  140  A.  L.  R. 
570),  and  cases  cited  therein;  Pan  Amer.  Co.  v. 
United  States,  273  U.  S.  456,  505-506  (47  S.  Ct. 
416,  71  L.  Ed.  734) ;  American  Surety  Co.  of  N.  Y. 
V.  United  States  (C.  C.  A.  10th),  112  F.  2d  903, 
906.)  In  the  American  Surety  Company  case  the 
court  stated  that  the  government  could  not  be 
estopped  so  as  to  'frustrate  the  purpose  of  its  laws 
or  thwart  its  public  policy.'  (112  F.  2d,  at  p.  906.) 
In  3  McQuillin,  Municipal  Corporations  (2d  ed., 
1943),  section  1266,  it  is  said  that  various  statutory 
procedures  or  steps  exist  to  protect  citizens  and  tax- 
payers from  ill-considered  contracts  or  those  showing 
favoritism  and  that  if  recovery  is  allowed  for  prop- 
erty or  services  on  the  ground  of  estoppel  or  implied 
contract,  'then  it  follows  as  the  night  the  day  that 
the  statute  or  charter  provision  can  always  be  evaded 
and  set  at  naught.'  The  author  adds  that  the  rule 
denying  indirect  enforcement  of  such  void  contracts 
harmonizes  with  our  governmental  system,  appears 
to  be  supported  by  reason,  and  is  not  unjust,  because 
the  other  partv  is  charsfed  with  notice  of  the  law. 
(See,  also.  Miller  v.  McKinnmu  20  Cal.  2d  83,  88- 
89  (124  P.  2d  34,  140  A.  L.  R.  570).)" 
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The  rule  prohibiting  an  estoppel  where  the  contract 
is  illegal  is  so  strong  that  the  Supreme  Court  of  the  State 
of  California  has  refused  to  enforce  illegal  contracts 
regardless  of  whether  or  not  the  matter  has  been  advanced 
in  the  lower  court.  {Fewel  &  Dawes  Inc.  v.  Pratt,  17  Cal. 
2d  85,  91-92;  Morey  v.  Paladini,  187  Cal.  727;  Stockton 
Morris  Plan  Company  v.  California  Tractor  and  Equip- 
ment Corp.,  112  Cal.  App.  2d  684,  690.) 

Even  where  the  governmental  body  has  received  bene- 
fits as  the  result  of  the  illegal  contract  the  illegality  may 
nevertheless  be  shown  and  no  estoppel  can  be  raised.  As 
was  stated  in  County  of  San  Diego  v.  California  Water 
and  Telephone  Company,  30  Cal.  2d  817,  830: 

"All  of  the  California  cases  hold,  however,  that 
receipt  of  benefits  by  the  governmental  body  is  in- 
sufficient to  raise  an  estoppel  where,  as  here,  the 
transaction  is  unauthorized  by  law  and  contrary  to 
public  policy." 

(Citing  Miller  v.  McKinnon,  supra;  Mullin  v.  State,  114 
Cal.  578;  Miller  v.  City  of  Martinez,  28  Cal.  App.  2d  364; 
County  of  Shasta  v.  Moody,  90  Cal.  App.  519,  and  cases 
from  other  jurisdictions.) 

IV. 
International  Airports  Has  Not  Acquired  Prior  Rights 

by  Accession. 

Vineland  recognizes  that  rights  and  property  may  be 
acquired  by  accession  as  is  pointed  out  by  International  in 
its  Answering  Brief  (p.  77) ;  however,  it  is  submitted 
that  under  the  facts  applicable  to  the  present  case  no 
title  was  acquired  by  International  by  accession. 

It  should  be  noted  that  it  was  found  by  the  trial  court 
in  the  Special  Verdict,  Interrogatory  No.  11  [R.  Ill] 
that  International  Airports  Inc.  had  either  knozvledge  or 
notice  of  the  existence  of  interests  and  claims  of  defen- 
dant Vineland  School  District  to  the  aircraft  in  suit  under 
the  Agreement  between  A^ineland  and  defendants  Finn 
at  the  time  International  performed  labor  and  furnished 
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materials  of  the  value  of  $10,200  for  the  repair  and 
improvement  of  the  aircraft.  In  view  of  the  fact  that 
International  knew  of  Vineland's  interest  in  the  plane 
at  the  time  such  repairs  were  made,  it  follows  that  In- 
ternational acted  as  a  wilfull  trespasser  in  performing 
such  repairs  and  adding  materials  to  the  subject  aircraft. 
Under  California  Civil  Code,  Section  1031,  Sections  1025 
through  1030,  inclusive,  are  inapplicable  when  a  person 
wilfully  uses  the  materials  of  another  without  his  con- 
sent. In  such  cases  the  product  of  the  work  and  addition 
of  materials  belongs  to  the  owner  of  the  material  if  its 
identity  can  be  traced.  In  the  present  case  International 
added  materials  and  workmanship  to  the  aircraft  in  suit 
without  the  consent  of  Mneland  School  District  but  with 
knowledge  that  said  school  district  claimed  an  interest 
in  the  aircraft.  Accordingly  International,  as  a  wilfull 
trespasser  or  conscious  wrong-doer,  did  not  acquire  title 
to  the  aircraft  even  though  the  improved  aircraft  was 
of  greater  value  than  when  the  repairs  were  commenced. 
As  is  pointed  out  in  1  American  Jurisprudence  204,  a 
conscious  wrong-doer  or  a  "trespasser  who  wilfully  takes 
the  property  of  another  can  acquire  no  right  or  title  to 
it  on  the  principle  of  accession,  but  the  owner  may  re- 
claim it  whatever  alteration  of  form  or  species  it  may 
have  undergone  if  he  can  prove  that  it  was  made  out 
of  his  property  regardless  of  whether  he  can  identify  the 
original  materials  in  the  new  article."  In  other  words, 
the  test  as  to  whether  title  can  be  acquired  by  accession  is 
whether  the  party  had  knowledge  that  he  was  violating  the 
rights  of  another  and  deliberately  disregarded  such  rights. 
(1  Am.  Jur.  203.) 

Even  if  it  should  be  assumed  that  the  additions  to  the 
aircraft  were  made  with  the  knowledge  and  consent  of 
Vineland  School  District  (the  facts  clearly  show  In- 
ternational never  checked  with  \^ineland).  International 
Airports  Inc.  still  had  knowledge  that  Vineland  claimed 
an  interest  in  the  aircraft.  Consequently  the  additions 
to  the  aircraft  in  question  should  be  treated  as  no  more 
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than  ordinary  repairs  which  merge  in  the  principal  thing 
with  the  result  that  the  aircraft,  together  with  the  addi- 
tional materials,  belongs  to  the  owner  of  the  original 
article,  that  is,  Vineland  School  District.  It  is  submitted 
that  the  provisions  in  the  California  Civil  Code  (Sees. 
1025-1033)  were  not  intended  to  change  the  common  law 
rule  that  ordinary  repairs  made  with  the  consent  of  the 
owner  do  not  result  in  a  transfer  of  title  to  the  person 
making  such  repairs.    (See  1  Am.  Jur.  200,  Sec.  6.) 

If  it  should  be  determined  that  a  transfer  of  title  by 
accession  did  occur,  it  becomes  important  to  determine  the 
value  of  the  aircraft  both  prior  and  subsequent  to  such 
repairs.  The  trial  court  in  its  Special  Verdict  [R.  116- 
117]  found  that  the  value  of  the  subject  aircraft  on  vari- 
ous dates  was  as  follows: 

February  28,  1951  $20,000 

April    14,    1951  $25,000 

October  26,   1951  $25,000 

July  3,   1952  $50,000 

It  was  further  found  by  the  trial  court  in  its  Findings  of 
Fact  [R.  152]  that  the  repairs  and  improvements  which 
were  made  by  International  upon  the  subject  aircraft 
were  made  between  October  26,  1951  and  May  25,  1952, 
and  that  the  reasonable  value  of  such  labor  and  materials 
was  $10,200.  From  the  foregoing  figures  it  appears  that 
at  the  time  International  commenced  said  repairs  and 
improvements  the  subject  aircraft  had  a  value  of  $25,000 
and  that  the  value  of  the  improvements  was  an  additional 
$10,200  or  a  total  of  $35,200.  No  finding  was  made  as 
to  the  reasonable  value  of  the  aircraft  on  May  25,  1952, 
at  which  time  International  had  completed  its  repairs  and 
improvements  of  the  subject  aircraft.  It  can  only  reason- 
ably be  assumed  that  the  difference  in  value  of  the  air- 
craft after  such  repairs  and  improvements  were  made, 
which  was  $35,200,  as  compared  with  the  value  on  July 
3,  1952  of  $50,000,  was  due  to  the  then  current  rise  in 
the  market  for  such  type  of  aircraft.  It  appears  then 
from  the   foregoing  that   the  value  of  the   repairs   and 
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improvements  made  by  International  at  best  consisted  of 
$10,200  of  an  aircraft  valued  at  $35,200,  or  less  than 
one-third  of  the  total  value  of  the  plane.  Clearly  then 
the  owner  of  the  principal  part  of  the  improved  plane  was 
Vineland  and  not  International  Airports  Inc.  It  is  pro- 
vided in  California  Civil  Code,  Section  1025,  that  "when 
things  belonging  to  different  owners  have  been  united 
so  as  to  form  a  single  thing  and  cannot  be  separated 
without  injury,  the  whole  belongs  to  the  owner  of  the 
thing  which  forms  the  principal  part;  who  must,  how- 
ever, reimburse  the  value  of  the  residue  to  the  other  owner 
or  surrender  the  whole  to  him."  Assuming  that  it  should 
be  held  that  the  rule  of  accession  applies  to  the  instant 
case,  the  school  district  would  have  discretion  under  the 
provisions  of  Section  1025  to  reimburse  International 
for  the  value  of  the  repairs  and  improvements  which  were 
made  or  to  surrender  the  whole  aircraft  to  International. 

It  is  submitted,  however,  that  International  is  not  en- 
titled to  the  benefits  of  the  doctrine  of  accession  for  the 
reason  that  all  of  the  subject  repairs  and  improvements 
were  made  by  International  with  full  knowledge  of  the 
interests  which  Vineland  School  District  claimed  in  the 
subject  aircraft  and  that  such  repairs  and  improvements 
were  merely  ordinary  repairs  which  inure  to  the  benefit 
of  Vineland  School  District. 

Conclusion. 

It  is  submitted  that  the  judgment  should  be  reversed  as 
to  those  matters  set  forth  in  Appellant  Vineland's  Opening 
Brief  under  Specification  of  Errors  (V.  2-3)  and  affirmed 
as  to  all  other  matters. 

Respectfully  submitted, 
Roy  Gargano, 

County  Counsel, 
By  Kit  L.  Nelson, 

Assistant  County  Counsel, 
Attorneys  for  Appellant  Vineland  Elementary 
School  District  of  Kern  County,  California. 
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"We  believe  that,  for  the  most  part,  the  contention 
raised  by  appellees  Vineland  and  International  in 
their  respective  briefs  have  been  answered  in  the  Gov- 
ernment's opening  brief;  however,  some  comment  is 
appropriate  in  regard  to  a  few  issues  discussed  by 
them.  No  argument  will  be  presented  relating  to 
Vineland 's  brief  as  appellant,  since  the  part  of  the 

(1) 


decision  from  which  Vineland  appeals  does  not  imme- 
diately concern  the  Government.  Likewise,  no  com- 
ment will  be  made  about  the  brief  of  Appellees  Finn, 
if  any,  because  at  the  time  this  reply  brief  was  being 
prepared,  we  had  not  as  yet  received  any  briefs  filed 
on  behalf  of  the  Finns  even  though  the  time  therefore 
has  already  expired/ 

1.  The  Plane's  Value  When  Transferred  to  Vine- 
land.  Both  Vineland  (Vin.  Br.,  pp.  17-20,  22-25)  and 
International  (Intl.  Br.,  p.  5)  rely  heavily  upon  the 
fact  that  governing  administrative  regulations  and 
procedure  permitted  transfers  to  educational  institu- 
tions only  if  the  property  was  ^^commercially  unsala- 
ble." Vineland  argues  that  the  statutory  purposes 
referred  to  by  the  Government  in  support  of  the  re- 
strictions of  WAA  Form  65  (e.  g.,  to  prevent  disrup- 
tion of  the  market  and  related  economic  repercus- 
sions) are  therefore  inapplicable,  on  the  theory  that 
the  sale  of  a  valueless  plane  could  not  adversely  affect 
the  market.^  In  accordance  with  the  regulation  relied 
upon  by  appellees,  the  War  Assets  Administration  de- 

^  The  Government  has  deferred  filing  this  reply  in  the  expecta- 
tion that  it  would  file  a  single  reply  to  the  briefs  of  all  the  appel- 
lees, including  the  Finns.  In  view  of  the  Finns'  failure  to  file  a 
brief  and  the  scheduling  of  oral  argument  on  February  1,  1955,  I 
thought  it  undesirable  to  delay  further  the  filing  of  a  reply  to  the 
briefs  already  received.  Consequently,  this  brief  contains  our 
reply  to  the  briefs  of  Vineland  and  International,  and  we  may  sub- 
mit a  further  reply  brief  directed  to  the  Finns'  brief  should  the 
court  permit  them  to  file  out  of  time. 

2  It  is  interesting  to  note  that,  at  the  same  time,  Vineland  takes 
the  somewhat  inconsistent  position  that  other  statutory  objectives 
compelled  the  Government  to  transfer  the  plane  with  a  minimum 
of  restrictions  so  that  it  could  be  used  for  diverse  economic  pur- 
poses.    If,  as  Vineland  suggests,  the  plane  was  essentially  mi- 


termined  that  the  dumping  of  some  11,000  planes 
would  have  effectively  destroyed  the  market  for  such 
aircraft  and  the  financial  stability  of  all  persons  con- 
nected with  it.  Thus,  collectively  the  sale  of  these 
planes  into  commercial  channels  would  have  made  each 
worth  very  little,  but  individually  each  plane  was  val- 
uable as  the  record  in  this  case  establishes.  Expert 
testimony  valued  the  plane  in  suit  at  $5,000  on  the 
date  it  was  transferred  to  Vineland  (R.  281,  285,  292), 
the  advisory  jury  accepted  that  valuation  (R.  116), 
and  the  district  court  incorporated  the  jury's  re- 
sponses into  its  findings  of  fact  (R.  156)  and  repeated 
that  value  in  its  own  separate  finding  (R.  150).  The 
decision  to  sell  the  planes  to  schools  can  be  considered 
as  a  compromise  between  the  views  of  those  who  urged 
that  all  such  planes  be  totally  destroyed,  for  fear  of 
their  undermining  the  market,  and  of  those  who 
wished  them  to  be  sold  outright,  in  the  hope  that  they 
would  benefit  other  portions  of  the  economy.  By 
transferring  the  planes  to  educational  institutions  with 
severe  restrictions  on  the  school's  power  to  sell  or  use 
the  planes,  it  was  possible  to  gain  some  benefit  from 
the  planes  without  causing  serious  economic  disturb- 
ances. 

2.  Estoppel.  Vineland  argues  that  it  cannot  be 
estopped  to  deny  the  validity  of  WAA  Form  65 
(Vin.  Br.,  pp.  39-40)  because  the  school  could  not 
have  agreed  to  or  acquiesced  in  an  illegal  act.  How- 
ever,   the    authorities    which   Vineland    relies    upon 

salable  or  worthless,  no  significant  interference  with  its  use  results 
from  the  imposition  of  requirements  that  it  be  scrapped  or  that 
it  not  be  flown. 


merely  repeat  the  established  principle  that  a  sov- 
ereign cannot  be  estopped  by  actions  of  its  agents 
beyond  their  legal  authority  (Gov.  Op.  Br.,  p.  53, 
fn.  34).  Thus,  the  school  district  could  not  be 
estopped  to  deny  the  validity  of  their  sale  to  the 
Finns  because  the  Superintendent  had  no  legal  au- 
thority to  issue  title  documents  where  the  sale  had 
not  conformed  with  the  California  statutes  relating 
to  sale  of  school  property.  Similarly,  if  the  terms 
of  WAA  Form  65  w^ere  inconsistent  with  the  Fed- 
eral regulation  or  statute,  the  AYar  Assets  Admin- 
istration employees  who  transferred  the  plane  to 
Vineland  on  those  terms  wxre  acting  beyond  their 
authority,  and  the  Government  could  not  be  estopped 
to  urge  against  all  but  a  bona  fide  purchaser  (see 
infra,  p.  5)  that  the  transfer  to  Vineland  was  void. 
There  is  no  basis,  however,  for  Vmeland's  conten- 
tion that  the  authorized  acts  of  its  agents,  in  accepting 
Federal  surplus  property  and  agreemg  to  the  terms 
of  transfer,  cannot  serve  as  the  basis  for  an  estoppel 
or  acquiescence  in  the  terms  as  specified  by  WAA 
Form  65.^ 


^  On  p.  43  of  the  brief  for  Vineland  as  appellee,  it  is  contended 
that  the  issue  of  estoppel  was  not  raised  in  the  district  court  and 
is  therefore  unavailable  in  this  Court.  If  Vineland  means  by 
this  that  the  Government  did  not  urge  an  estoppel  in  its  complaint, 
where  it  would  have  been  anticipatory  pleading,  they  are  quite 
right;  and  of  course  the  issue  was  not  raised  in  a  replication  since 
that  pleading  has  been  eliminated  under  the  Federal  Eules  of 
Civil  Procedure.  However,  the  issue  was  presented  to  the  district 
court  in  the  Government's  second  supplemental  memorandum  in 
opposition  to  a  motion  to  dismiss  at  pp.  16-17  (filed  December  19, 
1952),  in  the  Govermnent's  reply  memorandum  of  law  at  p.  7 
(filed  November  3, 1954) ,  and  in  the  statement  of  points  on  which 
appellant  intends  to  rely  (R.  1,002;  Nos.  4,  5). 


Relying  upon  this  Court's  decision  in  United  States 
V.  Jones,  176  F.  2d  278  (C.  A.  9),  International  argues 
that  the  Government  is  estopped  to  deny  that  it  has 
sold  the  plane  to  the  school  without  any  restrictions. 
The  Jones  case  and  Section  25  of  the  Surplus  Prop- 
erty Act,  which  it  interprets,  stand  for  the  proposition 
that  sales  documents  issued  by  a  disposal  agency  can- 
not be  subsequently  attacked  by  the  Government  as 
unauthorized  in  a  suit  against  a  bona  fide  purchaser. 
In  the  Jones  case,  the  Government  was  not  allowed  to 
rescind  an  undisputed  sale  on  the  groiuid  that  the  sale 
price  had  been  unconscionably  low  through  adminis- 
trative error.  No  contention  was  made  that  the  origi- 
nal transaction  was  not  intended  to  be  an  outright 
transfer  of  title.  In  the  instant  case,  however,  the 
Government  does  urge  that  there  has  been  no  transfer 
of  unencumbered  title,  and  it  is  appellees  who  are 
challenging  the  validity  of  the  transfer  terms. 

3.  Bona  Fide  Purchaser.  International 's  claim  that 
it  is  a  bona  fide  purchaser  is  wholly  without  basis  in 
the  record.  The  specific  finding  by  the  advisory  jury, 
which  the  district  judge  incorporated  into  his  findings 
of  fact  (R.  156),  was  that  International  did  '^have 
either  knowledge  or  notice  *  *  *  that  the  plaintiff, 
United  States  of  America,  claimed  restrictions  upon 
the  use  or  sale  of  the  airplane  in  suit"  at  the  time 
it  advanced  funds  to  the  Finns,  performed  labor,  and 
furnished  materials  (R.  115).  These  findings  are 
amply  supported  in  the  record  by  testimony  that  it 
was  generally  understood  in  that  industry  that  planes 
held  by  educational  institutions  were  subject  to  these 
restrictions  (R.  308-311,  663-65),  that  the  documents 


included  in  the  CAA  file  reviewed  by  International's 
attorney  gave  notice  of  these  restrictions  (R.  622-23, 
Finns'  Ex.  K-2,  K-4),  and  that  at  the  time  of  its 
negotiations  with  the  Finns,  a  different  party  (Yine- 
land)  had  possesison  of  the  plane  (Intl.  5,  R.  113,  Intl. 
Ex.  B,  C,  E,  F,  Gr).  International  relies  upon  the 
general  finding  by  the  district  court  that  International 
made  the  loan  and  bestowed  the  labor  and  materials 
''in  the  ordinary  course  of  its  business  believing  in 
good  faith  that  Defendants  Finn  were  tiaie  and  law- 
ful owners  of  the  aircraft"  (R.  152).  If,  as  Inter- 
national contends,  these  two  findings  are  inconsistent, 
then  the  general  finding  as  to  good  faith  must  ^deld  to 
the  particular  finding  as  to  notice  or  knowledge. 
However,  we  submit  that  there  is  no  inconsistency 
since  the  finding  relied  upon  by  International  merely 
attempted  to  restate  somewhat  more  succinctly  the 
jury's  finding  that  International  did  ''in  good  faith 
believe  that  Defendants  Finn  were  the  true  and  law- 
ful owners  of  the  airplane  in  suit"  (R.  194)  at  the 
critical  time.  In  other  words.  International  had 
notice  or  knowledge  of  the  Government's  claims  but 
honestly  believed  that  these  claims  were  insubstantial ; 
however,  in  legal  teiins,  this  does  not  entitle  Interna- 
tional to  the  special  protection  accorded  a  bona  fide 
purchaser.* 

*  Eecognizing  the  impossibility  of  being  a  bona  fide  purchaser 
at  common  law  while  having  notice  or  knowledge  of  the  Govern- 
ment's advei-se  claims.  International  argues  that  a  special  new  rule 
was  established  by  Section  25  of  the  Surplus  Property  Act. 
Under  this  alleged  new  rule,  one  can  be  a  bona  fide  purchaser  as 
long  as  he  honestly  believes  that  known  adverse  claims  can  be 
defeated.     International's  only  basis  for  this  statement  is  a  quota- 


4.  The  Transfer  Document.  Both  International 
and  Vineland  argue  that  the  only  document  which 
could  be  considered  a  bill  of  sale  or  transfer  docu- 
ment is  the  Sales  Receipt  (Intl.  Ex.  A-1,  reprinted 
in  International's  Appendix  B).  We  submit,  how- 
ever, that  neither  the  Sales  Receipt  nor  any  other 
document  was  the  transfer  paper  for  this  plane.  The 
Sales  Receipt  contains  no  words  of  transfer  and  does 
not  attempt  to  set  forth  most  of  the  conditions.  It 
is  precisely  what  it  purports  to  be,  viz,  a  receipt  for 
money  paid  by  Vineland.  The  fact  that  no  transfer 
document  was  ever  issued  demonstrates  that  title  was 
never  transferred.  The  provisions  of  WAA  Form  65, 
which  are  stated  to  apply  to  all  subsequent  transfers 
under  this  educational  program  (Par.  8,  R.  16),  estab- 
lish the  conditions  of  the  transfer.  Form  65  is  not 
a  transfer  document,  but  it  does  establish  the  under- 
standing of  the  parties  as  to  the  significance  of  the 
transfer  of  possession.^ 

tion  from  the  defendant's  brief  in  the  Jones  case.  That  statement 
was  not  accepted  by  this  Court  either  expressly  or  impliedly,  and 
certainly  the  mere  fact  that  the  court  decides  in  favor  of  one  party 
does  not  mean  that  the  court  has  thereby  adopted  every  statement 
appearing  in  a  prevailing  party's  brief. 

^  Appellees  attempt  to  discredit  some  of  the  characterizations  of 
the  j)roperty  interest  transferred  by  the  Government  by  claiming 
that  equitable  servitudes  and  determinable  fees  cannot  be  created 
for  personal  property.  Not  only  does  this  contention  overlook  the 
fact  that  an  agency  established  by  Congress  can  dispose  of  prop- 
erty in  any  mamier  vrhich  it  considers  appropriate  (see  our  main 
brief  at  p.  21),  but  it  fails  to  consider  the  fact  that  the  federal 
courts  have  recognized  the  applicability  of  these  interests  for  per- 
sonal property  (see  our  main  brief  at  p.  45).  Thus,  federal  law, 
which  governs  this  disposal  of  federal  property,  does  recognize 
such  property  interests,  and  conflicting  state  rulings  have  no 
applicability. 


5.  Damages.  At  pp.  56-61  of  its  brief,  Vineland 
argues  at  length  that  the  Government  could  at  most 
recover  nominal  damages  for  a  breach  of  contract  if 
the  Government  is  not  allowed  to  keep  the  plane, 
or  for  wrongful  detention,  if  the  Government's  title 
is  approved.  Part  of  this  claim  is  based  upon  Vine- 
land's  position  that  the  plane  was  ''commercially 
unsalable"  at  the  time  of  its  receipt  from  the  Gov- 
ernment; that  argument  is  disposed  of  supra,  p.  7. 
We  urge  that  a  decision  as  to  the  measure  of  the 
Government's  damages  need  not  be  made  by  this 
Court  and  that  this  question  can  most  appropriately 
be  considered  by  the  district  court  upon  remand,  since 
that  court  never  had  the  occasion,  in  view  of  its  dis- 
position of  the  case,  to  make  a  finding  on  this  ques- 
tion. We  certainly  do  not  accept  Vineland 's  sug- 
gestion that  the  damages  for  breach  would  be  nominal. 
If  the  Government  does  not  recover  the  plane.  Vine- 
land's  disregard  for  the  terms  of  WAA  Form  65 
prevented  the  Government  from  having  the  plane 
used  in  the  manner  it  had  intended.  Thus  the  Gov- 
ernment should  be  entitled  to  recover  a  sum  equal 
to  the  cost  of  placing  an  equivalent  plane  in  a  similar 
educational  institution  or  using  it  as  the  Govermnent 
otherwise  desires.  And  if  the  Government  is  allowed 
to  retain  the  plane,  its  damages  for  detention  should 
be  the  rental  cost  for  a  similar  plane  during  that 
period.  This  was  the  standard  used  by  the  district 
court  to  measure  the  damages  owed  by  the  Govern- 
ment; it  should  likewise  be  the  measure  of  damages 
due  to  the  Government. 


CONCLUSION 

For  the  foregoing  reasons  and  those  set  out  in  our 
main  brief,  we  respectfully  submit  that  the  judgment 
below  dismissing  the  Government's  complaint  and 
awarding  affirmative  judgment  against  the  United 
States  on  the  Finns'  counterclaim  should  be  reversed. 

Warren^  E.  Burger, 
Assistant  Attorney  General, 
Laughli^^  E.  Waters, 

United  States  Attorney, 
LoiJis  Lee  Abbott, 
Assistant  United  States  Attorney, 
Melvin  Richter, 
Marvin  C.  Taylor, 
Richard  M.  Markus, 

Attorneys, 
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We  believe  that  the  briefs  previously  filed  by  the 
Government  adequately  demonstrate  that  the  decision 
below  was  erroneous.  However,  in  view  of  the  dis- 
cussion at  the  oral  argument,  we  wish  to  supplement 
the  Government's  briefs  heretofore  filed  on  two  par- 
ticular matters — i.  e.,    (1)   the  validity  of  Form  65 

376783—56  (1) 


and  the  restrictions  on  resale  therein  contained,  and 
(2)  the  position  that  the  Finns  obtained  through  im- 
proper representations  a  Civil  Aeronautics  Adminis- 
tration certificate  of  registration  which  they  thereafter 
used  as  proof  that  the  restrictions  had  been  removed. 


Examination  of  all  the  applicable  statutory  provisions  and 
regulations,  rather  than  the  limited  parts  thereof  considered 
by  the  court  below,  clearly  shows  the  fallacy  of  the  rulings 
that  Form  65  was  invalid  because  inconsistent  with  the 
regulations  and  that  the  regulation  which  the  court  regarded 
as  applicable  was  invalid  because  inconsistent  with  the 
Surplus  Property  Act  ^ 

The  error  in  the  Court's  rulings  stems  from  failure 
to  consider  all  the  relevant  statutory  provisions  and 
regulations,  and,  in  consequence,  from  reliance  on 
certain  provisions  and  regulations  which  are  not  in 
fact  controlling. 

For  example,  the  Court  lays  great  stress  on  the 
provision  in  Section  13  (a)  (1)  (A)  of  the  statute 
that  surplus  appropriate  for  school  use  ''may  be  sold 
or  leased".  On  the  assumption  that  Regulation  4 
(C.  F.  R.,  1946  Supp.,  Ch.  XXIII,  Part  8304,  pages 
5142,  et  seq.)  is  the  only  one  implementing  Section  13, 
the  Court  concludes  that  it  unlawfully  exceeds  the 
authority  of  the  statute  in  providing  for  any  other 
method  of  disposition.  (See  Tr.  128-129;  133-134.) 
The  fallacy  of  this  reasoning  stems  from  the  Court's 
overlooking   or   ignoring   Regulation   14    (C.   F.   R., 


^  The  Sixth  Circuit's  decision  rests  on  and  adds  nothing  to  the 
reasoning  of  the  court  below.  What  is  said  herein  is  therefore 
applicable  to  both  decisions.  The  first  two  divisions  of  the 
Finn's  brief  also  re-assert  Judge  Mathes'  reasoning. 


1946  Supp.,  Ch.  XXII,  Part  8314,  pp.  5227  et  seq.) 
which  is  the  one  which  primarily  implements  Section 
13.  It  provides  for  the  sale  or  lease  of  surplus  to 
schools  at  40  percent  discounts.  Regulation  4,  on  the 
other  hand,  is  a  special  regulation  dealing  only  with 
disposition  of  aeronautical  property  on  a  basis  which 
was  practically  a  donation  since  the  "price"  placed 
'on  airplanes  covered  only  packing  and  handling 
charges  and  was  not  subject  to  the  40  percent  discount 
applicable  to  other  sales  to  schools.  See  last  para- 
graph  of   "Instructions"   in   Vineland's   Exhibit   E. 

Thus  the  Court  imported  into  its  reasoning  language 
which  was  applicable  to  the  general  school  disposal 
program  rather  than  to  the  program  here  involved. 
The  significance  which  the  Court  attached  to  a  com- 
parison of  the  wording  of  Section  13  (a)  (1)  (A) 
and  Regulation  4  disappears  when  Regulation  14  is 
taken  into  consideration  as  part  of  the  whole  picture. 

Another  example  of  fallaciously  incomplete  scrutiny 
of  the  regulations  is  the  Court's  statement  at  Tr.  129 
that,  as  of  the  date  of  the  transfer  to  the  school,  a 
sale  w^as  the  only  permissible  method  of  transfer. 
This  provision  in  Section  8304.7  relates  only  to  dis- 
posals for  use  as  "transport  aircraft"  (cf.  f.  n.  27, 
p.  38  of  Government's  opening  brief)  ;  whereas  the 
transfer  here  involved  was  of  an  airplane  falling  into 
an  entirely  different  category — namely,  one  which  had 
been  determined  to  be  "commercially  unsaleable" 
under  Sections  8304.1  (b)  (2),  8304.5  and  8304.10  (see 
second  paragraph  of  Vineland's  Exliibit  E,  and  para- 
graph II  of  "Instructions"  in  that  exhibit).  Such 
airplanes  were  subject,  under  Section  13  (a)   (2)   (b) 


of  the  Surplus  Property  Act  and  Regulations  8304.13 
and  8304.11,  to  donation  or  other  disposition  to  schools 
in  the  precise  manner  outlined  in  Vineland's  Exhibit 
E  and  Form  65. 

More  significant  even  than  either  of  the  foregoing 
is  the  Court's  failure  to  construe  Section  8304.11  and 
the  disposal  program  in  the  present  case  described  in 
Vineland's  Exhibit  E  in  the  light  of  Sections  8304.16, 
8301.18,  8301.19,  8314.7,  8314.11  and  8314.12.  All 
these  Sections  clearly  provide  that  disposal  agencies 
*' shall  establish  procedures"  for  the  disposition  of  the 
kinds  of  property  conkmitted  to  them,  and  shall  file 
with  the  Administrator  ''copies  of  all  their  regula- 
tions, orders  and  instructions  of  general  applicabil- 
ity."^ When  these  procedures,  regulations,  orders 
and  instructions  are  approved  by  the  Administrator 
they  become  <gquctl  parts  of  the  regulations  of  equal 
standing  with  the  general  provisions.  There  is  no 
room  therefore  for  an  assertion  that  they  are  contrary 
to  regulations  simply  because  they  were  not  set  forth 
in  detail  in  the  general  provisions.  Not  only  is  such 
flexibility  inevitably  necessary  and  therefore  proper 
in  the  administration  of  such  a  vast  program;  it  is 
clearly  authorized  by  Sections  4,  9,  13  (a),  13  (b) 
and  15  of  the  statute. 

Against  this  background,  and  with  attention  to  all 
regulations  rather  than  only  the  part  considered  be- 


^  War  Assets  Administration  had  dual  functions.  It  was 
the  agency  established  to  supervise  all  disposition  of  surplus 
through  "disposal  agencies"  designated  by  it  for  various  kinds  of 
property.  It  designated  itself  as  the  disposal  agency  of  prop- 
erty not  specifically  assigned  to  certain  named  agencies,  includ- 
ing aircraft.     8ee  Section  8301.2  (g)   (5). 


low,  it  is  entirely  clear  and  easily  demonstrable  that 
disposal  of  the  airplane  in  question  pursuant  to  the 
program  described  in  Vineland's  Exhibit  E  and  Form 
65  was  authorized  by  the  Administrator  and  was  well 
within  his  powers  imder  the  regulations  and  the  stat- 
ute. There  was  an  '^  Educational  Aircraft  Disposal 
Division"  within  the  Administration  (see  Vineland 
Exhibit  E).  Specific  testimony  as  to  its  official  and 
lawful  establishment  is  not  necessary;  that  may  be 
assumed.  The  Division  determined  that  certain  air- 
planes were  " conmiercially  unsaleable."  (See  the 
second  paragraph  of  the  Exhibit  and  paragraph  II  of 
the  ''Instructions.")  It  was  the  power  and  duty  of 
the  Division  under  Section  8304.10  to  make  that  deter- 
mination. The  determination  having  been  made,  it 
was  the  duty  of  the  Division,  under  Section  8304.11 
(a),  to  compile  a  list  of  the  items  and  to  fix  prices 
therefor  reflecting  the  benefit  that  would  accrue  to  the 
Government  from  their  use  by  schools,  and  to  submit 
the  list  to  the  Administrator.  The  Section  provides 
that  if  the  lists  are  approved  by  the  Administrator 
they  shall  be  published  "by  order  heremider";  and 
the  Division  would  thereupon  be  authorized  to  dispose 
of  the  airplanes  at  such  prices.  Such  an  order  was 
made.  It  w^as  published  in  11  F.  R.  1471  on  January 
31,  1946,  effective  on  February  5,  1946,  as  Order  4. 
The  list  which  is  part  of  the  order  includes  the  very 
type  of  airplane  involved  in  this  case.^     Order  4  was 

^  It  is  listed  in  Order  4  under  Catalog  Number  42-2420  as  a 
C-46  Curtiss- Wright  Commando  at  the  price  of  $200.  Precisely 
the  same  description  and  price  appear  in  Vineland's  Purchase 
Order  of  June  25,  1946,  Vineland's  Exhibit  D. 


continued  ''in  full  force  and  effect"  in  the  preamble 
of  Regulation  4  of  May  21,  1946  (the  one  here  in- 
volved) and  the  list  which  is  part  of  the  disposal  pro- 
gram described  in  Vineland's  Exhibit  E  again  in- 
cludes, under  the  same  catalogue  niunber  and  price, 
C-46  planes  of  the  kind  involved  in  the  present  case. 
Thus  its  disposition  imder  Section  8304.11  (a)  was 
specifically  authorized. 

Section  8304.11  further  directs  that  the  disposal 
agency  ''shall  establish  procedures"  for  the  disposal 
of  the  listed  airplanes  to  schools.  It  is  clear  that  the 
letter,  the  instructions,  the  lists,  and  the  accompany- 
ing form  of  purchase  order  and  Form  65  making  up 
Yineland's  Exhibit  E  together  constitute  such  "pro- 
cedures." They  obviously  fall  ^^'ithin  the  coverage  of 
Section  8304.14 as  "regulations,  orders,  or  instructions 
of  general  aiDplicability"  to  be  submitted  to  the  Ad- 
ministrator. In  view  of  the  presumption  of  regu- 
larity in  the  discharge  of  duties  of  public  officers,  and 
the  fact  that  the  documents  describing  the  program 
and  procedures  (Vineland's  Exhibit  E)  were  mailed 
to  schools  throughout  the  comitry,  it  is  entirely  proper 
to  conclude  that  it  was  approved  by  the  Administra- 
tor. The  discussion  and  references  above  show  that 
such  action  on  his  part  was  well  within  his  statutory 
authority  and  regulations. 

There  remains  for  consideration  the  error  in  the 
reasoning  of  the  court  below  that  Form  65  is  invalid. 
The  Court's  conclusion  rests  in  substantial  degree  on 
the  fact  that  Section  3804.11  (b)  requires  an  agree- 
ment of  the  school  that  the  airplane  ' '  will  not  be  flown 
except  for  purposes  of  research  or  experiment  in  con- 


nection  with  the  science  of  aeronautics,"  whereas 
Form  65  requires  an  agreement  that  the  airplane  ''will 
not  be  used  for  any  actual  flight  purposes"  (Tr.  132- 
134).  It  was  suggested  below  that  this  allegedly  un- 
authorized and  fatal  variation  was  the  result  of  using 
in  Form  65  the  wording  of  an  earlier  and  "super- 
seded" regulation  (Tr.  133). 

But  examination  of  the  ''superseded  regulation" 
refeiTed  to  by  the  court  at  Tr.  133  shows  that  its 
wording  is  not  the  same  as  that  of  Form  65.  The 
earlier  regulation  required  an  agreement  that  the  air- 
plane "will  not  be  used  for  any  flight  purpose" 
(italics  supplied).  Apart  from  this  error  of  the 
court  below,  consideration  of  the  successive  phrasings 
in  the  light  of  the  known  purposes  of  the  educational 
airplane  disposal  program  indicates  that  the  varia- 
tions are  not  material  and  that  the  significance  given 
to  them  below  is  unwarranted.  It  is  clear  that  the 
justification  for  transfer  of  airplanes  to  schools  at 
nominal  prices  was  to  get  the  benefit  of  their  use  in 
education;  and  that  resale  by  the  schools  at  higher 
figures  to  persons  who  would  use  them  in  commercial 
flight  would  have  frustrated  the  statutory  objective 
o:^avoiding  speculation  in  surplus.  (See  Section  2 
(W)  of  the  statute.)  Hence,  the  initial  prohibition 
agaiQst  use  for  any  flight  purpose.  The  later  word- 
ing of  Section  3804.11  (b)  was  designed  to  carry  on 
this  basic  purpose  and  at  the  same  time  to  recog-nize 
the  propriety  of  flight  use  by  schools  for  the  limited 
purpose  of  "research  and  experiment  in  connection 
with  the  science  of  aeronautics" — an  educational  as 
distingTiished  from  a  commercial  use.     The  words  in 


Form  65  prohibiting  use  for  ^* actual  flight  purposes'' 
are  readily  susceptible  to  the  same  construction — i.  e. 
prohibiting  commercial  use — and  presumably  ^\'ere 
merely  regarded  as  a  better  way  of  saying  the  same 
thing.  The  semantic  argiunent  of  the  court  below  is 
not  forceful  enough  to  justify  overthrowing  a  large 
disposal  program,  particularly  as  it  was  clearly  within 
the  power  of  the  Administrator,  mider  the  statutory 
and  regulatory  provisions  referred  to  above,  to  have 
approved  disposal  i)rocedures  and  general  instructions 
or  changes  therein  submitted  to  him  from  time  to  time 
by  his  operating  officers. 

This  brings  us  to  consideration  of  the  conclusion 
of  the  court  below  (Tr.  133,  136)  and  of  the  Finn's 
(Brief,  pages  11,  12)  that  there  was  no  restriction  on 
the  sale  of  the  airplane  after  three  years. 

We  see  no  reason  why  the  restriction  against  sale 
within  three  years  means  anything  more  than  just 
what  it  says,  and  expresses  a  desire  to  carefully  super- 
vise the  operation  of  the  school  within  that  period, 
and  to  ])e  alerted  to  situations  where  an  airplane  no 
longer  needed  by  the  initial  recipient,  but  still  useable 
for  educational  purposes,  could  be  transferred  to  an- 
other school.  Surely  it  would  have  been  very  easy 
to  say  straight  forwardly  that  airplanes  could  be  sold 
for  any  or  every  j^urpose  after  three  years,  if  such  had 
been  the  purpose.  Obviously,  however,  that  was  not 
the  intent  or  thinking  of  the  Administration.  The 
whole  objective  of  the  distrilmtion  of  the  airplanes  on 
what  was  virtually  a  donation  basis  at  nominal  prices 
was  to  get  and  retain  as  long  as  possible  the  benefit 
of  their  use  for  educational  purposes.    Schools  had  to 


qualify.  They  had  to  certify  their  need  and  to  state 
the  particular  "non-flight"  instructional  or  research 
or  experimental  use  they  had  in  mind.  Actual  (i.  e., 
commercial)  flight  was  prohibited.  To  permit  resale 
for  commercial  use  of  airplanes  still  useable  for  the 
very  purpose  of  their  transfer  flies  so  plainly  in  the 
face  of  the  known  objectives  of  the  disposal  program 
as  to  indicate  the  unsoundness  of  a  conclusion  author- 
izing such  sales  on  the  basis  of  the  wording  of  the 
three,  year  clause. 

The  propriety  of  continuing  the  use  for  educational 
purposes  until  the  airplane  is  truly  good  for  nothing 
but  scrap  is  obviously  proper;  and  the  Administrator's 
approval  of  the  disposal  program  submitted  to  him 
•under  Sections  3804.16  and  3804.11  is  obviously  within 
his  powers  and  wholly  lawful.  It  should  be  so  de- 
clared and  the  contrary  decision  of  the  court  below 

should  be  reversed. 

II 

The  CAA  registration  which  the  Finns  used  as  proof  of  official 
removal  of  the  restrictions  on  sale  of  the  airplane  in  suit 
to  them  was  obtained  by  the  use  of  false  and  misleading 
documents  and  improper  procedures 

George  Finn  was  told  in  Washington  about  March 
15,  1951,  that  the  restrictions  would  not  be  waived 
(Tr.  361,  738,  743,  760,  761) .  He  knew  of  the  provision 
in  the  Civil  Aeronautics  Act  of  1938  (Section  501  (f) 
of  the  statute,  Act  of  June  23,  1938,  c.  601,  52  Stat. 
1006,  as  amended  by  62  Stat.  494)  which  stated  that 
registration  was  not  proof  of  title  (Tr.  483).  Never- 
theless he  obtained  registration  improperly  and  then 
got  possession  of  the  plane  from  the  school  on  the 
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representation  that  the  registration  established  that 
the  restrictions  had  been  removed. 

The  technique  of  getting  CAA  registration  of  the 
plane  in  suit  (serial  number  3645),  was  first  worked 
out  in  connection  with  the  old  plane  (serial  nimiber 
96563)  referred  to  in  the  trial  as  the  "hulk."  On 
April  9,  1951  Finn  presented  to  CAA  a  bill  of  sale 
from  the  school  of  the  hulk  on  CAA  form  500,  dated 
March  28,  1951  (part  of  Plaintiffs'  Exhibit  12),  and 
a  false  affidavit  of  Peter  Bancroft  dated  April  6,  1951 
(International  Exhibit  U^)  to  which  were  appended 
the  ''Sales  Docimient"  which  is  International  Exhibit 
T,  and  the  "Release  of  Custody"  which  is  Interna- 
tional Exhibit  U-3.  The  statement  in  the  affidavit 
that  the  hulk  had  been  sold  to  Finn  on  March  28  was 
false.  It  had  been  sold  on  October  9,  1950,  by  the 
document  which  is  Vineland  Exhibit  G.  It  is  the 
plane  which  the  Finns  agreed  to  reconvey  to  the 
school  under  the  terms  of  the  agreement  of  February 
28,  1951.  See  paragraph  (1)  of  part  III  Vineland 
Exhibit  B.  The  characterization  of  the  Sales  Docu- 
ment as  an  "invoice" — implying  an  unrestricted  sale 
to  the  school — is  improper  since  the  hulk  had  been 
obtained,  as  all  educational  airplanes  were  obtained, 
upon  the  school's  execution  of  Form  65  or  its 
predecessor  Fonn  35. 

The  iDurpose  and  scheme  to  obtain  CAA  registration 
on  this  kind  of  documentation  is  revealed  by  what 
occurred  at  the  conference  in  Washington  on  April  4, 
1941,  which  was  attended  by  Mr.  Howard  of  CAA. 
Finn  showed  photogi'aphs  of  the  hulk,  and  said  it  was 
the  plane  he  wanted  to  register  (Tr.  447,  497).     There 
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was  discussion  of  the  coverage  of  the  provision  in 
Form  65  which  permitted  sale  as  "scrap"  (Tr.  495). 
The  hulk  shown  in  the  photographs  might  well  have 
been  thought  to  fall  into  that  category.  Against  this 
background  it  is  easy  to  see  how  registration  was 
obtained  on  the  documents  described  above  on  April 
11,  1951. 

Having  gotten  registration  of  the  hulk  in  this  way, 
registration  of  the  plane  in  suit  was  obtained  by  the 
presentation  to  CAA  of  a  comparable  set  of  mislead- 
ing and  false  papers.  On  April  14,  1951,  Mr.  Ban- 
croft executed  an  affidavit  in  the  same  general  form 
as  the  previous  one  (Government's  Exhibit  7;  also 
part  of  International  Exhibit  A)  which  was  false  or 
misleading  in  various  ways.  As  in  the  former  in- 
stance, a  "Sales  Receipt"  relating  to  the  airplane  was 
attached  (see  International  Exhibit  A)  and  referred 
to  in  a  manner  indicating  it  to  be  evidence  of  an  out- 
right sale;  whereas  Bancroft  weU  knew  that  he  had 
signed  Form  65  as  a  condition  precedent  to  getting 
the  plane.  This  deception  was  compounded  by  the 
false  statement  that  all  other  "records  pertaining  to" 
the  plane  had  been  destroyed  by  a  fire  on  March  5, 
1951;  which  statement  is  proven  false  by  the  school's 
introduction  at  the  trial  of  its  copy  of  the  agreement 
with  the  Finns  of  February  28,  1951  (Vineland  Ex- 
hibit B).  The  affidavit  next  falsely  said  that  title 
was  conveyed  to  the  Finns  on  February  28,  1951,  by 
the  attached  bill  of  sale  on  CAA  form  500.  That 
document  was  not  signed  until  April  14,  1951,  the 
same  date  as  the  affidavit.  The  use  of  the  CAA  form 
of  Bill  of  Sale  was  prohibited  by  Part  C-3  of  the 
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CAA  "Instructions  for  Registering  an  Aircraft"  (In- 
ternational Exhibit  M).  Since  the  agreement  of  sale 
to  the  Finns  of  February  28,  1951,  was  clearly  a  "con- 
ditional sale  contract"  within  the  meaning  of  the 
instructions  and  the  definition  in  the  Civil  Aero- 
nautics Act  (Section  1  (17)  (18)  of  the  Civil  Aero- 
nautics Act)  the  agreement  of  February  28,  1951,  is 
what  should  have  been  submitted.  If  it  had  been  sub- 
mitted the  certificate  would  have  stated  the  interest 
of  the  school  rather  than  an  unqualified  interest  of 
the  Finns.  See  Section  503  (1)  (2)  of  the  statute. 
But,  as  we  have  seen,  its  existence  was  negated  by 
the  false  statement  that  it  had  been  destroyed  by  fire. 

So  now  we  see  how  the  Finns,  after  establishing 
with  the  l^ulk  the  pattern  of  registration  on  a  CAA 
form  of  Bill  of  Sale  and  a  false  affidavit  of  Ban- 
croft, were  able  to  accomplish  by  the  same  technique 
an  improper  registration  of  the  plane  in  suit. 

Their  improper  obtaining  in  this  way  of  CAA  regis- 
tration, and  their  use  of  the  registration  to  obtain 
physical  possession  of  the  plane,  and  thereafter  their 
use  of  that  possession  and  a  false  warranty  of  com- 
plete and  unencumbered  title  to  effect  a  $15,000  mort- 
gage of  the  plane  to  International,  is  conduct  so 
shocking  as  to  disentitle  the  Finns  to  any  defense — let 
alone  an  affiruMitive  recovery — at  the  hands  of  this 
court. 

The  Government  briefs  heretofore  submitted  on  all 
other  issues,  including  the  legal  effect  of  the  restric- 
tions (assuming  them  not  to  be  invalid  as  declared  by 
the  court  below),  are  reaffii-med. 


13 

The  judgment  below  should  be  reversed. 
Respectfully  submitted. 

Warren  E.  Burger, 
Assistant  Attorney  General, 
Latjghlin  E.  Waters, 

United  States  Attorney, 
Louis  Lee  Abbott, 
Assistant  United  States  Attorney, 
Mara^n  C.  Taylor, 
Melvin  Richter, 
Richard  M.  Markus, 
Attorneys,  Department  of  Justice, 
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In  the  District  Court,  Territory  of  Guam, 
Marianas  Islands 

Civil  No.  65-54 

RICHARD  C.  LAMKIN  and  ANTHONY  B. 
SILVIA,  on  Behalf  of  Themselves  and  Others 
Similarly  Situated,  Plaintiffs, 

vs. 

BROWN  AND  ROOT,  INC.,  PACIFIC  BRIDGE 
COMPANY,  INC.,  MAXON  CONSTRUC- 
TION COMPANY,  INC.,  UTAH  CON- 
STRUCTION COMPANY,  INC.,  and  SWIN- 
NERTON  &  WALLBERG,  a  co-partnership. 
Joint  Adventurers  Doing  Business  Under  the 
Name  of  Brown  Pacific  Maxon,  Defendants. 

COMPLAINT 

Plaintiff  Lamkin  is  a  citizen  of  the  State  of 
Colorado  and  plaintiff  Silvia  is  a  citizen  of  the 
State  of  California,  both  temporarily  employed 
within  the  unincorporated  territory  of  Guam  by 
defendants.  Defendants  are  joint  adventurers  en- 
gaged in  military  construction  work  within  the 
territory  of  Guam  under  contract  to  the  military 
forces  of  the  United  States  of  America.  This  is  a 
suit  of  a  civil  nature  and  is  brought  for  the  purpose 
of  enjoining  the  defendants  from  obeying  certain 
orders,  directives  and  levies  issued  by  employees, 
agents,  servants  and  attorneys  of  the  Government 
of  Guam  under  claim  of  right  and  alleged  color  of 
law  claimed  to  exist  under  the  laws  of  the  United 
States,  particularly  the  Revenue  Act  of  1939  as 
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Amended,  the  Revenue  Act  of  1954  and  the  Organic 
Act  of  Guam,  Chapter  8A,  Title  48,  U.S.C.A.  as 
hereinafter  fully  appears. 

First  Count 
Plaintiff  Richard  C.  Lamkin   for  his  claim  al- 
leges : 

1.  That  he  is  emploj^ed  by  defendants  pursuant 
to  a  contract  of  employment  executed  at  Ft.  Collins, 
State  of  Colorado  in  the  month  of  December,  1952, 
which  contract  is  still  in  full  force  and  effect.  Pur- 
suant to  the  terms  of  said  contract  defendants  em- 
ployed i:)laintiff  as  an  assistant  mechanical  superin- 
tendent to  work  on  their  project  in  the  unincorpor- 
ated territory  of  Guam  and  that  plaintiff  has  ful- 
filled and  performed  and  continues  to  fulfill  and 
perform  all  of  his  obligations  imder  the  terms  of 
said  contract. 

2.  That  plaintiff's  gross  income  under  said 
contract  is  One  Hundred  Eighty  Four  Dollars 
($184.00)  per  week,  from  which  sum  certain  author- 
ized deductions  are  made  pursuant  to  the  terms  of 
said  contract,  leaving  plaintiff  a  net  balance  of  One 
Hundred  Forty  Two  Dollars  Fifty  Four  Cents 
($142.54)  per  week,  and  pursuant  to  the  terms  of 
said  contract  the  net  weekly  balance  of  $142.54  is 
to  be  paid  to  plaintiff  each  and  every  week  during 
the  continuance  of  his  performance  of  said  con- 
tract. 

3.  That  contrary  to  and  in  violation  of  the  terms 
of  said  contract  defendants  breached  said  contract 
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by  failing  and  refusing  to  pay  to  plaintiff  the  net 
balance  of  his  wages  for  the  weeks  ending  Sej)- 
tember  26,  1954,  October  3,  1954,  October  10,  1954 
and  October  17,  1954,  being  a  total  of  Five  Hundred 
Seventy  Three  Dollars  SLxteen  Cents  ($573.16) ;  that 
on  the  27th  day  of  October,  1954  plaintiff  was  paid 
the  sum  of  Sixty  Eight  Dollars  Ninety  Cents 
($68.90)  by  defendants'  check  No.  14191  drawn  on 
the  Bank  of  California  National  Association  of  San 
Francisco,  California,  leaving  a  balance  of  Five 
Hundred  Four  Dollars  Twenty  Six  Cents  ($504.26) 
due  and  unpaid  to  plaintiff. 

4.  That  prior  to  the  time  the  defendants  failed 
to  pay  to  plaintiff  his  wages  as  set  out  above,  plain- 
tiff received  through  the  United  States  mail  numer- 
ous demands  purporting  to  be  assessments  of  an 
income  tax  from  one  Harry  L.  Mangerich,  claiming 
to  be  Commissioner  of  Revenue  and  Taxation  for 
the  Government  of  Guam,  said  demands  being  for 
the  sum  of  Four  Hundred  Eighty  Seven  Dollars 
Fifty  One  Cents  ($487.51)  plus  interest. 

5.  That  the  defendants  claim  to  justify  their  vio- 
lation of  the  terms  of  their  contract  with  plaintiff 
by  asserting  that  levies  had  been  made  by  the  said 
Harry  L.  Mangerich  on  behalf  of  the  Government 
of  Guam  upon  the  wages  of  plaintiff  for  said  in- 
come tax  alleged  to  be  due  to  the  Government  of 
Guam;  that  said  defendants  further  claim  that  the 
said  Harry  L.  Mangerich  asserts  as  his  authority 
for  said  levies  Sections  3640,  3670,  3690  and  3692, 
purported  to  be  contained  in  Chapter  36  of  an  In- 


6  Richard  C.  Lamkin,  et  ah,  vs. 

ternal  Revenue  Code  not  otherwise  identified:  that 
said  defendants  state  that  the  said  Harry  L.  Man- 
gerich  claims  his  authority  stems  from  Section  31 
of  the  Organic  Act  of  Guam  and  that  said  Section 
31  incorporates  the  Internal  Revenue  Code  of  the 
United  States  into  said  Organic  Act  of  Guam;  that 
by  the  construction  of  the  said  Harry  L.  Mangerich 
and  others,  officers  of  the  Government  of  Guam 
have  the  right  to  interpret,  construe,  administer 
and  enforce  said  Internal  Revenue  Code  of  the 
United  States. 

6.  That  the  purported  levy  by  the  said  Harry  L. 
Mangerich  is  not  authorized  by  the  Revenue  Act  of 
1939  As  Amended  or  the  Revenue  Act  of  1954  of 
the  United  States  or  by  any  other  statute  of  the 
United  States. 

7.  That  i^laintiff  is  not  indebted  to  the  Govern- 
ment of  Guam  and  did  not  and  has  not  authorized 
defendants  to  pay  any  sums  of  money  to  the  said 
Harry  L.  Mangericli  or  the  Government  of  Guam 
on  his  behalf:  that  defendants  are  indebted  to 
plaintiff  in  the  sum  of  Five  Hundred  Four  Dollars 
Twenty  Six  Cents  ($504.26),  which  sum  defendants 
refuse  to  pay  by  reason  of  said  purported  assess- 
ment and  levy. 

Second  Count 
Plaintiff  Anthony  B.  Sih-ia  for  his  claim  alleges: 
1.    That  he  is  employed  by  defendants  pursuant 
to  a  contract  of  emplo)^nent  executed  at  San  Fran- 
cisco, State  of  California,  in  the  month  of  Novem- 
ber, 1948,  which  contract  is  still  in  full  force  and 
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effect.  Pursuant  to  the  terms  of  said  contract  de- 
fendants employed  plaintiff  in  a  supervisory  capa- 
city to  work  on  their  project  in  the  unincorporated 
territory  of  Guam  and  that  plaintiff  has  fulfilled 
and  performed  and  continues  to  fulfill  and  perform 
all  of  his  obligations  under  the  terms  of  said  con- 
tract. 

2.  That  plaintiff's  gross  income  imder  said  con- 
tract is  One  Hundred  Forty  Six  Dollars  Sixty  Five 
Cents  ($146.65)  per  week,  from  which  sum  certain 
authorized  deductions  are  made  pursuant  to  the 
terms  of  said  contract,  leaving  plaintiff  a  net  bal- 
ance of  One  Hundred  Nine  Dollars  Sixty  Five 
Cents  ($109.65)  per  week,  and  pursuant  to  the 
terms  of  said  contract  the  net  weekly  balance  of 
One  Hundred  Mne  Dollars  Sixty  Five  Cents 
($109.65)  is  to  be  paid  to  plaintiff  each  and  every 
week  during  the  continuance  of  his  performance  of 
said  contract. 

3.  That  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be  that  defendants  will, 
on  the  3rd  day  of  November,  1954,  in  violation  of 
the  terms  and  provisions  of  said  contract  of  em- 
ployment, confiscate  the  siun  of  One  Hundred  Nine 
Dollars  Sixty  Five  Cents  ($109.65),  being  the  net 
balance  due  to  plaintiff  after  deductions  from  his 
wages  for  the  preceding  week,  and  further,  that 
defendants  will,  on  the  10th  day  of  November,  1954, 
confiscate  the  sum  of  One  Hundred  Nine  Dollars 
Sixty  Five  Cents  ($109.65),  and  further,  that  on  the 
17th  day  of  November,  1954,  an  undetermined  sum 
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will  be  confiscated  from  the  wages  of  plaintiff  by 
defendants. 

4.  That  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be  that  the  defendants 
intend  to  pay  such  sums  so  confiscated  from  his 
wages  to  one  Harry  L.  Mangerich,  an  employee  of 
the  Government  of  Guam,  by  reason  of  purported 
assessments  and  levies  made  by  the  said  Harry  L. 
Mangerich  and  served  upon  defendants. 

5.  That  plaintiff  is  not  indebted  to  the  Govern- 
ment of  Guam  or  the  said  Harry  L.  Mangerich  or 
to  the  defendants  herein  in  any  amount. 

6.  That  plaintiff  has  no  adequate  remedy  at  law 
to  prevent  the  total  confiscation  and  dissipation  of 
his  wages  as  set  forth  above. 

7.  That  unless  the  defendants  are  restrained  and 
enjoined  from  performing  the  acts  of  confiscation 
hereinabove  descril^ed,  plaintiff  will  be  deprived  of 
the  fruits  of  his  labor  without  due  process  of  law. 

Third   Count 
Plaintiffs  Richard  C.  Lamkin  and  Anthony  B. 
Silvia,  on  behalf  of  themselves  and  others  similarly 
situated,  for  a  further  claim  allege: 

1.  That  defendants  have,  since  the  1st  day  of 
January,  1951  to  the  present  time  withheld  various 
sums  of  money  from  the  wages  of  plaintiffs  and 
other  employees  of  defendants;  and  further,  upon 
information  and  belief  plaintiffs  allege  the  fact  to 
be  that  defendants  will  withhold  such  sums  in  the 
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future,  said  withholding  being  in  accordance  with 
the  withholding  tables  provided  in  Section  1622 
(a)-(d),  (g)-(k)  of  the  United  States  Revenue  Act 
of  1939  As  Amended  and  Section  3402  of  the  United 
States  Revenue  Act  of  1954,  said  withholding  not 
having  been  authorized  by  plaintiffs. 

2.  That  said  withholding  hereinabove  described 
was  and  is  contrary  to  the  provisions  of  Section 
1621  of  the  United  States  Revenue  Act  of  1939  As 
Amended  and  Section  3401  of  the  United  States 
Revenue  Act  of  1954. 

3.  That  said  Sections  1621  and  3401  as  above  de- 
scribed cannot  be  construed  to  authorize  withhold- 
ing from  employees  of  defendants  within  a  pos- 
session of  the  United  States. 

4.  That  by  reason  of  the  wrongful  acts  of  de- 
fendants herein  set  out,  plaintiffs  and  others  have 
had  suJ^stantial  sums  of  money  unlawfully  withheld 
from  their  wages  and  that  in  the  future,  further 
substantial  and  undetermined  sums  will  continue  to 
be  withheld  from  their  wages  contrary  to  the  ex- 
press provisions  of  the  statutes  herein  set  out. 

5.  That  due  to  the  numerous  employees  of  de- 
fendants herein  who  have  been  subjected  to  the 
wrongful  and  illegal  withholding  hereinabove  de- 
scribed, a  multiplicity  of  suits  to  protect  and  secure 
their  rights  would  be  required  and  that  therefore 
plaintiffs  herein  and  others  have  no  adequate  rem- 
ed}'  at  law. 

Wherefore : 

Plaintiff  Richard  C.  Lamkin  demands: 

1.    Judgment  against  defendants  for  Five  Hun- 
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dred  Four  Dollars  Twenty  Six  Cents  ($504.26),  to- 
gether with  interest  at  the  rate  of  6%  per  annum 
from  the  26th  day  of  September,  1954. 

2.  That  defendants  be  restrained  and  enjoined 
from  further  confiscation  of  plaintiff's  wages. 

3.  That  defendants  be  restrained  and  enjoined 
from  further  withholding  from  the  wages  of  plain- 
tiff and  others,  and  that  said  defendants  be  re- 
quired to  account  for  and  repay  to  plaintiff  and 
others  such  sums  withheld  from  their  wages  since 
the  1st  day  of  January,  1951. 

4.  Such  other  and  further  relief  as  to  the  Court 
may  seem  proper. 

Plaintiff  Anthony  B.  Silvia  demands: 

1.  That  defendants  be  restrained  and  enjoined 
from  confiscating  his  wages  as  threatened. 

2.  That  defendants  be  restrained  and  enjoined 
from  further  withholding  from  the  wages  of  plain- 
tiff and  others,  and  that  said  defendants  be  re- 
quired to  account  for  and  repay  to  plaintiff  and 
others  such  sums  withheld  from  their  wages  since 
the  1st  day  of  January,  1951. 

3.  Such  other  and  further  relief  as  to  the  Court 
may  seem  proper. 

Dated:   This  27th  day  of  October,  1954. 

/s/  FIXTOX  J.  PHELAX,  JR., 
/s/  E.  R.  CRAIX, 

Attorneys  for  Plaintiffs 

[Endorsed] :  Filed  October  28,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

Subject  to  the  api:>roval  of  the  Court,  it  is  hereby 
stipulated  by  and  between  E.  R.  Crain  and  Finton 
J.  Phelan,  Jr.,  Attorney  for  the  Plaintiffs,  and  H. 
G.  Homme,  Jr.,  United  States  Attorney,  appearing 
Specially  as  Attorney  for  the  Defendants,  may  have 
to  and  including'  the  19th  day  of  January,  1955, 
within  which  to  answer,  move  or  otherwise  plead  to 
the  comj)laint  on  file  herein. 

/s/  E.  R.  CRAIN, 
/s/  FINTON  J.  PHELAN,  JR., 
Attorneys  for  Plaintiffs, 
UNITED  STATES  OF 
AMERICA 
/s/  H.  G.  HOMME,  JR., 

United  States  Attorney, 
Attorney  for  Defendants 
Approved : 

/s/  PAUL  D.  SHRIVER, 

Judge  of  the  District  Court  of 
Guam 

[Endorsed] :    Filed  November  19,  1954. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

Subject  to  the  approval  of  the  Court,  it  is  hereby 
stipulated  by  and  between  counsel  for  the  Plaintiff 
and  counsel  for  the  United  States  of  America,  De- 
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fendant,  that  Defendant,  United  States  of  America 
may  have  to  and  inckiding  February  18,  1955, 
within  which  to  answer,  move  or  otherwise  plead 
to  the  complaint  on  tile  herein. 

/s/  E.  R.  GRAIN, 
/s/  FINTON  J.  PHELAN,  JR., 
Attorneys  for  Plaintiffs 
UNITED  STATES  OF 
A3IERICA 
/s/  By   H.  G.  HOMME,  JR., 

United  States  Attorney 
Approved : 

/s/  PAUL  D.  SHRIYER, 

Judge  of  the  District  Court  of 
Guam 

[Endorsed] :    Filed  January  19,  1955. 


[Title  of  District  Court  and  Cause.] 

MOTION— 12  (b)  (6)  F.R.C.P. 
The  defendants  Brown  and  Root,  Inc.,  Pacific 
Bridge  Company,  Inc.,  Maxon  Construction  Com- 
pany, Inc.,  Utah  Construction  Company,  Inc.,  and 
Swinnerton  and  Wallberg,  a  co-partnership,  joint 
adventurers  doing  business  under  the  name  of 
Brown  Pacific  Maxon  move  the  Court  as  follows: 

1.  To  dismiss  the  action  because  the  complaint 
fails  to  state  a  claim  against  the  defendants  upon 
which  relief  can  be  granted. 

2.  To  enter  Summary  Judgment  for  the  defend- 
ants on  the  ground  that  the  complaint  and  affidavit 
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attached  herewith  show  that  there  is  no  material 
question  of  fact  before  the  Court  and  that  the  de- 
fendants are  entitled  to  judgment  as  a  matter  of 
law. 

Dated  this  17th  day  of  Februaiy,  1955. 

/s/  H.  G.  HOMME,  JR., 

United  States  Attorney, 
Attorney  for  Defendants 

AFFIDAVIT 

United  States  of  America, 
Territory  of  Guam — ss. 

J.  Russell  Marshall,  being  first  duly  sworn  on 
oath,  deposes,  says  and  makes  this  Affidavit  in  sup- 
])ort  of  a  Motion  to  Dismiss  and  for  Summary 
Judgment  in  the  above-entitled  proceedings  as 
follows : 

1.  That  he  is  a  citizen  of  the  United  States  hav- 
ing attained  the  age  of  maturity;  and  that  he  is  a 
proper  person  to  make  this  Affidavit,  and;  that  he 
is  presently  employed  within  the  Territory  of 
Guam,  United  States  of  America. 

2.  That  ever  since  April  1,  1954,  he  has  been 
continuously  so  employed  by  certain  joint  adven- 
turers doing  business  under  the  name  of  "Brown 
Pacific  Maxon"  and  composed  of  the  following 
corporations  and  co-partnership,  to  wit :  Brown  and 
Root,  Inc.,  a  Texas  corporation;  Pacific  Bridge 
Company,  a  Delaware  corporation;  Maxon  Con- 
struction Company,  Inc.,  an  Ohio  corporation ;  Utah 
Construction  Company,  a  Utah  corporation,  and: 
Swinnerton  and  Wallberg,  a  co-partnership ;  that  at 
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all  times  hereinafter  Affiant  shall  refer  to  said  joint 
adventurers  as  the  "employer"  for  the  sake  and 
purpose  of  clarity. 

3.  That  during  all  times  referred  to  herein  the 
employer  has  maintained  administrative  and  con- 
struction offices  on  certain  military  reservations  in 
the  Territory  of  Guam. 

4.  That  Affiant  is  titled  the  "Project  Manager" 
for  the  employer  and  as  such  is  the  due  and  lawful 
official  authorized  by  and  in  charge  of  the  manage- 
ment of  the  affairs  of  the  employer  within  the  Ter- 
ritory of  Guam  and  that,  therefore,  Affiant  has 
knowledge  of  the  affairs  of  the  employer. 

5.  That  the  sole,  singular  and  exclusive  activity 
of  the  employer  within  the  Territory  of  Guam  is 
the  construction  of  military  installations  upon  mili- 
tary reservations  pursuant  to  a  certain  cost-plus- 
fixed-fee  contract  between  the  employer  and  the  De- 
partment of  the  Navy  and  that  such  contract  is  the 
causa  sine  qua  non  of  employer's  existence. 

6.  That  pursuant  to  the  provisions  of  said  con- 
tract the  employer  acquires  all  materials  and  labor 
necessary  to  such  construction  as  purchasing  and 
contracting  agent  for  the  Department  of  the  Navy, 
at  no  time  acquiring  anything  in  its  own  name,  title 
or  behalf  and,  therefore,  solely  and  exclusively  per- 
forming an  administrative  service  in  these  con- 
structions activities  on  behalf  of  the  Government 
of  the  United  States. 

7.  That  of  thousands  of  persons  employed  for 
the  purposes  aforesaid,  the  employer  on  the  17th 
day  of  September,  1952,  at  Denver,  Colorado,  em- 
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ployed  one  Richard  C.  Lamkin,  by  then  and  there 
entering  into  the  written  contract  of  emplojniient 
hereto  attached  as  Exhibit  "A"  and  that  on  the  24th 
day  of  January,  1953,  the  employer  entered  into  a 
written  modification  of  this  original  contract  of 
employment  with  Richard  C.  Lamkin,  a  copy  of 
which  is  hereto  attached  as  Exhibit  "B". 

8.  That  pursuant  to  the  provisions  of  the  supple- 
mental agreement  the  employer  agreed  to  pay  Rich- 
ard C.  Lamkin  the  minimum  sum  of  Six  Hundred 
Seventy-five  ($675.00)  Dollars  per  month  in  monthly 
installments  and  has  continuously  thereafter  so 
done. 

9.  That  at  all  times  during  the  aforesaid  employ- 
ment of  Richard  C.  Lamkin  the  employer  has  re- 
gularly deducted  income  tax  withholdings  as  pro- 
vided by  the  L^nited  States  Internal  Revenue  Codes 
and  Regulations  and  has  paid  such  sums  withheld 
over  to  the  Treasurer  of  the  Government  of  Guam. 
A  copy  of  "Employees'  Withholding  Exemption 
Certificate"  executed  by  Richard  C.  Lamkin.  dated 
November  20,  1952,  is  hereto  attached  as  Exhibit 
"C". 

10.  That  the  employer  has  followed  a  like  pro- 
cedure covering  Guam  earnings  in  the  instance 
of  all  other  employees  employed  on  Guam  under 
the  same  or  similar  conditions. 

11.  That  on  the  1st  day  of  September,  1950,  the 
employer  entered  into  a  similar  written  contract  of 
employment  with  one  Anthony  B.  Silvia,  a  copy  of 
which  contract  is  attached  as  Exhibit  "D",  and  that 
pursuant  to  such  contract  the  employer  has  regii- 
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larly  paid  wages  to  Anthony  B.  Silvia  and  there- 
fore has  made  regular  deductions  for  income  with- 
holdings in  the  manner  aforesaid.  A  copy  of  "Em- 
ployees TTithholding  Exemption  Certificate"  ex- 
ecuted by  Anthony  B.  Silvia,  dated  December  15, 
1950,  is  hereto  attached  as  Exhibit  *'E". 

12.  That  on  the  30th  day  of  September,  1954, 
employer  was  served  with  ninety-eight  (98)  War- 
rants for  Distraint  and  Levies  by  the  Commissioner 
of  Revenue  and  Taxation  for  the  Government  of 
Guam  contending  that  ninety-eight  (98)  of  em- 
ployer's employees  were  indebted  to  the  Government 
of  Guam  in  various  amounts  by  reason  of  their 
failure  to  pay  certain  income  taxes  to  such  Gov- 
ernment. 

13.  That  accordingly  and  on  the  30th  day  of 
September,  1951,  a  Warrant  for  Distraint  and  Levy 
covering  the  wages  of  Richard  C.  Lamkin  was 
served  upon  the  employer  setting  forth  in  the  War- 
rant for  Distraint  that  Richard  C.  Lamkin  was  in- 
debted to  the  Government  of  Guam  for  unpaid 
taxes  in  the  sum  of  $487.51  together  with  interest 
in  the  amount  of  $15.84  making  a  total  in  all  of 
$503.35  and  that  pursuant  thereto  the  employer  dis- 
trained the  sum  of  $142.54  from  wages  then  due  and 
jA^-ing  to  Richard  C.  Lamkin.  A  copy  of  such  War- 
rant for  Distraint  and  Levy  is  attached  as  Exhibit 
"F". 

14.  That  on  the  7th  day  of  October,  1954,  em- 
ployer was  served  with  a  subsequent  Levy  by  the 
Commissioner  of  Revenue  and  Taxation  for  the 
Government  of  Guam  in  the  amount  of  $361.22  and 
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j)iirsuant  to  such  Levy  employer  distrained  the  sum 
of  $145.54  from  wages  then  due  and  owing  the 
said  Richard  C.  Lamkin.  A  copy  of  such  Levy  is 
attached  as  Exhibit  "G". 

15.  That  on  the  14th  day  and  the  22nd  day  of 
October,  1954,  employer  was  served  with  two  sub- 
sequent Levies  in  the  amounts  of  $215.93  each  and 
pursuant  to  such  Levies  employer  distrained  the 
further  sum  of  $285.08  from  wages  due  and  owing 
Richard  C.  Lamkin.  Copies  of  the  foregoing  Levies 
are  attached  as  Exhibits  "H"  and  "I"  respectively. 

16.  That  pursuant  to  the  Warrant  for  Distraint 
and  Levies  above-described,  employer  has  distrained 
the  total  sum  of  $573.16  from  the  wages  due  and 
owing  Richard  C.  Lamkin,  from  which  sum  em- 
ployer has  been  authorized  by  the  Commissioner  of 
Revenue  and  Taxation  for  the  Govermnent  of 
Guam  to  release  the  sirni  of  $68.90  and  that  there- 
fore, employer  has  distrained  and  paid  over  to  the 
Government  of  Guam  the  net  smn  of  $504.26  pur- 
suant to  the  commands  of  said  official  and  vsubse- 
(juent  to  the  filing  of  this  action. 

17.  That  on  the  18th  day  of  November,  1954, 
being  at  a  time  subsequent  to  the  filing  of  the  in- 
stant action,  employer  was  served  with  a  Warrant 
for  Distraint  and  Levy  by  the  Commissioner  of 
Revenue  and  Taxation  for  the  Government  of 
Guam  setting  forth  that  Anthony  B.  Silvia  was  in- 
debted to  the  Government  of  Guam  in  the  amount 
of  $213.06  for  unpaid  taxes  and  the  amount  of 
$8.60  as  interest  making  in  all  a  total  of  $221.66 
and  pursuant  thereto  the  employer  distrained  the 
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siun  of  $89.50  from  wages  then  due  and  owing  to 
Anthony  B.  Silvia.  A  copy  of  such  Warrant  for 
Distraint  and  Levy  is  attached  as  Exhibit  "J". 

18.  That  on  the  26th  day  of  November,  1954,  em- 
ployer was  served  by  a  subsequent  Levy  by  the 
Commissioner  of  Revenue  and  Taxation  for  the 
Government  of  Guam  in  the  amount  of  $132.31  and 
pursuant  thereto  emj)loyer  distrained  the  sum  of 
$89.50  from  the  wages  then  due  and  owing  Anthony 
B.  Silvia.  A  copy  of  such  Levy  is  attached  as  Ex- 
hibit "K". 

19.  That  on  the  2nd  day  of  December.  1954, 
employer  was  again  served  with  a  Levy  by  the  Com- 
missioner of  Revenue  and  Taxation  for  the  Govern- 
ment of  Guam  in  the  amount  of  $42.85  and  pur- 
suant thereto  employer  distrained  the  sum  of  $42.85 
from  the  wages  then  due  and  owing  Anthony  B. 
Silvia.  A  copy  of  such  Levy  is  attached  as  Exhibit 
"L". 

20.  That  pursuant  to  the  Warrant  for  Distraint 
and  Levies  above  described  the  employer  has  dis- 
trained the  total  sum  of  $221.85  from  the  wages  of 
Anthony  B.  Silvia  and  has  paid  the  said  siun  over 
to  the  Government  of  Guam  pursuant  to  the  com- 
mands of  the  official  as  aforesaid. 

21.  That  pursuant  to  all  other  Warrants  for  Dis- 
traint and  Levies  served  upon  the  employer  by  the 
Commissioner  of  Revenue  and  Taxation  for  the 
Government  of  Guam,  employer  has  distrained  and 
paid  over  to  the  Government  of  Guam  all  siuns  the 
subject  thereof. 

22.  That  at  all  times  aforesaid  employer  has  been 
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advised  and  verily  believes  that  its  actions  were 
lawful  and  in  response  to  lawful  authority  and  that 
it  intends  to  continue  to  so  act  until  such  time  as 
it  shall  be  commanded  by  law  to  act  otherwise. 

23.  That  all  Exhibits  (being  "A"  through  "L" 
inclusive)  are  true  and  exact  copies  of  the  original 
documents  in  the  files  of  the  employer. 

Further  Affiant  sayeth  not. 

/s/  J.  RUSSELL  MARSHALL, 

Project  Manager,  Brown  Pacific 
Maxon 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  February,  1955. 

[Seal]     /s/  ROLAND  A  GILLETTE, 

Clerk  of  the  District  Court,  Terri- 
tory of  Guam 

EXHIBIT  '^4" 

CONTRACT  OF  EMPLOYMENT 

(Llourly  Employees  -  Manual) 

Labor  Contract  No 

Brown  -  Pacific  -  Maxon  Guam  Contractors  NOy- 
13931,  Contractors  on  U.  S.  Navy  Contract  NOy.  ., 
hereinafter  called  the  Employer,  employs  the  Em- 
ployee named  upon  the  following  terms  and  condi- 
tions, to  which  the  Employer  and  the  Employee 
agree : 

Name  of  Employee:   Richard  C.  Lamkin. 

Point  of  Hire:  Denver,  Colorado. 
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Exhibit  "A"— (Continued) 
Section  1.   Assignment  of  Work: 

(a)  The  position  for  which  the  Employee  repre- 
sents he  is  qualified  and  for  which  he  is  engaged 
is  that  of  Machinist  General  Foreman,  on  Naval 
construction  work  at  any  of  the  islands  or  bases 
west  of  the  180th  Meridian  within  or  immediately 
adjacent  to  the  Pacific  Ocean  Area,  hereinafter 
called  the  Western  Pacific  Area. 

(b)  The  place  or  places  within  the  Western  Pa- 
cific Area  where  the  Employer  may  perform  con- 
struction work  is  hereinafter  called  the  site  of  the 
work.  The  Employee's  initial  assignment  is  at 
Guam,  M.  L,  the  location  of  the  Employer's  base  of 
operations.  However,  if  the  Navy  Department  calls 
upon  the  Employer  to  perform  work  at  any  other 
points  or  places  within  the  Western  Pacific  Area 
under  the  above  Nav^^  Contract  or  any  other  Navy 
cost-type  contract  which  may  be  awarded  subse- 
quently to  the  Employer,  this  Employment  Con- 
tract shall  be  fully  applicable  to  all  such  work. 

(c)  With  the  written  consent  of  the  Employee, 
this  agreement  may  be  assigned  to  the  United 
States  or  any  of  its  agencies,  or  to  any  other  Con- 
tractor engaged  in  the  performance  of  a  contract 
for  the  United  States  in  said  Western  Pacific  Area. 

(d)  The  Contractor  may  require  the  Employee  to 
render  service  in  a  classification  of  work  other  than 
that  mentioned  above,  provided  that  the  Employee's 
wage  rate  shall  not  be  reduced  below  that  provided 
in  Section  3  of  this  agreement  unless  specifically 
agreed  in  writing  between  the  Employer  and  the 
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Exhibit  "A"— (Continued) 
Employee  in  accordance  with   Section  13   of  this 
agreement. 

Section  2.    Term  of  Agreement: 

The  term  of  this  agreement  shall  l)e  the  period 
during  which  the  Employer  desires  the  services  of 
the  Employee  in  connection  with  Naval  construc- 
tion work  in  the  Western  Pacific  Area  (this  period 
is  hereinafter  referred  to  as  the  "period  of  serv- 
ice") ;  provided,  that  at  the  time  of  completion  of 
twelve  (12)  months  of  continuous  service  the  Em- 
ployee may  terminate  his  employment  hereunder; 
however,  should  the  Employee  continue  his  employ- 
ment beyond  twelve  (12)  months,  the  Employee  may 
thereafter  terminate  his  emplojmient  hereunder 
only  by  giving  the  Employer  written  notice  specify- 
ing the  date  upon  which  he  desires  to  terminate 
his  employment,  which  date  shall  not  be  less  than 
thirty  (30)  days  after  date  of  delivery  of  such 
notice  to  the  Employer. 

Section  3.    Wages  and  Hours: 

(a)  Straight  time  compensation  shall  be  at  the 
rate  of  $2.85"^  per  hour.  The  Employee  is  guaran- 
teed the  opportunity  to  work  a  minimum  of  forty 
(40)  hours  each  week,  provided  he  is  ready,  willing 
and  able  to  w^ork. 

(b)  The  Employee  agrees  to  work  such  hours  and 
shifts  as  may  be  required  by  the  Employer.  Any 
work  performed  in  excess  of  eight  (8)  hours  \)vv 
day  or  in  excess  of  forty  (40)  hours  per  week  and 

*  Plus  10%. 


22  jRichard  C.  Lamkin,  et  ah,  vs. 

Exhibit  "A"— (Continued) 
all  work  performed  on  designated  holidays  will  be 
paid  for  at  one  and  one-half  times  the  straight  time 
hourly  rate.  Designated  holidays  within  the  mean- 
ing of  this  contract  shall  be:  New  Year's  Day, 
Washington's  Birthday,  Memorial  Day,  Fourth  of 
July,  Labor  Day,  Armistice  Day,  Thanksgiving  Day 
and  Christmas  Day.  Hours  worked  in  excess  of 
eight  (8)  hours  in  any  one  day  shall  not  be  used 
in  computing  the  forty  (40)  hours  per  week  for 
overtime  purposes.  Saturday  and  Simday,  as  such, 
shall  not  be  considered  as  overtime  days.  In  com- 
puting the  forty  (40)  hours  per  week  for  overtime 
purposes,  hours  within  any  scheduled  work  week 
for  which  the  Employee  is  compensated  as  travel- 
ing time  in  accordance  with  paragraph  3(c)  hereof 
shall  be  counted  as  hours  worked. 

(c)  Comi)ensation  for  traveling  time  will  be  paid 
while  the  Employee  is  en  route  on  direction  of  the 
Employer  from  the  point  of  hire  to  the  site  of  the 
work,  while  en  route  on  the  return  trip  upon  satis- 
factory completion  of  the  period  of  service  from  the 
site  of  the  work  to  the  point  of  hire,  and  while 
awaiting  transportation  at  the  site  of  the  work. 
Such  travel  time  compensation  shall  be  paid  only 
for  eight  (8)  hours  in  any  twenty-four  (24)  hour 
period  and  for  not  more  than  the  first  forty  (40) 
hours  so  computed  in  any  seven  (7)  consecutive 
days,  at  the  straight  time  rate.  Travel  pay  shall  not 
accrue  duiing  stopovers  resulting  from  the  Em- 
ployee's voluntary  action  or  disregard  of  the  Em- 
ployer's instructions,  or  during  deviations  made  for 
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the  Employee's  personal  convenience.  In  the  event 
a  means  of  transportation  other  than  that  provided 
by  the  Employer  is  utilized  hy  the  Employee,  com- 
pensation for  traveling  time  will  be  computed  on 
the  basis  of  the  most  direct  and  rapid  means  of 
transportation  available. 

(d)  The  Employee  will  not  be  required  to  per- 
form work  within  his  trade  or  profession  while 
traveling  from  point  of  hire  to  port  of  embarka- 
tion, while  awaiting  transportation  at  the  port  of 
embarkation,  or  upon  the  return  trip  while  travel- 
ing from  the  port  of  debarkation  to  point  of  hire. 
The  Employee  may  be  called  upon  to  perform  mini- 
mum essential  services  incident  to  overseas  travel 
from  port  of  embarkation  to  the  jobsite  and  on  the 
return  trip  upon  satisfactory  completion  of  the 
period  of  service  from  the  site  of  the  work  to  the 
port  of  debarkation. 

Section  4.  Transportation  and  Traveling  Ex- 
IDenses : 

(a)  Transportation:  The  Employer  shall  pi'ovide 
transportation  from  the  point  of  hire  to  the  site  of 
the  work,  and  upon  satisfactory  completion  of  the 
period  of  service,  or  upon  impairment  of  health,  as 
provided  in  Section  9(b)  hereof,  return  to  the  point 
of  hire.  Transportation  furnished  by  the  Employer 
shall  be  by  such  method,  class,  schedule  and  route 
as  the  Employer  may  designate,  except,  however, 
that  the  Employer  may  approve  variations  in  route 
or  method  of  transportation  for  the  convenience  of 
the  Employee,  provided,  however,  that  the  total  cost 
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of  transportation  to  the  Employer  shall  not,  in  any 
event,  exceed  the  cost  of  transportation  which 
would  have  been  incurred  had  the  Employee  been 
transported  by  the  most  direct  and  rapid  means  of 
travel  available.  If  the  Employer  authorizes  the 
Employee  to  furnish  any  part  of  his  transportation, 
reimbursement  will  be  made,  within  the  limitations 
provided  above,  upon  authorization  by  the  Xav^y 
Officer  in  Charge  of  Construction  and  the  presenta- 
tion by  the  Employee  of  such  evidence  of  expendi- 
ture as  the  Employer  may  require.  The  Employee 
agrees  to  accept  transportation  by  such  method, 
class,  schedule  and  route  as  the  Employer  may 
designate.  Failure  on  part  of  the  Employee  to 
utilize  transportation  as  provided  by  or  approved 
by  the  Employer  will  constitute  release  of  the  Em- 
ployer from  all  further  obligations  for  subsistence, 
transportation  and  travel  pay. 

(b)  Subsistence  En  Route:  The  Employer  will 
furnish  subsistence  without  cost  to  the  Employee, 
or  in  lieu  thereof,  the  Employer  will  pay  a  sub- 
sistence allowance  at  the  rate  of  six  dollars  ($6.00) 
for  each  da}^  during  which  the  Employee  is  in  travel 
status  pursuant  to  Section  4(a).  No  subsistence 
allowance  will  be  paid  when  subsistence  is  provided 
while  traveling,  or  when  subsistence  and  quarters 
are  furnished  during  authorized  stopovers,  or  dur- 
ing stopovers  resulting  from  the  Emj^loyee's  volun- 
tary action  or  disregard  of  the  Employer's  instruc- 
tions. In  computing  subsistence  allowance,  days 
shall  commence  at  midnight  and  for  fractions  of  a 
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day  one-fourth  (i/4)  of  the  per  diem  allowance  will 
be  paid  for  each  period  of  six  (6)  hours  or  fraction 
thereof.  When  quarters  are  furnished  without 
meals,  a  subsistence  allowance  of  five  dollars  ($5.00) 
per  day  will  be  made. 

(c)  Baggage:  Transi:)ortation  of  any  personal 
baggage  (exclusive  of  tools  required  by  the  Em- 
ployer) in  excess  of  the  weight  and  size  of  that 
carried  free  hj  the  carrier  shall  be  paid  by  the 
Emx)loyee,  unless  written  authorization  to  take  ex- 
cess personal  baggage  is  given  by  the  Employer. 

Section  5.   Jobsite  Facilities: 

Board,  lodging,  limited  laundry  service,  medical 
services,  and  dental  care  of  an  emergency  nature 
only,  at  the  site  of  the  work,  will  be  furnished  by 
the  Employer  at  a  charge  not  to  exceed  one  dollar 
and  fifty  cents  ($1.50)  per  day.  The  Emi:)loyee  here- 
by authorizes  the  Employer  to  deduct  all  such 
charges,  at  the  currently  established  rate,  from  any 
l)ayment  due  the  Employee  hereunder. 

Section  6.    Medical  Examinations: 

The  Employee,  before  departure,  is  to  submit  to 
the  required  physical  examination  and  inoculations 
as  designated  by  the  Employer,  and  furnish  the 
Employer,  in  duplicate,  certificates  of  the  examin- 
ing physician  and  of  the  inoculations,  it  being  ex- 
pressly understood  that  satisfactory  medical  and  in- 
oculation certificates  are  conditions  precedent  to 
this  employment.  Provided,  however,  that  the  Em- 
l)loyer  may  at  its  option,  in  the  case  of  protracted 
series  of  inoculations,  commence  such  series  at  the 
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time  of  physical  examination  and  conclude  such 
series  during  the  period  of  travel  or  upon  arrival 
of  the  Employee  at  the  site  of  the  work.  Such  pro- 
cedure shall  not  affect  the  requirement  that  satis- 
factory medical  and  inoculation  certificates  are  a 
condition  precedent  to  this  employment.  It  is 
further  understood  that  all  statements  made  by  the 
Employee  in  connection  with  said  medical  exam- 
ination shall  be  deemed  material  to  and  a  part  of 
this  contract  and  that  any  fraudulent  misrepre- 
sentation or  concealment  of  a  material  fact  by  the 
Emj^loyee  in  such  statements  shall  relieve  the  Em- 
ployer from  any  obligations  under  this  contract.  All 
approved  or  authorized  incidental  ])reliminary  ex- 
penses, such  as  medical  examination,  inoculations, 
and  photographs  will  be  paid  by  the  Employer. 

Section  7.  Compensation  During  Illness  or  In- 
jury. 

Compensation  insurance  benefits  ^vill  be  paid  in 
accordance  with  the  Longshoremen's  and  Harbor 
Workers'  Compensation  Act,  as  amended  and  ex- 
tended by  the  Defense  Base  Act  as  the  sole  rem- 
edy for  any  injury  or  illness  arising  out  of,  or  in 
the  course  of,  employment  under  this  agreement. 
However,  if  the  Employee  shall  be  unable  to  per- 
form his  duties  under  this  contract  by  reason  of 
injury  or  illness,  and  if  such  disability  shall  be  de- 
termined to  be  compensable  under  the  Act  above- 
mentioned,  then,  upon  such  determination,  the  Em- 
ployee shall  be  paid  eight  (8)  hours  for  each  re- 
gularly scheduled  work  day  absent  because  of  such 
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disability  during  the  first  7  day  period  up  to  a 
maximum  of  forty  (40)  hours.  For  the  purpose 
of  this  section,  any  authorized  holiday  falling 
within  such  7  day  jjeriod  will  be  regarded  as  a 
regularly  scheduled  work  day.  No  other  or  further 
wages  shall  be  paid  to  the  Employee  until  he  is  able 
to  and  does  resume  the  performance  of  his  duties 
under  this  contract  and  the  benefits  under  the  said 
Act  cease.  If  the  Employee  shall  be  unable  to  per- 
form his  duties  by  reason  of  a  disability  which  is 
determined  not  to  be  compensable  under  said  Act, 
then  the  Employee  shall  receive  no  pay  from  the 
date  and  time  of  disability  until  he  is  able  to  and 
does  resume  his  duties  under  this  contract. 
Section  8.    Employee's  Reserve  Fund: 

(a)  Beginning  w^th  the  date  the  Employee  leaves 
the  port  of  embarkation  the  Employer  shall  with- 
hold from  each  weekly  payment  due  to  the  Em- 
ployee an  amount  equal  to  one-third  (%)  of  the 
Employee's  gross  w^eekly  earnings  or  $25.00,  which- 
ever figure  is  lower,  until  a  reserve  of  $350.00  shall 
have  been  set  aside ;  provided,  that  if  the  Employee 
quits  or  is  discharged,  so  as  to  become  subject  to 
the  provisions  of  Section  9(c),  then  all  monies  due 
to  the  Employee  at  the  time  of  such  quitting  or 
discharge  shall  be  added  to  and  become  a  part  of 
said  reserve. 

(b)  This  reserve  fund  shall  be  retained  during 
the  Employee's  entire  period  of  service.  Any  monies 
owed  by  the  Employee  to  the  Employer  at  the  time 
of  termination  of  employment  shall  be  chargeable 
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to  and  collected  from  this  reserve  fund.  Any  part 
of  the  reserve  fund  not  used  as  provided  herein  or 
as  provided  elsewhere  in  the  contract  shall  be  paid 
to  the  Employee  immediately  upon  determination 
of  the  amount  not  so  used  or  within  thirty  (30) 
days  after  the  Employee  leaves  the  Western  Pa- 
cific Area,  whichever  period  is  shorter. 

Section  9.    Termination  of  Employment: 

(a)  If  the  Employee  terminates  his  employment 
in  accordance  with  the  provisions  of  Section  2,  then 
compensation  for  traveling  tune  will  be  paid  in  ac- 
cordance with  Section  3(c)  and  transportation  and 
travel  expenses  will  be  provided  in  accordance  with 
Section  4. 

(b)  Should  the  health  of  the  Employee  become  so 
impaired,  through  no  fault  of  his  own,  during  the 
period  of  service  under  this  contract  as  to  justify 
the  Employer,  in  its  opinion  based  upon  such  medi- 
cal examination  as  the  Employer  and/or  the  Navy 
Department  may  demand,  to  repatriate  the  Em- 
ployee, the  Employee  will  be  repatriated  at  the  Em- 
ployer's expense,  as  herein  provided:  The  Em- 
ployee's wages  shall  cease  as  of  the  time  he  is  de- 
termined to  be  incapacitated;  transportation  and 
traveling  expenses  will  be  provided  in  accordance 
with  Section  4;  medical  care  during  repatriation 
of  the  Employee  as  may  be  found  necessary  by  such 
medical  examinations  as  the  Emi^loyer  and/or  the 
Navy  Department  may  demand,  will  be  provided 
at  no  cost  to  the  Employee  imtil  he  arrives  at  the 
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point  of  hire  or  until  he  is  delivered,  for  medical 
reasons,  into  the  custody  of  legally  responsible  au- 
thorities, at  which  time  all  obligations  of  the  Em- 
ployer hereunder  shall  cease.  The  same  conditions 
and  provisions  shall  apply  with  reference  to  in- 
juries arising  out  of  and  in  the  course  of  employ- 
ment. The  foregoing  provisions  shall  not  affect  any 
rights  which  the  Employee  may  have  to  compensa- 
tion insurance  under  Section  7. 

(c)  If,  prior  to  the  completion  of  twelve  (12) 
months  of  service  hereunder,  the  Employee  quits,  or 
is  discharged  for  cause,  the  employment  shall  term- 
inate and  all  compensation  and  travel  allowance 
shall  cease  as  of  the  time  of  quitting  or  discharge, 
and  the  Employee  thereafter  shall  be  liable  for  and 
will  pay  or  shall  have  deducted  from  his  reserve 
fund  his  cost  of  living,  including  board,  lodging, 
laundry,  medical  services  and  dental  care,  and  his 
own  return  transportation  cost  and  expenses.  Term- 
ination for  cause  shall  include  but  not  be  limited 
to  the  following:  Lack  of  ability  of  the  Employee  to 
perform  the  work  of  the  classification  for  which 
he  is  hired;  carelessness  or  negligence  of  duties;  in- 
subordination; incompetence;  failure  or  refusal  to 
work;  dishonesty;  bad  temper;  failure  to  travel  as 
scheduled  by  the  Employer;  the  immoderate  use  of 
alcoholic  drinks;  the  use  of  narcotics;  any  misrep- 
resentation or  concealment  of  material  fact  made 
for  the  purpose  of  securing  this  contract ;  failure  to 
comply  with  the  provisions  of  Section  10(c)  of  this 
contract;  or  any  other  act  of  misconduct;  or  upon 
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request  by  the  Navy  Officer-in-Charge  of  Construc- 
tion at  the  site  of  the  work. 

Section  10.   Working  Conditions: 

(a)  The  Employee  understands  that  other  work- 
ers in  his  trade  or  other  trades  may  be  employed  on 
the  work  to  be  done  at  the  site  of  the  work  and  that 
these  men  may  be  either  union  or  non-union;  and 
the  Employee  agrees  that  the  employment  of  such 
men  will  not  be  used  as  a  reason  for  failure  to  carry 
out  this  contract. 

(b)  The  Employee  understands  that  the  various 
sites  of  the  work  are  under  the  supervision  of  mili- 
tary authority.  The  Employee  agrees  that  any  act 
by  the  Employer  inconsistent  with  the  provisions 
hereof  and  any  omission  by  the  Employer  to  per- 
form any  of  its  obligations  hereunder,  shall  be  ex- 
cused if  such  acts  or  omissions  shall  result  from 
compliance  by  the  Employer  with  any  order  or 
regulation  of  such  military  authority.  The  period 
of  employment  shall  not  be  extended  as  a  result 
of  the  interruption  of  the  performance  of  this  con- 
tract by  reason  of  such  orders  or  regulations,  and 
the  guaranteed  opportunity  to  work  for  forty  (40) 
hours  per  week  while  at  the  jobsite,  as  hereinabove 
provided,  shall  not  be  suspended. 

(c)  The  Employee  shall  comply  with  all  laws  and 
regulations,  both  civil  and  military,  applicable  at 
the  site  of  the  work  and  the  vicinity  thereof,  and 
such  other  rules  and  regulations  as  the  Navy  Of- 
ficer-in-Charge of  Construction  and  the  Contractor 
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may  establish  from  time  to  time  with  respect  to 
personnel  employed.  The  Employee  agrees  to  con- 
duct himself  at  all  times  in  an  orderly  manner  with 
due  regard  for  the  convenience  of  his  co-workers, 
and  to  conform  to  reasonable  standards  of  personal 
cleanliness. 

Section  11.    Claims: 

Any  claims  arising  out  of  this  contract  or  the 
employment  under  this  contract,  except  claims  of 
workmen's  compensation  as  provided  in  Section  7 
hereof,  shall  be  submitted  by  the  Employee  by  writ- 
ten notice  to  the  Employer  and  to  the  Navy  Officer- 
in-Charge  of  Construction  at  the  site  of  the  work. 
Such  written  notice  shall  set  forth  in  detail  the  na- 
ture of  the  claim  and  the  amount  claimed  by  the 
Employee.  Such  written  notice  shall  be  given  prior 
to  the  departure  of  the  Employee  from  the  site  of 
the  work.  The  giving  of  such  written  notice  in  the 
manner  and  at  the  time  herein  provided  shall  be  a 
condition  precedent  to  any  right  of  action  on  any 
claun  arising  out  of  employment  under  this  con- 
tract and  any  such  right  of  action  shall  be  limited 
to  the  matters  set  forth  in  said  written  notice.  The 
Emf)loyer  will  furnish  the  Employee  with  an  ap- 
propriate form  on  which  such  written  notice  may 
be  given. 

Section  12.    Emergency  Notification: 
(a)  In  the  event  of  emergency,  accident  or  death, 
the  Employer  may  notify:  Esther  Marie  Lamkin, 
wife,    at   Station   1,   Apt.   64,   Agana,   Guam.    The 
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above  address  may  be  considered  as  the  Employee's 
permanent  address,  or  the  address  of  the  person 
in  whose  care  the  Employer  may  communicate  con- 
cerning this  contract  or  other  matters,  if  it  is  un- 
able to  communicate  with  the  Employee. 

(b)  In  the  event  of  the  death  of  the  Employee 
while  outside  the  continental  limits  of  the  United 
States  during  the  period  of  service  under  this  con- 
tract, the  Employee  authorizes  the  Employer  to 
make  ai^propriate  disposition,  as  is  deemed  best  by 
it  under  the  prevailing  circumstances,  of  the  body 
and  personal  effects  of  the  Emx:)loyee.  If  so  re- 
quested by  the  next  of  kin  and  approved  by  the 
Navy  Officer-in-Charge  of  Construction,  the  body 
of  the  deceased  Emploj^ee  may  be  returned  to  the 
Employee's  original  point  of  hire  at  the  Employer's 
expense. 

Section  13.  Certification  by  Employee: 
The  Employee  hereby  certifies  that  he  has  read 
the  foregoing  agreement  and  that  he  fully  under- 
stands its  terms  and  conditions;  and  the  Employee 
further  certifies  that  the  foregoing  terms  and  con- 
ditions constitute  his  entire  agreement  with  the 
Employer  and  that  no  promises  or  understandings 
have  been  made  other  than  those  stated  above :  and 
it  is  specificall}'  agreed  that  this  agreement  shall  be 
subject  to  modification  only  by  written  instrument 
signed  by  botli  the  employee  and  the  employer. 

Executed  at  Denver,  Colorado,  in  quintuplet  this 
17th  September,  52. 


Brown  and  Root,  Inc.,  et  al.  33 

Exhibit  "A"— (Continued) 
— Effective  date  set  forth  in  Modification  of  Con- 
tract   Brown-Pacific-Maxon,    Contract    NOy-13931 

Brown-Pacific-Maxon,  Employer 

Signed  and  Acknowledged  in  the  presence  of: 
A.  L.  Roberson — As  to  the  Employer. 

/s/  Richard   C.   Lamkin,   Employee 

Signed  and  Acknowledged  in  the  presence  of: 
Genevieve  Eleman — As  to  the  Employee. 

EXHIBIT  "B" 

MODIFICATION  OF  CONTRACT  OF 
EMPLOYMENT 

(To  be  used  where  "C"  class  employees  are  changed 
to  "A"  class  employees.) 

Brown-Pacific-Maxon,  contractors  on  U.S.  Navy 
Contract  NOy-13931,  hereinafter  called  the  em- 
ployer, and  Richard  C.  Lamkin,  hereinafter  called 
the  employee,  mutually  agree  to  modification  of 
Contract  of  Employment  dated  the  17th  day  of 
September,  1952,  executed  at  Denver,  Colorado. 

Section  1.  a.  shall  be  modified  to  read:  The  posi- 
tion for  which  the  employee  represents  he  is  quali- 
fied and  for  which  he  is  engaged  is  that  of  Assistant 
Office  Engineer,  on  Naval  Construction  work  at 
any  of  the  islands  or  bases  west  of  the  180th  Meri- 
dian mthin  or  immediately  adjacent  to  the  Pacific 
Ocean  Area,  hereinafter  called  the  Western  Pa- 
cific Area. 
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Exhibit  "B"— (Continued) 
Section  1.  d.  shall  be  modified  to  the  effect  that 
the  wording  "Section  13"  on  line  six  (6)   shall  be 
changed  to  read  "Section  14". 

Section  3.  a.  shall  be  modified  to  read:  Compensa- 
tion shall  be  at  the  rate  of  $675.00  per  month  Avhich 
shall  constitute  the  entire  compensation  applicable 
for  the  entire  period  of  serA-ice,  imless  otherwise 
agreed  in  writing  between  the  Employer  and  the 
EmploA^ee.  Such  compensation  shall  begin  on  the 
26th  day  of  January,  1953,  and  shall  cease  on  the 
date  the  Employee  is  returned  to  the  point  of  hire, 
except  as  otherwise  herein  provided. 

Section  3.  b.  shall  be  modified  to  read:  The  Em- 
ployee agrees  to  work  whatever  hours  are  required 
for  the  performance  of  his  work  and  position,  it 
being  understood  that  no  overtime  will  be  paid  un- 
der any  circumstances. 

Section  3.  c.  shall  be  modified  to  read:  Com- 
pensation for  traveling  time  will  be  paid  in  accord- 
ance with  Section  3.  (a),  except  that  travel  pay 
shall  not  accrue  during  stopovers  resulting  from 
the  Employee's  voluntary  action  or  disregard  of  the 
Employer's  instructions,  or  during  deviations  made 
for  the  Employee's  personal  convenience.  In  the 
event  a  means  of  transportation  other  than  that 
provided  by  the  Employer  is  utilized  by  the  Em- 
ployee, compensation  for  traveling  time  will  be  com- 
puted on  the  basis  of  the  most  direct  and  rapid 
means  of  transportation  available. 

Section  4.  a.  shall  be  modified  to  the  effect  that 
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Exhibit  "B"— (Continued) 
transportation  shall  be  provided  as  set  forth  in  Sec- 
tion 10  (b). 

Section  7.  shall  be  modified  to  read:  Comj)ensa- 
tion  insurance  benefits  will  be  paid  in  accordance 
with  the  Longshoremen's  and  Harbor  Worker's 
Compensation  Act,  as  amended  and  extended  by 
the  Defense  Base  Act,  as  the  sole  remedy  for  any 
injury  or  illness  arising  out  of,  or  in  the  course  of, 
employment  under  this  agreement.  However,  if  the 
Employee  shall  be  unable  to  perform  his  duties 
under  this  contract  by  reason  of  injury  or  illness, 
and  if  such  disabilty  shall  be  determined  to  be 
compensable  under  the  Act,  above-mentioned,  then, 
upon  such  determination,  the  Employee  shall  be 
paid  1/26  of  the  monthly  rate  for  each  regularly 
scheduled  work  day  absent  because  of  such  dis- 
ability during  the  first  '7  day  period  up  to  a  maxi- 
mum of  6/26  of  the  monthly  rate.  For  the  i)urpose 
of  this  section,  any  authorized  holiday  falling 
within  such  seven  (7)  day  period  will  be  regarded 
as  a  regularly  scheduled  work  day.  No  other  or 
further  salary  shall  be  paid  to  the  Employee  until 
he  is  able  to  and  does  resume  the  performance  of  his 
duties  under  this  contract  and  the  benefits  imder  the 
said  Act  cease.  If  the  Employee  shall  be  unable  to 
perform  his  duties  by  reason  of  a  disability  which 
is  detemiined  not  to  be  compensable  under  said  Act, 
then  the  Employee  shall  receive  no  pay  from  the 
date  and  time  of  disability  until  he  is  able  to  and 
does  resume  his  duties  under  this  contract. 

Section  8.  a.  shall  be  modified  to  the  effect  that 
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Exhibit  ''B"— (Continued) 
the  wording,  "Section  9  (c)"  on  line  seven  (7)  shall 
be  changed  to  read,  "Section  10  (c)". 

Section  9.  shall  be  changed  to  read  "Leave  Priv- 
ileges" instead  of  "Termination  of  Employment", 
and  shall  read:  Einployee  hired  in  the  Continental 
United  States  or  the  Territory  of  Hawaii  and  em- 
ployed in  the  Western  Pacific  Area,  shall  accumn- 
late  leave  at  the  rate  of  two  (2)  days  per  month 
up  to  a  maximum  accumulation  of  ninety  (90)  days, 
except  that  no  leave  shall  be  credited  to  the  account 
of  the  Employee  until  he  has  either  (1)  performed 
six  months  of  satisfactory  service,  under  this  con- 
tract, or  (2)  satisfactorily  completed  the  period  of 
service  under  this  contract,  or  (3)  been  terminated 
because  of  impaired  health,  under  the  provisions  of 
Section  10  (b),  of  this  contract.  Accumulation  of 
leave  will  begin  on  the  effective  date  of  this  Modi- 
fication of  Contract  of  Employment. 

]).  If,  prior  to  the  comi)letion  of  twelve  (12) 
months  of  service  under  this  contract,  the  Employee 
quits  or  is  discharged  for  cause,  in  accordance  with 
Section  10  (c)  below,  all  unused  accrued  leave  will 
be  forfeited. 

c.  Upon  the  completion  of  each  year  of  service, 
under  this  contract,  the  Employee  may  elect  either 
(1)  to  be  paid  for  the  value  of  the  accumulated 
leave  to  his  credit  as  of  the  end  of  such  year,  com- 
puted at  the  rate  of  compensation  effective  on  the 
last  day  of  that  year,  or  (2)  to  continue  to  accumu- 
late leave  up  to  the  maximum  provided  for  in  (a) 
above.  Payment  in  cash  for  accmnulated  leave  dur- 
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Exliibit  B — (Continued) 
ing  the  period  of  employment  will  be  made  only 
upon  the  approval  of  the  Navy  Officer-in-Charge 
of  Construction. 

Section  9.  Termination  of  Employment,  shall  be 
changed  to  Section  10,  and  the  wording  in  10  (c) 
regarding  provisions  of  Section  10  (c)  shall  be 
changed  to  read,  "Section  11  (b)". 

That  the  Contract  of  Employment  between  the 
parties  hereto  shall  in  all  other  respects  remain  in 
full  force  and  effect  in  all  of  its  provisions  as  pro- 
vided therein. 

Executed  at  Guam,  M.  I.,  this  24th  day  of  Jan. 
1953. 

Brown-Pacific-Maxon 
/s/  By   H.  Maxwell,  Employer 
Witness:    Signed  Viola  Daniels. 

/s/  Richard  C.  Lamkin,  Employee 
Witness:  Signed  Viola  Daniels. 

EXHIBIT  "C" 

Form  W-4  (Rev.  Nov.  1951)   U.  S.  Treasury  De- 
partment, Internal  Revenue  Service. 

EMPLOYEE'S  WITHHOLDING  EXEMPTION 
CERTIFICATE 

Lamkin,  Richard  C,  923  Garfield  Ave.,  Loveland, 
Colorado.  Social  Security  No.  490-09-2389. 

How  to  Claim  Your  Withholding  Exemptions 
1.   If  Single,  and  you  claim  an  exemption,  write  the 
figure  "1" 
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2.    If  Married,  one  exemption  is  allowed  for 

the  husband  and  one  exemption  for  the  wif e. 
***** 

(b)  if  you  claim  one  of  these  exemptions, 

write  the  figure  "1" xl 

***** 

5,    Add  the  number  of  exemptions  which  you 

have  claimed  above  and  write  the  total xl 

I  Certify  that  the  number  of  ^vithholding  exemp- 
tions claimed  on  this  certificate  does  not  exceed  the 
nmnber  to  which  I  am  entitled. 

Date:    November  20,  1952. 

/s/  Richard  C.  Lamkin 

EXHIBIT  '^D" 

CONTRACT  OF  EMPLOYMENT 

(Hourly  Employees  -  Manual) 

Labor  Contract  No 

Brown-Pacific  Maxon,  Contractors  on  L".  S.  Navy 
Contract  NOy-13931,  hereinafter  called  the  Em- 
ployer, employs  the  Employee  named  upon  the  fol- 
lo^ving  terms  and  conditions,  to  which  the  Employer 
and  the  Employee  agree: 

Name  of  Employee:  Silvia,  Anthony  B. 

Point  of  Hire:  Amesbury,  Mass. 

Section  1.    Assigmnent  of  Work: 

(a)  The  position  for  which  the  Employee  repre- 
sents he  is  qualified  and  for  which  he  is  engaged 
is  that  of  Mechanic,  H.  E.,  on  Naval  construction 
work  at  any  of  the  islands  or  bases  west  of  the 
180th  Meridian  within  or  immediately  adjacent  to 
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the    Pacific    Ocean    Area,    hereinafter    called    the 
Western  Pacific  Area. 

[Printer's  Note:  The  balance  of  this  Exhibit 
is  a  duplicate  of  Exhibit  "A"  printed  in  full  at 
pages  20  to  32  of  this  printed  record,  with  the 
following  exceptions :] 

Section  3.  Wages  and  Hours: 

(a)  Straight  time  compensation  shall  be  at  the 
rate  of  $1.85  per  hour.  The  Employee  is  guaranteed 
the  opportunity  to  work  a  minimum  of  forty  (40) 
hours  each  week,  provided  he  is  ready,  willing  and 
able  to  work. 


***** 


Section  12.   Emergency  Notification: 

(a)  In  the  event  of  emergency,  accident  or  death, 

the  Employer  may  notify: 

Charles    E.    Silvia,    Son,    at    3    Providence    St., 

Springfield,  Mass. 


***** 


Executed  at  Guam,  M.  I.,  in  quintuplet,  this  1st 
day  of  Sept.  1950. 

Brown  Pacific  Maxon,   Employer 
Signed  and  Acknowledged  in  the  presence  of: 
(Signed)  R.  T.  Carlson — As  to  the  Employer. 

/s/  Anthony  B.  Silvia,  Employee 
Signed  and  Acknowledged  in  the  presence  of: 
(Signed)  C.  G.  Gardones — As  to  the  Employee. 

[Attached  Rider] 
Original  contract  executed  on   15   Nov.   1948   at 
Amesbury,    Mass.,    and    which    date    shall    initiate 
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period  of  service.  Modification  of  original  contract 
executed  on:    None. 
Initialed : 

/s/  R.  T.  C.  for  Employer 

/s/  Anthony  B.  Silvia,  Employee 

EXHIBIT  ^^E" 

Form  W-4  (Revised  October  1948)  U.  S.  Treasury 

Department,  Internal  Revenue  Service. 

EMPLOYEE'S  WITHHOLDING  EXEMPTION 

CERTIFICATE 

(Collection  of  Income  Tax  at  Source  on  Wages) 

9353     zVnthony  B.  Silvia,  H-E  Mechanic.       Social 

Security  No.  SS  018-09-7512. 
File  this  forai  with  your  employer;  other^vise  he  is 
required   b}^   law   to   withhold   tax   from   your 
wages  without  exemption. 
How  to  Claim  Your  Withholding  Exemptions 

1.  If  you  are  Single,  write  the  figure  "1" 1 

2.  If  you  are  married,  one  exemption  is  allow- 
ed for  the  husband  and  one  exemption  for 
the  wife. 


***** 


(b)   If  you  claim  one  of  these  exemptions, 

write  the  figure  ''1" [1*] 


***** 


5.    Add  the  number  of  exemptions  which  you 
have  claimed  above  and  write  the  total ....       1 
I  certify  that  the  nmnber  of  withholding  exemp- 


*  Struck  out. 
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tions  claimed  on  this  certificate  does  not  exceed  the 
number  to  which  I  am  entitled. 

Dated:   Dec.  15th,  1950. 

/s/  Anthony  B.   Silvia 

EXHIBIT  "F" 

WARRx\NT  FOR  DISTRAINT 

Richard  C.  Lamkin  No.  52 

Date         Debits        Credits       Unpaid  Balance 
1953  487.51 

Date  of  Notice     Penalty  of  5  percent 

Interest  from to 15.84 

Total   503.35 

Additional  Interest   

Total  503.35 

Account  number  and  Remarks 

Government  of  Guam,  Department  of  Finance 

To:  T.  E.  Fair1)anks,  Internal  Revenue  Agent. 

Whereas,  in  pursuance  of  the  provisions  of  the 
acts  of  Congress  relating  to  Income  Tax,  the  above- 
named  person  or  persons  is  or  are  liable  to  pay  the 
tax  or  taxes  assessed  against  him  or  them,  in  the 
amount  or  amounts  named  above,  together  with 
penalties  and  interest  prescribed  by  law  for  failure 
to  pay  said  tax  or  taxes  when  the  same  became  due : 
And  Whereas,  10  d-dys  have  elapsed  since  notice 
served  and  demand  made  upon  said  person  or  per- 
sons for  payment  of  said  tax  or  taxes;  And  Where- 


42  Bicliard  C.  LamlHn,  et  ah,  vs. 

as,  said  person  or  persons  still  neglect  or  refuse  to 
pay  the  same:  You  are  hereby  commanded  to  levy 
upon,  by  distraint,  and  to  sell  so  much  of  the  goods, 
chattels,  effects,  or  other  property  or  rights  to 
property,  including  stocks,  securities,  and  evidences 
of  debts,  of  the  person  or  persons  liable  as  afore- 
said, or  on  which  a  lien  exists  for  the  tax  or  taxes, 
as  may  be  necessary  to  satisfy  the  tax  or  taxes,  with 
such  additional  amounts,  including  interest,  as  are 
sho^^^l  in  the  statement  above,  and  also  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and  ex- 
penses of  the  levy;  but  if  sufficient  goods,  chattels, 
or  effects  are  not  found,  then  you  are  hereby  com- 
manded to  seize  and  sell  in  the  manner  prescribed 
by  law  so  much  of  the  real  estate  of  said  person  or 
persons;  or  on  which  a  lien  exists  for  the  tax  or 
taxes,  as  may  be  necessary  for  the  purposes  afore- 
said. You  will  do  all  things  necessary  to  be  done  in 
the  premises  and  strictly  comply  with  all  require- 
ments of  law,  and  for  so  doing  this  shall  l^e  your 
w^arrant,  of  which  make  due  return  to  me  at  this 
office  on  or  before  the  sixtieth  day  after  the  execu- 
tion hereof. 

Dated  at  Agana,  Guam,  this  29th  day  of  Sep- 
tember, 1954. 

/s/  Harry  L.  Mangerich, 

Conmiissioner  of  Revenue  and 
Taxation 
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LEVY  52 

Government  of  Guam,  Department  of  Finance 

To:  Brown-Pacific-Maxon  Company,  at  Station  No. 
1,  Box  Xo.  2,  Agana,  Guam: 

You  are  hereby  notified  that  there  is  now  due, 
owing  and  unpaid  from  Richard  C.  Lamkin,  Station 
1,  Apt.  B-64,  Agana,  Guam,  to  the  Government  of 
Guam  the  sum  of  Five  Hundred  Three  and  35/100 
dollars  ($503.35)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  smns  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  sum  as  you  ma}^  be  indebted  to 
him,  to  be  applied  in  payment  of  the  said  tax 
liability. 

Dated  at  Agana,  Guam,  this  29th  day  of  Sep- 
tember, 1954. 

/s/  Harry  L.  Mangerich, 

Conunissioner  of  Revenue  and 
Taxation 
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EXHIBIT  ^'G" 

WARRANT  FOR  DISTRAINT 
Richard  C.  Lamkin  No.  128 

Date      Debits        Credits        Unpaid  Balance 
1953  360.81 

Date  of  Notice    Penalty  of  5  percent 

Interest  from  ....  to .41 

Total     361.22 

Additional  Interest 

Total     361.22 

Account  Num])er  and  Remarks 

Government  of  Guam,  Dej^artment  of  Finance 

To:   Patrick  M.  Rice,  Internal  Revenue  Agent: 

Whereas,  in  pursuance  of  the  provisions  of  the 
acts  of  Congress  relating  to  Income  Tax,  the  above- 
named  person  or  persons  is  or  are  liable  to  pay  the 
tax  or  taxes  assessed  against  him  or  them,  in  the 
amount  or  amounts  named  above,  together  with 
penalties  and  interest  prescribed  by  law  for  failure 
to  pay  said  tax  or  taxes  when  the  same  became  due : 
And  Whereas,  10  days  have  elapsed  since  notice 
served  and  demand  made  upon  said  person  or  per- 
sons for  payment  of  said  tax  or  taxes;  And  Where- 
as, said  person  or  persons  still  neglect  or  refuse  to 
pay  the  same:  You  are  hereby  commanded  to  levy 
upon,  by  distraint,  and  to  sell  so  much  of  the  goods, 
chattels,  effects,  or  other  property  or  rights  to 
property,  including  stocks,  securities,  and  evidences 
of  del)ts,  of  the  person  or  persons  liable  as  afore- 
said, or  on  which  a  lien  exists  for  the  tax  or  taxes, 
as  may  ])e  necessary  to  satisfy  the  tax  or  taxes,  with 
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such  additional  amounts,  including  interest,  as  are 
shown  in  the  statement  above,  and  also  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and  ex- 
penses of  the  levy;  but  if  sufficient  goods,  chattels, 
or  effects  are  not  found,  then  you  are  hereby  com- 
manded to  seize  and  sell  in  the  manner  prescribed 
by  law  so  much  of  the  real  estate  of  said  person  or 
persons;  or  on  which  a  lien  exists  for  the  tax  or 
taxes,  as  may  be  necessary  for  the  purposes  afore- 
said. You  will  do  all  things  necessary  to  be  done  in 
the  premises  and  strictly  comply  wdth  all  require- 
ments of  law,  and  for  so  doing  this  shall  ])e  your 
warrant,  of  which  make  due  return  to  me  at  this 
office  on  or  before  the  sixtieth  day  after  the  execu- 
tion hereof. 

Dated  at  Agana,  Guam,  this  6  day  of  October, 
1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 

LE\^^  128 

Govermnent  of  Guam,  Department  of  Finance 

To:  Brown-Pacific-Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  herel)y  notified  that  there  is  now  due, 
owing  and  unpaid  from  Richard  C.  Lamkin,  Station 
1,  Apt.  B-64,  Agana,  Guam,  to  the  Govermnent  of 
Guam  the  sum  of  Three  Hundred  Sixty  One  and 
22/100  dollars  ($361.22)  as  and  for  an  income  tax. 
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You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  o^^ing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  smn  as  you  may  be  indebted  to 
him,  to  be  applied  in  payment  of  the  said  tax 
liability. 

Dated  at  Agana,  Guam,  this  6  day  of  October, 
1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 

EXHIBIT  '*H" 
LEVY 

Government  of  Guam,  Department  of  Finance 

To:  Brown  Pacific  Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  h(U'eby  notified  that  there  is  now  due, 
owing  and  unpaid  from  Richard  C.  Lamkin,  Station 
No.  1,  Apt.  B-64,  Agana,  Guam,  to  the  Government 
of  Guam  the  sum  of  Two  Hundred  Fifteen  and 
93/100  dollars  ($215.93)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
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to  property,  moneys,  credits  and/or  bank  deposits 
now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  sum  as  you  may  be  indebted  to 
him,  to  be  applied  in  payment  of  the  said  tax 
liability. 

Dated  at  Agana,  Guam,  this  14th  day  of  October, 
1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 

EXHIBIT  "I" 
LEVY 

Government  of  Guam,  Department  of  Finance 

To:  Brown  Pacific  Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  hereby  notified  that  there  is  nov/  due, 
owing  and  unpaid  from  Richard  C.  Lamkin,  Station 
No,  1,  Apt.  B-64,  Agana,  Guam,  to  the  Government 
of  Guam  the  sum  of  Two  Hundred  Fifteen  and 
93/100  dollars  ($215.93)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
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now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  herel^y  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amoimt  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  sum  as  you  may  be  indebted  to 
him,  to  be  applied  in  payment  of  the  said  tax 
liability. 

Dated  at  Agana,  Guam,  this  21st  day  of  October, 
1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 


EXHIBIT  ''J" 

AV ARRANT  FOR  DISTRAINT 

Anthony  B.  Silvia  No 

Date        Debits    Credits      Un]3aid  Balance 
1951      5/14/54      $213.06        -o-  $213.06 

Date  of  Notice     Penalty  of  5  percent 

Interest  from  3/15/54  to 

November  10,  1954 8.35 

Total  221.41 

Additional  Interest  .25 

Total  221.66 

Account  Number  and  Remarks 
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Government  of  Guam,  Department  of  Finance 

To:  Patrick  M.  Rice,  Internal  Revenue  Agent: 

Whereas,  in  pursuance  of  the  provisions  of  the 
acts  of  Congress  relating  to  Income  Tax,  the  above- 
named  person  or  persons  is  or  are  liable  to  pay  the 
tax  or  taxes  assessed  against  him  or  them,  in  the 
amount  or  amounts  named  above,  together  with 
penalties  and  interest  prescribed  by  law  for  failure 
to  pay  said  tax  or  taxes  when  the  same  became  due : 
And  Whereas,  10  days  have  elapsed  since  notice 
served  and  demand  made  upon  said  person  or  per- 
sons for  payment  of  said  tax  or  taxes ;  And  Where- 
as, said  person  or  persons  still  neglect  or  refuse  to 
pay  the  same:  You  are  hereby  commanded  to  levy 
upon,  by  distraint,  and  to  sell  so  much  of  the  goods, 
chattels,  effects,  or  other  property  or  rights  to 
property,  including  stocks,  securities,  and  evidences 
of  debts,  of  the  person  or  persons  liable  as  afore- 
said, or  on  which  a  lien  exists  for  the  tax  or  taxes, 
as  may  be  necessary  to  satisfy  the  tax  or  taxes,  with 
such  additional  amounts,  including  interest,  as  are 
shown  in  the  statement  above,  and  also  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and  ex- 
penses of  the  levy;  but  if  sufficient  goods,  chattels, 
or  effects  are  not  found,  then  you  are  hereby  com- 
manded to  seize  and  sell  in  the  manner  prescribed 
by  law  so  much  of  the  real  estate  of  said  person  or 
persons;  or  on  which  a  lien  exists  for  the  tax  or 
taxes,  as  may  be  necessary  for  the  purposes  afore- 
said. You  will  do  all  things  necessary  to  be  done  in 
the  premises  and  strictly  comply  with  all  require- 
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ments  of  law,  and  for  so  doing  this  shall  be  your 
warrant,  of  which  make  due  return  to  me  at  this 
ofi&ce  on  or  before  the  sixtieth  day  after  the  execu- 
tion hereof. 

Dated  at  Agana,  Guam,  this  18th  day  of  Novem- 
ber, 1954. 

/s/  Harry  L.  Mangerich, 

Conmiissioner  of  Revenue  and 
Taxation 

LEVY 

Government  of  Guam,  Department  of  Finance 

To :  Brown  Pacific  Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  hereby  notified  that  there  is  now  due, 
owing  and  impaid  from  Anthony  B.  Silva,  Station 
No.  1,  Box  1332,  Agana,  Guam,  to  the  Government 
of  Guam  the  sum  of  Two  Hundred  Twenty-One  and 
66/100  dollars  ($221.66)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  Cesser  simi  as  vou  mav  be  indebted  to 
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him,   to  be   applied   in   payment   of  the   said   tax 
liability. 

Dated  at  Agana,  Guam,  this  18th  day  of  Novem- 
ber, 1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 

EXHIBIT  "K" 
LEVY 

Government  of  Guam,  Department  of  Finance 

To:  Brown  Pacific  Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  hereby  notified  that  there  is  now  due, 
owing  and  impaid  from  Anthony  B.  Silva,  Station 
No.  1,  Box  1332,  Agana,  Guam,  to  the  Government 
of  Guam  the  sum  of  One  Hundred  Thirty- Two  and 
31/100  dollars  ($132.31)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
now  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  smn  as  you  may  be  indebted  to 
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him,   to   be   applied   in  payment   of  the   said   tax 
liability. 

Dated  at  Agana,  Guam,  this  26th  day  of  Novem- 
ber, 1954. 

/s/  Harry  L.  Manger ich, 

Commissioner  of  Revenue  and 
Taxation 

EXHIBIT  "L" 

LEVY 

4th  Issue      104 

Government  of  Guam,  Department  of  Finance 

To:  Brown  Pacific  Maxon  Company  at  Station  No. 
1,  Box  No.  2,  Agana,  Guam: 

You  are  hereby  notified  that  there  is  now  due, 
owing  and  unpaid  from  Anthony  B.  Silvia,  to  the 
Government  of  Guam  the  sum  of  Forty-Two  and 
85/100  dollars  ($42.85)  as  and  for  an  income  tax. 

You  are  further  notified  that  all  property,  rights 
to  property,  moneys,  credits  and/or  bank  deposits 
now^  in  your  possession  and  belonging  to  the  afore- 
said taxpayer  and  all  sums  of  money  owing  from 
you  to  the  said  taxpayer  are  hereby  seized  and 
levied  upon  for  the  payment  of  the  aforesaid  tax, 
together  with  penalties  and  interest,  and  demand 
is  hereby  made  upon  you  for  the  amount  necessary 
to  satisfy  the  liability  set  forth  above  from  the 
amount  now  owing  from  you  to  the  said  taxpayer, 
or  for  such  lesser  smn  as  you  may  be  indebted  to 
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him,   to   be   applied   in  payment   of  the   said  tax 
liability. 

Dated  at  Agana,  Guam,  this  2nd  day  of  Decem- 
ber, 1954. 

/s/  Harry  L.  Mangerich, 

Commissioner  of  Revenue  and 
Taxation 

[Endorsed] :    Filed  February  17,  1955. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION 
12  (b)  (6)  F.R.C.P. 

To:  E.  R.  Crain  and  Finton  J.  Phelan,  Jr.,  Attor- 
neys for  Plaintiff: 
Please  take  notice,  that  the  imdersigned  will 
bring  the  attached  motion  on  for  hearing  before 
this  Court  at  the  Guam  Congress  Building,  Agana, 
Guam,  on  the  4th  day  of  March,  1955,  at  9:30 
o'clock  a.m.  or  as  soon  thereafter  as  counsel  can  be 
heard. 

/s/  H.  G.  HOMME,  JR., 

United  States  Attorney, 
Attorney  for  Defendant 

Acknowledgment  of  Service  attached. 
[Endorsed] :   Filed  February  17,  1955. 
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[Title  of  District  Court  and  Cause.] 

AMENDED   COMPLAINT 

Plaintiff  Lamkin  is  a  citizen  of  the  State  of 
Colorado  and  plaintiff  Silvia  is  a  citizen  of  the 
State  of  California,  both  temporarily  employed 
within  the  unincorporated  territory  of  Guam  by 
defendants.  Defendants  are  joint  adventurers  en- 
gaged in  military  construction  work  within  the 
territory  of  Guam  under  contract  to  the  military 
forces  of  the  United  States  of  America.  This  is  a 
suit  of  a  civil  nature  and  is  brought  for  the  pur- 
pose of  enjoining  the  defendants  from  obeying  cer- 
tain orders,  directives  and  levies  issued  by  em- 
})loyees,  agents,  servants  and  attorneys  of  the  Gov- 
ernment of  Guam  under  claim  of  right  and  alleged 
color  of  law  claimed  to  exist  under  the  laws  of  the 
United  States,  particularly  the  Revenue  Act  of  1939 
as  Amended,  the  Revenue  Act  of  1954,  the  Organic 
Act  of  Guam,  Chapter  8A,  Title  48,  U.S.C.A.  and 
for  damages  for  injuries  to  plaintiffs  by  reason  of 
deprivation  by  defendants  of  plaintiffs'  civil  rights 
in  violation  of  the  provisions  of  Chapter  21,  Title 
42,  U.S.C.A.,  as  hereinafter  fully  appears. 

First  Count 

Plaintiff  Richard  C.  Lamkin  for  his  claim  al- 
leges : 

1.  That  he  is  employed  by  defendants  pursuant 
to  a  contract  of  emplojrment  executed  at  Denver, 
State  of  Colorado  on  the  17th  day  of  September, 
1952,  which  contract  is  still  in  full  force  and  effect. 
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Purusant  to  the  terms  of  said  contract  defendants 
employed  plaintiff  as  a  machinist  general  foreman 
to  work  on  their  project  in  the  unincorporated  ter- 
ritory of  Guam,  which  contract  was  modified  effec- 
tive the  26th  day  of  January,  1953  to  read  that 
plaintiff  was  employed  as  an  assistant  office  engi- 
neer at  a  salary  of  Six  Hundred  Seventy  Five  Dol- 
lars ($675.00)  per  month,  and  that  plaintiff  has  ful- 
filled and  performed  and  continues  to  fulfill  and 
perform  all  of  his  obligations  under  the  terms  of 
said  contract. 

2.  That  plaintiff's  gross  income  under  said  con- 
tract is  now  One  Hundred  Eighty  Four  Dollars 
($184.00)  per  week,  from  which  sum  certain  au- 
thorized deductions  are  made  pursuant  to  the  terms 
of  said  contract,  leaving  plaintiff  a  net  balance  of 
One  Hundred  Forty  Two  Dollars  Fifty  Four  Cents 
($142.54)  per  week,  and  pursuant  to  the  terms  of 
said  contract  the  net  weekly  balance  of  $142.54  is 
to  be  paid  to  plaintiff  each  and  every  week  during 
the  continuance  of  his  performance  of  said  con- 
tract. 

3.  That  contrary  to  and  in  violation  of  the  terms 
of  said  contract  defendants  breached  said  contract 
by  failing  and  refusing  to  pay  to  plaintiff  the  net 
balance  of  his  wages  for  the  weeks  ending  Septem- 
ber 26,  1954,  October  3,  1954,  October  10,  1954  and 
October  17,  1954,  being  a  total  of  Five  Hundred 
Seventy  Three  Dollars  Sixteen  Cents  ($573.16)  ;  that 
on  the  27th  day  of  October,  1954  plaintiff  was  paid 
the  sum  of  Sixty  Eight  Dollars  Ninety  Cents 
($68.90)  by  defendants'  check  No.  14191  drawn  on 
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the  Bank  of  California  National  Association  of  San 
Francisco,  California,  leaving  a  balance  of  Five 
Hundred  Four  Dollars  Twenty  Six  Cents  ($504.26) 
due  and  unpaid  to  plaintiff. 

4.  That  prior  to  the  time  the  defendants  failed 
to  pay  to  plaintiff  his  wages  as  set  out  above,  plain- 
tiff received  through  the  United  States  mail  num- 
erous demands  purporting  to  be  assessments  of  an 
income  tax  from  one  Harry  L.  Mangerich,  clauning 
to  be  Commissioner  of  Revenue  and  Taxation  for 
the  Government  of  Guam,  said  demands  being  for 
the  sum  of  Four  Hundred  Eighty  Seven  Dollars 
Fifty  One  Cents  ($487.51)  plus  interest. 

5.  That  the  defendants  claim  to  justify  their  vio- 
lation of  the  terms  of  their  contract  with  plaintiff 
by  asserting  that  levies  had  been  made  by  the  said 
Harry  L.  Mangerich  on  behalf  of  the  Government 
of  Guam  upon  the  wages  of  plaintiff  for  said  in- 
come tax  alleged  to  ])e  due  to  the  Goverimient  of 
Guam;  that  said  defendants  further  claim  that  the 
said  Harry  L.  Mangerich  asserts  as  his  authority 
for  said  levies  Sections  3640,  3670,  3690  and  3692, 
purported  to  be  contained  in  Chapter  36  of  an  In- 
ternal Revenue  Code  not  otherwise  identified;  that 
said  defendants  state  that  the  said  Harry  L.  Man- 
gerich claims  his  authority  stems  from  Section  31 
of  the  Organic  Act  of  Guam  and  that  said  Section 
31  incorporates  the  Internal  Revenue  Code  of  the 
United  States  into  said  Organic  Act  of  Guam;  that 
by  the  construction  of  the  said  Harry  L.  Mangerich 
and  others,  officers  of  the  Government  of  Guam, 
have  the   right  to  interpret,   construe,   administer 
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and   enforce   said  Internal   Revenue   Code   of  the 
United  States. 

6.  That  the  purported  levy  by  the  said  Harry  L. 
Mangerich  is  not  authorized  by  the  Revenue  Act  of 
1939  As  Amended  or  the  Revenue  Act  of  1954  of 
the  United  States  or  by  any  other  statute  of  the 
United  States. 

7.  That  plaintiff  is  not  indebted  to  the  Grovern- 
ment  of  Guam  and  did  not  and  has  not  authorized 
defendants  to  pay  any  sums  of  money  to  the  said 
Harry  L.  Mangerich  or  the  Government  of  Guam 
on  his  behalf ;  that  defendants  are  indebted  to  plain- 
tiff in  the  sum  of  Five  Hundred  Four  Dollars 
Twenty  Six  Cents  ($504.26),  which  smn  defendants 
refuse  to  pay  by  reason  of  said  purported  assess- 
ment and  levy. 

Second  Count 
Plaintiff  Anthony  B.  Silvia  for  his  claim  alleges : 

1.  That  he  is  employed  by  defendants  pursuant 
to  a  contract  of  employment  executed  at  Amesbury, 
State  of  Massachusetts,  on  the  15th  day  of  Novem- 
ber, 1948,  which  contract  is  still  in  full  force  and 
effect.  Pursuant  to  the  terms  of  said  contract  de- 
fendants employed  plaintiff  in  a  supervisory  capa- 
city to  work  on  their  project  in  the  unincorporated 
territory  of  Guam  and  that  plaintiff  has  fulfilled 
and  performed  and  continues  to  fulfill  and  perform 
all  of  his  obligations  under  the  terms  of  said  con- 
tract. 

2.  That  plaintiff's  gross  income  under  said  con- 
tract is  One  Hundred  Forty  Six  Dollars  Sixty  Five 
Cents  ($146.65)  per  week,  from  which  sum  certain 
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authorized  deductions  are  made  pursuant  to  the 
terms  of  said  contract,  leaving  plaintiff  a  net  bal- 
ance of  One  Hundred  Nine  Dollars  Sixty  Five 
Cents  ($109.65)  per  week,  and  pursuant  to  the 
terms  of  said  contract  the  net  weekly  balance  of 
One  Hundred  Nine  Dollars  Sixty  Five  Cents 
($109.65)  is  to  be  paid  to  plaintiff  each  and  every 
week  during  the  continuance  of  his  performance 
of  said  contTvact. 

3.  That  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be  that  defendants  will, 
on  the  3rd  day  of  November,  1954,  in  violation  of 
the  terms  and  provisions  of  said  contract  of  em- 
ployment, confiscate  the  sum  of  One  Hundred  Nine 
Dollars  Sixty  Five  Cents  ($109.65),  being  the  net 
balance  due  to  plaintiff  after  deductions  from  his 
wages  for  the  preceding  week,  and  further,  that  de- 
fendants will,  on  the  10th  day  of  November,  1954, 
confiscate  the  sum  of  One  Hundred  Nine  Dollars 
Sixty  Five  Cents  ($109.65),  and  further,  that  on  the 
17th  day  of  November,  1954,  an  undetermined  sum 
will  be  confiscated  from  the  wages  of  plaintiff  by 
defendants. 

4.  That  plaintiff  is  informed  and  believes  and 
therefore  alleges  the  fact  to  be  that  the  defendants 
intend  to  pay  such  siuns  so  confiscated  from  his 
wages  to  one  Harry  L.  Mangerich,  an  employee  of 
the  Government  of  Guam,  by  reason  of  purported 
assessments  and  levies  made  by  the  said  Harry  L. 
Mangerich  and  served  upon  defendants. 

5.  That  plaintiff  is  not  indebted  to  the  Govern- 
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ment  of  Guam  or  the  said  Harry  L.  Mangerich  or 
to  the  defendants  herein  in  any  amount, 

6.  That  plaintiff  has  no  adequate  remedy  at  law 
to  prevent  the  total  confiscation  and  dissipation  of 
his  wages  as  set  forth  above. 

7.  That  unless  the  defendants  are  restrained  and 
enjoined  from  performing  the  acts  of  confiscation 
hereinabove  described,  plaintiff  will  be  deprived  of 
the  fruits  of  his  labor  without  due  process  of  law. 

Third  Count 
Plaintiffs  Richard  C.  Lamkin  and  Anthony  B. 
Silvia,  on  behalf  of  themselves  and  others  similarly 
situated,  for  a  further  claim  allege: 

1.  That  defendants  have,  since  the  1st  day  of 
January,  1951  to  the  present  time  withheld  various 
sums  of  money  from  the  wages  of  plaintiffs  and 
other  employees  of  defendants;  and  further,  upon 
information  and  belief  plaintiffs  allege  the  fact  to 
be  that  defendants  will  withhold  such  sums  in  the 
future,  said  withholding  being  in  accordance  with 
the  withholding  tables  provided  in  Section  1622 
(a) -(d),  (g)-(k)  of  the  United  States  Revenue  Act 
of  1939  As  Amended  and  Section  3402  of  the  United 
States  Revenue  Act  of  1954,  said  withholding  not 
having  been  authorized  by  plaintiffs  except  for 
taxes  to  be  withheld  and  paid  to  the  United  States 
of  America. 

2.  That  said  withholding  hereinabove  described 
was  and  is  contrary  to  the  provisions  of  Section 
1621  of  the  United  States  Revenue  Act  of  1939  As 
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Amended  and  Section  3401  of  the  United  States 
Revenue  Act  of  1954. 

3.  That  said  Sections  1621  and  3401  as  above 
described  cannot  be  construed  to  authorize  with- 
holding from  employees  of  defendants  within  a 
possession  of  the  United  States. 

4.  That  by  reason  of  the  wrongful  acts  of  de- 
fendants herein  set  out,  plaintiffs  and  others  have 
had  substantial  sums  of  money  unlawfully  withheld 
from  their  wages  and  that  in  the  future,  further 
substantial  and  undetermined  sums  will  continue  to 
be  withheld  from  their  wages  contrary  to  the  ex- 
press provisions  of  the  statutes  herein  set  out. 

5.  That  due  to  the  numerous  employees  of  de- 
fendants herein  who  have  been  subjected  to  the 
wrongful  and  illegal  withholding  hereinabove  de- 
scribed, a  multiplicity  of  suits  to  protect  and  secure 
their  rights  w^ould  be  required  and  that  therefore 
plaintiffs  herein  and  others  have  no  adequate  rem- 
edy at  law. 

Fourth  Count 
Plaintiffs  Richard  C.  Lamkin  and  Anthony  B. 
Silvia,  for  themselves  and  others  similarly  situated, 
for  a  fourth  count  allege: 

1.  Reallege  all  of  the  allegations  of  the  first  and 
third  counts  of  this  complaint  as  though  set  forth 
herein  in  full. 

2.  That  defendants,  conspiring  with  one  Harry 
L.  Mangerich,  who  claims  to  be  a  duly  appointed 
Commissioner  of  Revenue  and  Taxation  of  the  im- 
incoi'porated  territory  of  Guam,  and  other  officials 
of  the  Government  of  Guam  unknown  to  plaintiffs, 
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did  wilfully  deprive  plaintiffs  and  others  of  a  civil 
right  guaranteed  to  them  by  the  Constitution  and 
laws  of  the  United  States  of  America  and  the  Or- 
ganic Act  of  Guam,  to  wit :  their  property  has  been 
confiscated  without  due  process  of  law  contrary  to 
the  express  provisions  of  Title  26,  U.S.C.A. ;  that 
defendants,  acting  in  concert  with  the  said  Harry  L. 
Mangerich  and  others,  under  color  of  statutory  law 
and  regulations  of  the  United  States  of  America 
and  the  unincorporated  territory  of  Guam,  did  de- 
prive plaintiffs  and  others  of  their  property  and 
right  to  property  as  hereinbefore  alleged,  to  the 
damage  of  each  plaintiff  in  the  sum  of  Twenty 
Five  Thousand  Dollars  ($25,000.00). 

Wherefore,  plaintiff  Richard  C.  Lamkin  de- 
mands : 

1.  Judgment  against  defendants  for  Five  Hun- 
dred Four  Dollars  Twenty  Six  Cents  ($504.26),  to- 
gether with  interest  at  the  rate  of  6%  per  annum 
from  the  26th  day  of  September,  1954. 

2.  That  defendants  be  restrained  and  enjoined 
from  further  confiscation  of  plaintiff's  wages. 

3.  That  defendants  be  restrained  and  enjoined 
from  further  withholding  from  the  wages  of  plain- 
tiff and  others,  and  that  said  defendants  be  required 
to  account  for  and  repay  to  plaintiff  and  others 
such  sums  withheld  from  their  wages  since  the  1st 
day  of  January,  1951. 
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4.  Judgment  for  Twenty  Five  Thousand  Dollars 
($25,000.00). 

5.  Such  other  and  further  relief  as  to  the  Court 
may  seem  proper. 

Plaintiff  Anthony  B.  Silvia  demands: 

1.  That  defendants  be  restrained  and  enjoined 
from  confiscating  his  wages  as  threatened. 

2.  That  defendants  be  restrained  and  enjoined 
from  further  withholding  from  the  wages  of  plain- 
tiff and  others,  and  that  said  defendants  be  re- 
quired to  account  for  and  repay  to  plaintiff  and 
others  such  siuns  withheld  from  their  wages  since 
the  1st  day  of  January,  1951. 

3.  Judgment  for  Twenty  Five  Thousand  Dollars 
($25,000.00). 

4.  Such  other  and  further  relief  as  to  the  Court 
may  seem  proper. 

Dated  this  3rd  day  of  March,  1955. 

/s/  FINTON  J.  PHELAN,  JR., 
/s/  E.  R.  GRAIN, 

Attorney  for  Plaintiffs 

[Endorsed] :    Filed  March  3,  1955. 
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In  the  District  Court  of  Guam  for  the  Territory 

of  Guam 

Civil  No.  65-54 

RICHARD  C.  LAMKIN,  et  al.,         Plaintiffs, 

vs. 

BROWN  AND  ROOT,  INC.,  et  al..  Defendants. 

SUMMARY  JUDGMENT 
F.R.C.P.  56  (c) 

The  motion  of  the  defendants  for  summary  judg- 
ment pursuant  to  Rule  56  (c)  of  the  Rules  of  Civil 
Procedure,  having  been  presented  and  the  Court 
being  duly  advised. 

The  Court  finds  that  the  defendants  are  entitled 
to  a  summary  judgment  as  a  matter  of  law. 

It  is  therefore  ordered,  adjudged  and  decreed 
that  the  defendants'  motion  for  summary  judgment 
be,  and  the  same  hereby  is  granted,  that  the  plain- 
tiffs' have  and  recover  nothing  by  their  suit. 

Dated  this  15  day  of  March,  1955. 

/s/  PAUL  D.  SHRIVER, 

Judge  of  the  District  Court 

Approved  as  to  form: 

/s/  E.  R.  GRAIN, 

/s/  FINTON  J.  PHELAN,  JR., 

Attorneys  for  Plaintiffs 

[Endorsed] :    Filed  March  15,  1955. 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 

We,  the  undersigned,  jointly  and  severally  ac- 
knowledge that  we  and  our  personal  representatives 
are  bound  to  paj^  to  Brown  and  Root,  Inc.,  Pacific 
Bridge  Company,  Inc.,  Maxon  Construction  Com- 
pany, Inc.,  Utah  Construction  Company,  Inc.,  and 
Swinnerton  and  Wallberg,  a  co-partnership.  Joint 
Adventurers  Doing  Business  Under  the  Name  of 
Brown  Pacific  Maxon,  defendants,  the  sum  of  Two 
Hundred  Fifty  Dollars  ($250.00). 

The  condition  of  this  bond  is  that,  whereas  the 
plaintiffs  have  appealed  to  the  Court  of  Appeals  for 
the  Ninth  Circuit  by  notice  of  appeal  filed  13th  day 
of  April,  1955,  from  the  order  of  the  District  Court 
of  Guam  dismissing  the  complaint  herein  filed,  en- 
tered in  this  action  on  the  15th  day  of  March,  1955, 
if  ihc  |)laintiffs  shall  pay  all  costs  adjudged  against 
tliem  if  the  appeal  is  dismissed  or  the  judgment  and 
oi'de]'  affirmed  or  such  costs  as  the  appellate  court 
may  award  if  the  judgment  and  order  is  modified, 
then  this  bond  is  to  be  void,  but  if  the  plaintiffs 
fail  to  perform  this  condition,  payment  of  the 
amount  of  this  bond  shall  be  due  forthwith. 

/s/  HELENA  J.  PHELAN 
/s/  ELDER  C.  CRAIN, 
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Signed  and  acknowledged  before  me  this  13th  day 
of  April,  1955. 

[Seal]  /s/  ENRIQUE  R.  MESA, 

Notary  Public  in  and  for  the  unincorporated  terri- 
tory of  Guam. 

[Endorsed] :   Filed  April  13,  1955. 
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NOTICE  OP  APPEAL 

Notice  is  hereby  given  that  Richard  C.  Lamkin 
and  Anthony  B.  Silvia,  the  plaintiffs  herein  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  order  of  the  District 
Court  of  Guam  dismissing  the  complaint  herein 
filed,  entered  in  this  action  on  the  15th  day  of 
March,  1955. 

Dated  at  Agana,  unincorporated  territory  of 
Guam,  this  13th  day  of  April,  1955. 

/s/  FINTON  J.  PHELAN,  JR., 
/s/  E.  R.  GRAIN, 

Attorneys  for  Plaintiffs 

[Endorsed] :   Filed  April  13,  1955. 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

Plaintiffs  herewith  present  the  points  upon  which 
they  claim  the  Court  erred. 

1.  In  disregarding  the  amended  complaint  filed 
on  the  3rd  day  of  March,  1955  and  after  said 
amended  complaint  was  filed  and  served  in  holding 
a  hearing  upon  the  original  complaint  and  the  mo- 
tions directed  at  said  original  complaint. 

2.  In  entering  summary  judgment  for  the  de- 
fendants ui^on  the  complaint  which  had  been  super- 
seded by  an  amended  complaint. 

3.  In  entering  summary  judgment. 

4.  In  finding  and  holding  that  the  defendants 
were  entitled  to  a  judgment  as  a  matter  of  law  and 
that  there  existed  no  material  issues  of  fact  un- 
resolved. 

5.  In  disregarding  the  clear  admission  of  J. 
Russell  Marshall  in  his  affidavit  enumerating  the 
illegal  acts  being  performed  by  defendants. 

6.  In  disregarding  the  allegations  of  the  com- 
plaint and  the  admissions  of  defendants  and  enter- 
ing summary  judgment  contrary  to  law  and  the 
provisions  of  the  Federal  Rules  of  Civil  Procedure. 

7.  In  considering  matters  not  before  the  Court 
and  which  the  Court  cannot  have  judicial  notice  of. 

8.  In  disregarding  the  admitted  breach  of  con- 
tract by  defendants. 
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9.  In  misconstruing  the  applicable  statutes  of 
the  United  States. 

10.  In  refusing  to  acknowledge  the  fact  that 
withholding  within  Guam  is  contrary  to  the  statute, 
a  fact  admitted  by  defendants. 

11.  In  refusing  to  acknowledge  the  fact  that  em- 
ployees of  the  Government  of  Guam  under  color 
of  their  office  and  under  the  claim  of  statutory  au- 
thority are  violating  the  statutes  of  the  United 
States  and  with  the  threats  of  their  powers  are 
coercing  defendants  into  converting  vast  siuns  of 
monies  from  plaintiffs  and  many  others,  contrary 
to  law. 

12.  In  failing  to  recognize  the  illegal  confiscation 
of  portions  of  the  salaries  of  plaintiffs  without  war- 
rant in  law. 

13.  The  Court  clearly  displayed  its  bias  against 
plaintiffs  and  that  it  had  prejudged  the  case. 

14.  In  precluding  plaintiffs  from  demonstrating 
by  competent  evidence  the  merits  of  their  claim. 

Dated  at  Agana,  Guam,  this  17th  day  of  May, 
1955. 

/s/  PINTON  J.  PHELAN,  JR., 
/s/  E.  R.  GRAIN, 

Attorneys  for  Plaintiffs 

[Endorsed]  :  Filed  May  19,  1955. 
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[Title  of  District  Court  and  Cause.] 

MINUTES 
1955 
2-17     (1)  Motion  to  Dismiss  and  (2)  Motion  for 
Summary  Judgment  having  been  filed  this 
day,   Ordered  hearing  on  said  motions  be 
had  on  Friday,  March  4,  1955,  at  9:30  a.m. 
3-  4    Hearing: 

Plaintiffs  appear  by  E.  R.  Crain  and  Finton 
J.  Phelan,  Jr.,  their  attorneys. 
Defendants  appear  by  H.  G.  Honmie,  Jr., 
U.  S.  Attorney. 

Court  rules  that  Amended  Complaint  adds 
nothing  to  the  original  complaint  upon 
which  relief  can  be  granted  and  that  the 
addition  of  the  4th  Count  has  nothing  to  do 
with  the  basic  issues. 

Therefore,  court  hears  the  arguments  of  the 
attorneys  on  the  Motion  for  Smnmary 
Judgment.  Motion  granted  and  the  attorney 
for  the  defendants  is  directed  to  prepare  a 
judgment  for  the  record  and  file  the  same 
with  the  court  within  10  days. 

DOCKET  ENTRIES 
1954 

10-28  1.  Filed  Complaint.  Issued  smnmons  and 
two  copies  of  Complaint  to  U.  S.  Marshal. 

10-30  2.  Filed  Order  of  appointment  of  Charles 
Owen  as  special  process  server. 

11-  1    3.    Filed  summons  returned  served  Oct.  30. 
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1954 

11-19    4.    Filed    stip.    extending   time    to    answer, 

move  or  otherwise  plead  to  Jan.  19. 
1955 

1-19    5.    Filed   stip   to   extend   time   to   plead  to 
Feb.  18. 

2-17    6.    Filed  Motion  to  Diss  and  (2)  Motion  for 
Smnmary  Judgt. 

2-17     7.    Filed  Notice  of  Mtn — Hearing  March  4, 
9:30. 

2-17    8.    Filed   receipt   of   service   of   Motion  by 
atty  for  pltf . 

3-  3    9.    Filed  Amended  Complaint. 

HNG-:  Attys  present.  Arguments  of  attys 
had.  Ct.  rules  that  Amend  Complnt  adds  noth- 
ing to  original  complnt  on  which  relief  can 
be  granted.  Ct  grants  mtn  for  Summ  Judgt 
and  directs  atty  for  defts  to  prepare  Judgt 
and  file  same  with  the  Ct. 

3-15     10.    Filed  Summary  Judgt  in  favor  of  defts. 

3-22     11.    Filed  copy  of  Itr  of  transm  of  copy  of 
Summ  Judgt  to  attys. 

4-13     12.    Fid  Bond  for  Costs  on  Appl. 

4-13     13.    Fid  Notice  of  Appl. 

4-16     14.    Fid  copy  of  elk's  Itr  advsng  defts'  atty 
re  Notice  of  Appl. 

5-19     15.    Fid  Statement  of  Points  on  Appeal. 

5-19     16.    Fid.  Reporter's  Transcript  of  proceed- 
ings. 

5-19    17.   Fid  Designation  of  Contents  of  Record 
on  Appeal. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 
I,  Roland  A.  Gillette,  Clerk  of  the  District  Court 
of  Guam  for  the  Territory  of  Guam,  M.  I.,  do  here- 
by certify  that  the  following  documents,  to  wit: 

1.  Complaint,  filed  October  28,  1954. 

2.  Stipulation  of  counsel,  filed  November  19, 
1954. 

3.  Stipulation  of  counsel,  filed  January  19,  1955. 

4.  Motion  to  dismiss  and  for  summary  judgment 
and  supporting  affidavits  of  J.  Russell  Marshall,  to- 
gether with  Exhibits  A,  B,  C,  D,  E,  F,  G,  H,  I,  J, 
K,  and  L  thereto,  filed  February  17,  1955. 

5.  Notice  of  Motion,  filed  February  17,  1955. 

6.  Amended  Complaint,  filed  March  3,  1955. 

7.  Simimary  Judgment,  filed  March  15,  1955. 

8.  Bond  for  costs  on  appeal,  filed  April  13,  1955. 

9.  Notice  of  Appeal,  filed  April  13,  1955. 

10.  Statement  of  Points  on  Appeal,  filed  May  19, 
1955. 

11.  Transcript  of  proceedings,  filed  May  19,  1955. 

12.  Designation  of  contents  of  record  on  appeal, 
filed  May  19,  1955. 

13.  Minutes  and  Docket  entries, — are  the  original 
dociunents  filed  in  the  office  of  the  Clerk  of  the  Dis- 
trict Court  of  Guam  in  the  above  entitled  case. 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  the  Seal  of  the  aforesaid  court 
at  Agana,  Guam,  M.  I.,  this  19th  day  of  May,  A.D., 
1955. 

[Seal]  /s/  ROLAND  A.  GILLETTE 
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[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  PROCEEDINGS 
March  4,  1955,  Agana,  Guam 

Before:  The  Honorable  Paul  D.  Shriver,  Judge. 

Appearances:  For  the  Plaintiffs:  E.  R.  Grain  and 
Finton  J.  Phelan,  Jr.,  Attorneys  at  Law,  Agana, 
Guam.  For  the  Defendants:  H.  G.  Homme,  Jr., 
United  States  Attorney,  Agana,  Guam. 

Friday,  March  4,  1955,  9 :30  a.m. 

The  Court:    First  order  of  business? 

The  Clerk:  We  have  the  matter  of  Richard  C. 
Lamkin,  et  al,  vs.  Bro^vn  and  Root,  Inc.  et  al. 

The  Court:  What  is  our  situation  now?  There 
has  been  an  amended  complaint  filed? 

Mr.  Homme:    That  is  right,  your  Honor. 

The  Court:  What  changes  were  made  in  your 
amended  complaint? 

Mr.  Crain :  There  was  a  fourth  count  added  and 
certain  changes  made  in  the  other  counts. 

The  Court:  It  seems  to  me  the  issues  are  in  no 
way  changed  by  your  amended  complaint.  You  con- 
tend that  the  employer  has  no  right  or  authority 
to  honor  a  distraint  by  the  Government  of  Guam. 
We  have  the  motion  for  smnmary  judgment  where 
the  employers  do  consider  themselves  bound  and 
have  simply  complied  with  the  order  of  the  Gov- 
ernment of  Guam.  Now  is  there  any  issue  exceiDt 
whether  or  not  the  Government  of  Guam  has  that 
authority  ? 

Mr.  Phelan :  Yes,  we  raise  the  issue  of  withhold- 
ing. Title  26  says  you  do  not  withhold  within  a 
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possession  unless  you  are  an  employee  of  the 
United  States. 

The  Court:  It  doesn't  say  the  Government  of 
Guam  cannot  require 

Mr.  Grain:  If  you  read  Section  1621  and  apply 
the  mirror  application  to  that,  it  does. 

The  Court:  Well,  your  issue  is  simply  whether 
or  not  Section  31  of  the  Organic  Act  of  Guam  gives 
the  local  collector  the  authority  to  require  with- 
holding and  to  distraint  for  the  non-papnent  of  tax 
deficiencies.  It  is  impossible  to  escape  the  conclusion 
that  if  the  government  has  to  live  from  its  revenue, 
if  the  United  States  Congress,  as  a  legislative  body, 
has  spoken,  and  if  the  courts  have  held  that  the 
tax  is  levied  and  is  to  be  collected  by  the  local  of- 
ficials of  the  Government  of  Guam,  how  can  an 
employer  be  placed  in  a  position  of  not  complying? 
Certainly  the  individual  taxpayer  if  he  has  done 
everything  that  he  is  required  to  do  is  entitled  to 
relief  but  nowhere  do  you  contend  here  that  the 
individual  taxpayer  is  not  obligated  to  pay,  do  you? 

Mr.  Phelan:  The  Government  of  Guam  is  not  a 
party  to  this  action;  Ave  don't  have  to. 

The  Court:  But  the  employer  has  set  up  by 
affidavit  his  defense  and  that  has  not  been  countered 
by  any  affidavit. 

Mr.  Phelan:  We  have  an  amended  complaint  in 
ther(^  which,  imder  the  rules,  I  believe  we  have  a 
right  to  file. 

The  Court:  Yes,  you  have  a  right  under  the 
rules,  of  course,  but  not  necessarily  after  the  mat- 
ter is  at  issue. 
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Mr.  Phelan:  If  it  please  the  court,  how  long  is 
a  matter  at  issue  without  an  answer? 

The  Court:  There  is  the  motion  for  summary 
judgment. 

Mr.  Phelan:  That  is  not  in  answer  to  the  plead- 
ings. 

The  Court:  Now  the  motion  for  summary  judg- 
ment is  to  enable  the  court  to  pass  upon  the  ques- 
tions raised  in  a  complaint  where  there  is  no  ma- 
terial fact  which  remains  in  dispute.  Now  your 
2)osition  is  solely  one  of  law. 

Mr.  Phelan:  If  it  please  the  court,  how  can  a 
ruling  be  made  on  a  complaint  which  has  now  been 
superseded  by  an  amended  complaint  and  there  is 
no  motion  to  that  amended  complaint"? 

The  Court:  Well,  I  am  simply  exploring  the 
question  as  to  whether  your  amended  complaint 
raises  anything  which  is  not  answered  by  the  sum- 
mary judgment.  That  is  the  question  I  asked  you 
and  you  said  you  added  a  fourth  count,  conspiracy, 
Avhich  in  my  view  does  not  change  the  situation 
one  iota.  You  have  a  question  of  law.  Certainly  the 
collector  and  employer  and  so  forth  cannot  be 
guilty  of  violating  a  person's  civil  rights  if  all  they 
are  doing  is  following  the  law^  enacted  by  the  Con- 
gress of  the  United  States.  It  is  quite  futile  to  pre- 
tend otherwise.  Either  the  law  is  valid  or  it  isn't 
valid.  So  in  considering  this  this  morning  I  am 
considering  whether  or  not  your  amended  complaint 
l^resents  any  question  to  which  the  employer  is  re- 
quired to  move,  or  whether  the  motion  for  summary 
judgment  covers  that  as  well  as  the  other  allega- 
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tions.  This  is  simply  the  same  old  contention  in 
different  dress — that  the  Government  of  Guam  has 
no  authority  under  Section  31  to  require  people 
whose  income  is  earned  in  Guam  to  pay  an  income 
tax  on  that  income  and  give  it  to  the  collector  or 
the  authority  to  distraint  in  those  instances  when 
the  employee  does  not  pay  voluntarily  and  as  a 
corollary  of  the  imposition  of  the  tax  that  the  em- 
ployer must  witliliold  on  the  same  basis  as  though 
the  employee  were  being  employed  in  the  con- 
tinental United  States.  Now  what  injustice  are 
we  dealing  with  here?  What  are  we  talking  about 
that  is  wrong,  that  is  injurious,  that  is  unjust  to 
the  employee'? 

Mr.  Phelan :  The  whole  history  of  these  dis- 
traints down  at  BPM  violate  the  statutes.  They 
have  never  attempted  to  follow  the  statute  in  any 
way.  We  have  never  in  any  of  these  cases  suc- 
ceeded in  getting  the  facts  before  this  court.  There 
has  never  been  a  trial  on  the  issues. 

The  Court:  I  don't  think  you  have  ever  raised 
those  issues. 

Mr.  Phelan:    I  don't  know. 

The  Court:  You  have  always  raised  the  ques- 
tions of  law  coupled  with  some  general  statement. 

Mr.  Phelan :  Under  the  federal  rules,  if  it  please 
the  court,  we  have  gotten  away  from  the  preciseness 
and  minute  details  of  the  common  law  in  the  older 
pleadings. 

The  Court:  That  is  correct  but  you  are  still 
bound  by  the  federal  rules  which   say  you   must 
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allege  facts  upon  which  relief  can  be  granted.  What 
relief  do  you  expect  the  court  to  grant  here? 

Mr.  Phelan:  I  want  BPM  to  stop  withholding 
from  my  client  money  that  is  owed  to  the  United 
States  in  tax. 

The  Court:  In  other  words,  you  want  to  reach 
the  question  as  to  whether  or  not  your  client  owed 
the  tax? 

Mr.  Phelan :  The  question  is  has  BPM  any  right 
to  withhold  the  tax. 

The  Court :  But  the  ultimate  question  is  whether 
your  client  owed  the  tax.  It  is  all  part  of  the  gen- 
eral pattern.  Now  if  it  is  jowt  contention  that  the 
collector  is  attemi^ting  to  obtain  from  your  client 
something  to  which  the  collector  isn't  entitled 
monetarywise  then  certainly  you  are  entitled  to 
relief  in  court  most  assuredlj^  but  what  relief  can 
this  court  give  you  if  the  employer  is  merely  doing 
what  it  is  obligated  to  do  by  law?  Granted  that  it 
may  be  onerous  on  the  employer  l)ut  that  isn't  the 
employee's  responsibility  or  his  privilege  to  say 
"You  are  embarrassing  my  employer  by  an  undue 
number  of  distraints"  and  so  forth.  Possibly  the 
employer  can  complain  but  not  the  employee.  It 
seems  to  me  the  employee  has  to  come  into  this 
court  and  say  "Somebody  is  trying  to  take  my 
property  without  due  process  of  law,  without  giv- 
ing me  an  opportunity  to  be  heard." 

Mr.  Phelan:    I  think  we  said  that. 

The  Court:  And  if  that  is  true,  his  quarrel  is 
with  the  collector.  The  collector  has  the  authority. 
That  is  always  true,  gentlemen,  in  any  system  of 
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tax  collection.  Of  necessity  the  government  has  to 
place  the  burden  on  the  taxpayer  to  demonstrate 
that  a  collection  is  improper,  and  under  our  system 
of  income  tax  it  has  been  held  repeatedly  the  tax- 
payer ordinarily  must  pay  and  then  sue  to  recover. 

Mr.  Crain:  If  the  court  please,  the  collector  has 
not  shown  that  authority  to  BPM  because  BPM 
hasn't  alleged  it  in  the  affidavit  which  has  been  filed 
with  this  motion.  BPM  say  on  information  and  be- 
lief they  think  they  are  paying  this  money  to  the 
proper  party  and  that  isn't  sufficient  in  the  affidavit 
to  support  the  motion. 

The  Court:  The  court  has  told  them  that  they 
are  paying  it  to  the  proper  party. 

Mr.  Phelan:     Told  BPM? 

The  Court:  The  Court  of  Appeals  has  told  it 
referentially. 

Mr.  Phelan:  In  this  case  but  it  is  not  les  judicata 
in  any  case  except  the  Laguana. 

The  Court:  It  certainly  is  res  judicata  in  that 
in  principle  this  is  a  proper  tax  to  be  paid  to  the 
proi:)er  officials  of  the  local  government. 

Mr.  Phelan:  Not  as  I  read  the  opinion,  your 
Honor. 

The  Court:  That  is  precisely  the  question  that 
was  presented.  I  don't  see  how  it  is  going  to  assist 
the  court  or  the  parties  or  anything  else  in  this  case 
to  continue  the  case  because  the  plaintiffs  at  the 
last  moment  have  filed  an  amended  complaint. 

Mr.  Crain:  If  the  court  please,  the  government 
waited  four  months  to  answer  this   complaint.   I 
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don't  think  it  only  should  ])e  put  on  us  that  we  are 
negligent. 

The  Court:  During  those  four  months  you  had 
four  months  for  amendment. 

Mr.  Grain:  Why  is  the  burden  put  upon  us  to 
be  prompt  alone? 

The  Court:  Well,  it  isn't  entirely  but  what 
does  it  profit  to  have  the  defendant  again  answer 
your  fourth  cause  of  action  and  again  move  if 
everything  that  the  defendant  contends  is  now  be- 
fore the  court? 

Mr.  Crain:  I  don't  think  the  defendant  has  con- 
tended that,  if  your  Honor  please.  In  fact  counsel 
for  the  defendant  has  indicated  he  desires  to  for- 
ward this  complaint  to  the  Department  of  Justice 
for  instructions.  I  don't  see  wiiy  conclusions  should 
be  drawn  that  aren't  before  the  court. 

The  Court:  What  conclusions  are  you  referring 
to? 

Mr.  Crain:  The  conclusion  that  the  defendant 
will  merely  refile  his  motions  as  they  stand  now. 

The  Court:  Well,  I  will  hear  from  the  govern- 
ment. What  do  you  want? 

Mr.  Homme:  The  government  will  stand  on  its 
present  motion  to  dismiss,  at  least  as  it  relates  to 
the  three  counts  alleged  in  the  original  complaint 
to  which  the  motion  is  directed,  the  present  motion 
to  dismiss  and  the  present  motion  for  summary 
judgment.  However,  if  the  plaintiffs  would  insist 
that  their  amended  complaint,  which  they  file  as  a 
matter  of  right,  defeats  the  motion  at  this  time,  the 
government   would    make    no    objection    to    orally 
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amending  its  initial  motion  to  dismiss  and  its  mo- 
tion for  summary  judgment  to  include  the  amended 
complaint  and  let  the  matter  come  uj)  before  the 
court  at  some  subsequent  time  for  this  reason: 
Count  No.  4  charges  a  series  of  offenses  against  the 
defendants  or  cost-plus-fixed-fee  govermnent  con- 
tractor. At  the  present  time  the  United  States  rep- 
resents the  defendants  directly  as  a  cost-plus-fixed- 
fee  contractor.  However,  the  inferences  of  Count 
Xo.  4,  because  of  its  seriousness,  I  feel,  should 
possibly  be  called  to  the  attention  of  the  United 
States  in  order  that  they  may  consider  a  direct  in- 
tervention. I  am  afraid  that  if  we  were  to — coimsel 
for  the  defense  has  no  further  statement. 

The  Court :  The  court  holds  in  this  case  that  the 
fourth  count  of  the  amended  complaint,  the  only 
respect  in  which  the  original  complaint  was 
changed,  and  to  which  the  motion  for  dismissal  and 
summary  judgment  was  directed,  fails  to  state  facts 
or  circumstances  upon  which  the  court  could  grant 
relief;  that  there  is  nothing  more  than  a  bombastic 
and  unsupported  series  of  generalizations.  The 
court  tlierefore  directs  its  attention  to  the  motion 
for  summary  judgment,  bearing  fully  in  mind  that 
a  motion  for  summary  judgment  assumes  the  fact 
that  there  are  no  issues  of  fact  that  remain  in  the 
controversy  and  upon  which  the  court  must  pass. 
The  original  complaint  and  the  amended  complaint 
represent  nothing  more  than  a  continuance  on  the 
part  of  some  delinquent  taxpayers  to  defeat  the 
Congressional  purpose  of  Section  31  of  the  Organic 
Act  of  Guam.  Regardless  of  any  initial  confusion 
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as  to  the  application  of  that  provision,  the  deter- 
mination of  the  courts  is  that  the  effect  of  Section 
31  is  to  impose  a  territorial  tax  measured  by  the 
tax  which  the  same  individual  would  have  to  pay- 
in  the  continental  United  States;  that  of  necessity 
the  Congress  does  not  levy  taxes  unless  it  expects 
them  to  be  collected,  but  in  using  the  phrase  "in- 
come tax  laws"  it  meant  to  do  more  than  to  levy  a 
tax;  that  it  intended  to  vest  in  the  proper  collec- 
tion officials  those  machineries  for  collection  which 
are  essential  to  the  obtaining  of  tax  funds;  that  it 
has  been  the  policy  of  the  United  States  govern- 
ment for  many  years  to  impose  the  pay-as-you-go 
plan  of  income  tax  collection  and  as  part  of  that 
collection  method,  it  has  required  employers  to 
withhold  taxes  and  in  turn  has  protected  employers 
who  withheld  and  paid  taxes  to  the  proper  officials 
by  denying  the  courts  any  right  to  interfere  with 
them  and  requiring  the  aggrieved  taxpayer  to  fol- 
low the  administrative  procedures.  That  is  what  has 
been  done  in  Guam.  This  employer  is  possibly  the 
largest  single  employer  outside  of  the  United 
States  of  America  in  the  island  of  Guam.  It  is  try- 
ing to  comply  with  the  law.  There  is  no  showing 
here  that  the  taxpayer  has  in  any  way  been  in- 
jured except  that  he  is  denied  the  assistance  of  the 
court  in  evading  his  tax  responsibility.  Notliing 
more.  If  he  is  not  evading  his  tax  responsibility 
then  his  remedy  is  against  the  collector  who  has  re- 
ceived the  withheld  taxes.  This  complaint  is  again 
typical  of  an  almost  impertinent  type  of  pleading 
in  which  the  pleader  again  infers  that  the  tax  col- 
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lector  is  some  kind  of  imposter,  some  person  who 
alleges  that  he  holds  the  position;  attempting  to 
surround  the  pleading  with  an  impression  that  we 
are  dealing  here  with  a  number  of  false  public 
officials,  people  who  pretend  to  act,  people  who  pre- 
tend to  do  this.  In  conclusion  the  court  finds  that 
the  addition  at  the  last  moment  of  the  fourth  count 
in  the  amended  complaint  adds  nothing  to  the  basic 
issues  and  it  is  insufficient  to  raise  any  question 
under  the  civil  rights  statute  of  the  United  States; 
that  the  defendant's  motion  for  summary  judgment 
is  valid.  The  court  therefore  grants  the  motion  for 
summary  judgment  and  directs  the  defendant  to 
prepare  a  judgment  for  the  record  and  have  it  filed 
in  this  case. 

[Endorsed] :    Filed  May  19,  1955. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14772 

RICHARD  C.  LAMKIN,  et  al,  Appellants, 

vs. 

BROWN  AND  ROOT,  INC.,  et  al..        Appellees. 

STATEMENT  OF  POINTS  ON  APPEAL 

The  i)oints  upon  which  Appellants  will  rely  on 
appeal  are: 

The  Court  erred  in  the  following  particulars: 

1.  In  holding  that  no  genuine  issue  of  a  material 
fact  remained. 

2.  In  entering  summary  judgment  for  appellees. 

3.  In  entering  judgment  in  favor  of  appellees 
upon  insufficient  affidavit  and  contrary  to  the  ad- 
missions made  by  the  appellees. 

4.  In  taking  judicial  notice  of  facts  not  properly 
before  the  Court  and  basing  the  judgment  of  the 
Court  upon  such  facts. 

5.  In  accepting  the  affidavit  in  support  of  ap- 
pellees' motion  as  proof  of  the  facts  therein  con- 
tained. 

6.  In  holding  and  entering  summary  judgment 
based  upon  holdings  contrary  to  the  provisions  of 
tlie  United  States  statutes. 

7.  In  entering  summary  judgment  upon  the  com- 
plaint, which  was  not  before  the  court. 

8.  In  entering  summary  judgment  based  upon 
the  Court's  pre-judging  of  the  case. 


82  Richard  C.  Lamkin,  et  al,,  vs. 

9.    Misconstruing  the   pertinent   statutes   of  the 
United  States. 

Dated    at    Agana,    unincorporated    territory    of 
Guam,  this  27th  day  of  June,  1955. 

/s/  FINTON  J.  PHELAN,  JR., 
/s/  FINTON  J.  PHELAN,  JR., 
For  E.  R.  Grain, 
Attorney  for  Appellants 

[Endorsed] :  Filed  Jun.  29. 1955.  Paul  P.  O'Brien, 
Glerk. 


[Title  of  U.  S.  Gourt  of  Appeals  and  Gause.] 

DESIGNATION  OF  GONTENTS  OF  REGORD 
ON  APPEAL 

Pursuant  to  Rule  75  (a)  of  the  Federal  Rules  of 
Givil  Procedure,  the  plaintiffs-appellants  hereby 
designate  for  inclusion  in  the  record  on  appeal  to 
the  United  States  Gourt  of  Appeals  for  the  Ninth 
Gircuit,  taken  by  notice  of  appeal  filed  April  13, 
1955,  the  following  portions  of  the  record,  proceed- 
ings, and  evidence  in  this  action: 

1.  The  complaint. 

2.  The  amended  complaint. 

3.  Stipulation  of  counsel  of  November  19,  1954. 

4.  Notice  of  motion,  motion  to  dismiss  and  for 
summary  judgment  and  supporting  affidavit  of  J. 
Russell  Marshall,  together  with  Exhibits  A,  B,  G, 
D,  E,  F,  G,  H,  I,  J,  K,  and  L  thereto,  filed  Feb- 
ruary 17,  1954. 
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5.  Summary  judgment  dated  March  15,  1955. 

6.  Reporter's  transcript  of  proceedings  of  March 
4,  1955. 

7.  Plaintiffs'  notice  of  appeal  and  bond. 

8.  Plaintiffs'  statement  of  points  upon  appeal. 

9.  The  clerk's  docket  entries. 

10.  The  clerk's  minute  entries. 

11.  The  journal  entries. 

12.  All  other  documents  and  exhibits  in  this  file. 

13.  This  designation. 

Dated    at    Agana,    unincorporated    territory    of 
Guam,  this  27th  day  of  June,  1955. 

/s/  FINTON  J.  PHELAN,  JR., 
/s/  FINTON  J.  PHELAN,  JR., 
For  E.  R.  Grain, 
Attorneys  for  Appellants 

[Endorsed] :  Filed  Jun.  29, 1955.  Paul  P.  O'Brien, 
Clerk. 
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No.  14,772 

IN  THE 


United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


Richard  C.  Lam  kin  and 
Anthony  B.  Silvia, 


Appellants, 


vs. 


Brown  and  Root,  Inc.,  Pacific  Bridge 
Company,  Inc.,  Maxon  Construction 
Company,  Inc.,  Utah  Construction 
Company,  Inc.,  and  Sv^inerton  and 
Walberg,  a  Co-Partnership,  Joint 
Adventurers  doing  business  Under 
the  Name  of  Brown-Pacific-Maxon, 

Appellees. 


On  Appeal  from  the  District  Court  of  Guam  for  the 
Unincorporated  Territory  of  Guam. 

APPELLANTS'  OPENING  BRIEF. 


JURISDICTION. 

This  is  an  appeal  from  a  Siunmary  Judgment  en- 
tered by  the  District  Court  of  Guam  on  the  15th  day 
of  March,  1955,  in  favor  of  the  appellees  herein,  the 
defendants  in  the  Court  below.  Jurisdiction  to  hear 
this  appeal  is  in  this  Court,  pursuant  to  the  provi- 


sions  of  Sections  1291,  1294,  Title  28  U.S.C.A.  This 
action  arises  under  and  seeks  the  construction  of  the 
Internal  Revenue  Code  of  1939  as  amended,  the  In- 
ternal Revenue  Code  of  1954,  and  the  Organic  Act  of 
Guam,  Chapter  8  A,  Title  48,  U.S.C.A. 


STATEMENT  OF  THE  CASE  AND  QUESTIONS  PRESENTED. 

This  case  is  one  seeking  a  determination  of  the 
rights  of  appellants'  employers  to  withhold  sums  of 
monies  from  appellants'  wages  and  without  appellants' 
consent  to  turn  over  such  monies  so  withheld  to  em- 
ployees or  officers  of  the  Government  of  Guam  or  to 
anyone  else. 

Appellees  are  joint-adventurers,  exclusively  engaged 
in  performing  certain  construction  in  Guam  under  a 
cost-plus  fixed  fee  contract  with  the  United  States 
Navy.  This  contract  has  been  in  effect  for  several 
years.  Appellees'  offices  within  Guam  are  situated 
upon  Military  Reservations  of  the  United  States. 

Appellees,  to  fulfill  their  contract  obligations,  have 
employed  various  individuals  mider  written  contract 
to  work  on  construction  projects  at  any  Island  or 
Base  west  of  the  180th  Meridian,  or  within  the  West- 
ern Pacific  Area.  Appellants,  upon  being  so  employed 
by  appellees,  were  assigned  to  work  being  performed 
by  appellees  for  the  United  States  Navy  on  the  Island 
of  Guam. 

Appellant  Lamkin  was  employed  by  appellees  in  the 
State  of  Colorado  in  September,  1952,  executing  a 


contract  of  employment  dated  at  Denver  on  the  17th 
day  of  that  month.  Under  that  contract  appellant 
Lamkin  came  to  the  Island  of  Guam  and  has  since 
worked  for  appellees. 

Appellant  Silvia  entered  into  similar  contracts  with 
appellees,  the  first  having  been  executed  in  the  State 
of  Massachusetts  in  the  year  1948. 

Both  appellants  have  been  employed  by  appellees 
within  Guam  pursuant  to  these  contracts  or  imder 
modified  and  renewed  ones.  Neither  appellant  is,  or 
claims  to  be,  an  employee  of  the  United  States,  or  a 
resident  or  citizen  of  Guam,  and  have  retained  their 
permanent  domicile  in  their  respective  State  of  resi- 
dence. Appellants,  while  on  Guam,  have  been  employed 
by  appellees  on  construction  work  at  United  States 
Military  Reservations  and  have  resided  in  quarters 
provided  by  appellees  situated  on  a  Military  Reserva- 
tion. 

Appellees  have  caused  their  employees  to  execute, 
since  the  latter  part  of  1950,  United  States  Treasury 
Department  Forms  W-4  (employees  withholding  ex- 
emption certificate).  Such  forms  were  executed  by 
appellants  Lamkin  on  November  20,  1952,  and  Silvia 
on  December  15,  1950,  respectively.  Neither  appellant 
ever  executed  any  similar  form  with  respect  to  any 
tax  other  than  taxes  due,  if  any,  to  the  United  States. 
Appellees  have  deducted  from  the  wages  of  appellants 
and  other  employees  at  the  rates  provided  by  the 
United  States  Internal  Revenue  Code  and  regulations 
for  United  States  taxes.    However,  such  sums  have 


not  been  paid  over  to  the  United  States  Treasury,  or 
any  officer  thereof,  but  were  paid  over  to  the  Treas- 
urer of  the  unincorporated  territory  of  Guam.  Appel- 
lants, at  no  time,  have  authorized  such  payment. 

Payment  by  appellees  to  the  Government  of  Guam 
was  pursuant  to  a  claim  of  that  Government  that  ap- 
pellants owe  income  taxes  to  it ;  that  it  has  such  a  tax 
and  authority  to  collect;  and  that  such  taxes  are  in 
the  same  amoimts  as  would  be  due  to  the  United 
States.  The  Goverimient  of  Guam  allegedly  having 
assessed  deficiencies  and  claiming  additional  monies 
from  appellants  delivered  to  appellees  purported  levies 
and  warrants  of  distraint,  demanded  payment  from 
appellees  of  the  wages  due,  and  to  become  due  to  ap- 
pellants, until  these  demands  were  met.  Appellees 
refused  to  pay  wages  to  appellants,  withholding  the 
same  when  due,  turned  the  wages  due  and  earned  by 
appellants  over  to  the  Government  of  Guam. 

Commencing  upon  the  30th  day  of  September,  1954, 
wages  due  to  appellants  were  not  paid  until  the  sum 
of  $504.26  due  to  appellant  Lamkin,  and  $221.85,  due 
to  appellant  Silvia  had  been  retained  and  turned  over 
to  the  Govermnent  of  Guam  upon  this  alleged  debt. 

Appellants,  never  having  authorized  such  payment 
and  asserting  that  they  were  not  indebted  to  the 
Government  of  Guam,  accordingly  commenced  this 
action,  seeking  damages  for  breach  of  their  employ- 
ment contracts  and  for  depriving  them  of  their  prop- 
erty without  due  process  of  law,  for  repayment  of  the 
sums  of  money  due  to  appellants,  improperly  with- 
held and  paid  to  the  Government  of  Guam  to  restrain 


the  appellees  in  the  future  from  wrongfully  withhold- 
ing monies  from  their  wages  contrary  to  Title  26 
U.S.C.A.  and  turning  such  monies  over  to  agents  of 
the  Government  of  Guam. 

After  several  extensions  of  time  given  appellees 
within  which  to  answer,  the  United  States  Attorney 
for  Guam,  appearing  for  appellees  imder  their  con- 
tract which  provides  that  the  United  States  will  de- 
fend actions  brought  against  appellees  arising  from 
such  contract,  moved  to  dismiss  the  complaint  and  for 
summary  judgment.  It  should  be  noted  that  the  United 
States  is  not  a  party  to  this  action  and  also  that  the 
Government  of  Guam  has  never  intervened  or  sought 
to.  Appellants  filed  thereupon  an  amended  complaint. 
Disregarding  the  amended  complaint,  the  District 
Court  of  Guam  proceeded  to  conduct  a  brief  hearing 
and  granted  the  motion  for  summary  judgment. 

Appellants  alleging  numerous  errors  by  the  District 
Court  of  Guam  accordingly  noticed  this  api^eal.  The 
claimed  errors,  we  believe,  fall  into  two  categories, 
first  procedural  in  the  application  of  the  Federal 
Rules  of  Civil  Procedure,  errors  which  mifortunately 
confuse  and  obscure  the  issues;  and,  second,  miscon- 
struing and  misapplying  the  pertinent  statutes  of  the 
United  States. 

The  questions  to  be  decided  are,  briefly,  was  the 
District  Court  of  Guam  in  error  in  holding  that  no 
genuine  issue  as  to  a  material  fact  existed?  In  enter- 
ing summary  judgment  for  appellees,  basing  the  same 
on  an  insufficient  affidavit  and  in  disregard  of  the 
admissions  of  appellees. 


In  knowing  judicially  facts  not  before  the  Court 
and  resting  the  judgment  upon  such  facts. 

In  treating  the  affidavit  of  appellees  as  proof  of  the 
facts  therein  alleged  rather  than  as  proof  of  the  exist- 
ence or  non-existence  of  a  controverted  fact. 

In  holding  and  entering  judgment  contrary  to  the 
provisions  of  the  statutes  of  the  United  States  and 
upon  a  complaint  not  before  the  court. 

In  entering  judgment  based  upon  the  court's  pre- 
conceived judgment  and  misconstruction  of  the  stat- 
utes of  the  United  States. 

Appellants  view  this  controversy  as  not  a  contest  as 
to  whether  or  not  the  Government  of  Guam  has  a  tax, 
but  did  appellees  have  any  right,  legal  or  otherwise, 
to  do  the  acts  complained  of.  Was  there  before  the 
District  Court  of  Guam  any  evidence  which  can  in 
any  measure  justify  the  acts  of  appellees.  This  is  an 
action  between  private  parties  seeking  relief  from 
the  illegal  retaining  of  appellants'  pay  and  giving  it 
away,  to  restrain  such  action  in  the  future,  and  for 
damages. 


CONSTITUTION,  STATUTES  AND  RULES  INVOLVED. 

Constitution,  of  the  United  States. 

Ai-ticle  YI.  "...  This  Constitution,  and  the 
laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof;  .  .  .  shall  be  the  supreme  law 
of  the  land;  and  the  judges  in  every  State  shall 
be  bound  thereby,  .  .  .". 


Amendment  IV.  ''The  right  of  the  people  to 
be  secure  in  their  .  .  .  papers  and  effects,  against 

unreasonable  .  .  .  seizures,  shall  not  be  violated, 

>> 

Amendment  V.  "No  person  .  .  .  ,  nor  be  de- 
prived of  life,  liberty,  or  property,  without  due 
process  of  law,  .  .  .". 

Title  26,  U.S.C.A. 

Section  53.  Time  and  place  for  filing  returns, 
(b)     To  whom  return  made. 

(1)  Individuals.  Returns  (other  than  corpora- 
tion returns,)  shall  be  made  to  the  collector  for 
the  district  in  which  is  located  the  legal  residence 
or  principal  place  of  business  of  the  person  mak- 
ing the  return,  or,  if  he  has  no  legal  residence  or 
principal  place  of  business  in  the  United  States, 
then  to  the  collector  at  Baltimore,  Maryland. 

(2)  Corporations.  Returns  of  corporations  shall 
be  made  to  the  collector  of  the  district  in  which  is 
located  the  principal  place  of  business  or  princi- 
pal office  or  agency  of  the  corporation,  or,  if  it  has 
no  principal  place  of  business  or  principal  office 
or  agency  in  the  United  States,  then  to  the  Col- 
lector at  Baltimore,  Maryland.  53  Stat.  28. 

Section  62.     Rules  and  regulations. 

The  Commissioner,  with  the  approval  of  the  Sec- 
retary, shall  prescribe  and  publish  all  needful 
rules  and  regulations  for  the  enforcement  of  this 
chapter.   53  Stat.  32. 

Section  272.     Procedure  in  general. 

((a)  (1)  Petition  to  the  Tax  Court,  of  the 
United  States.)    If  in  the  case  of  any  taxpayer, 
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the  Commissioner  determines  that  there  is  a  de- 
ficiency in  respect  of  the  tax  imposed  by  this 
chapter,  the  Commissioner  is  authorized  to  send 
notice  of  such  deficiency  to  the  taxpayer  by  regis- 
tered mail. 

Section  273.     Jeopardy  assessments. 

(a)  Authority  for  making.  If  the  Commissioner 
believes  that  the  assessment  or  collection  of  a  de- 
ficiency will  be  jeopardized  by  delay,  he  shall  im- 
mediately assess  such  deficiency  (together  with  all 
interest,  additional  amounts,  or  additions  to  the 
tax  provided  for  by  law)  and  notice  and  demand 
shall  be  made  by  the  collector  for  the  payment 
thereof. 

Section  1621.    Definitions.    As  used  in  this  sub- 
chapter. 

(a)  Wages.  The  term  *' wages"  means  all  re- 
muneration (other  than  fees  paid  to  a  public  of- 
ficial) for  services  performed  by  an  employee  for 
his  employer,  including  the  cash  value  of  all  re- 
muneration paid  in  any  medium  other  than  cash ; 
except  that  such  term  shall  not  include  remunera- 
tion paid —  ...(8).  ..(B)  for  services  for  any 
employer  (other  than  the  United  States  or  any 
agency  thereof)  performed  by  a  citizen  of  the 
United  States  within  a  possession  of  the  United 
States  (other  than  Puerto  Rico),  if  it  is  reason- 
able to  believe  that  at  least  80  per  centum  of  the 
remuneration  to  be  paid  to  the  employee  by  such 
employer  during  the  calendar  year  will  be  for 
such  services,  .  .  . 

Section  3612.     Returns   executed  by  Commis- 
sioner of  Collector: 


"  (a)  Authority  of  collector.  If  any  person  fails 
to  make  and  file  a  return  or  list  at  the  time  pre- 
scribed by  law  or  by  regulation  made  under  au- 
thority of  law,  or  makes,  willfully  or  otherwise, 
a  false  or  fraudulent  return  or  list,  the  collector 
or  deputy  collector  shall  make  the  return  or  list 
from  his  own  knowledge  and  from  such  informa- 
tion as  he  can  obtain  through  testimony  or  other- 
wise; 

''(b)  Authority  of  Commissioner.  In  any  such 
case  the  Commissioner  may,  from  his  own  knowl- 
edge and  from  such  information  as  he  can  obtain 
through  testimony  or  otherwise; 

''(1)     To  make  return.    Make  a  return,  or 

''(2)  To  amend  Collector's  return.  Amend  any 
return  made  by  a  collector  or  deputy  collector. 

''(c)  Legal  status  of  returns.  Any  return  or 
list  so  made  and  subscribed  by  the  Commissioner, 
or  by  a  collector  or  deputy  collector  and  approved 
by  the  Commissioner,  shall  be  prima  facie  good 
and  sufficient  for  all  legal  purposes. 

"(d)     Additions  to  tax. 

"  (1)  Failure  to  file  return.  In  case  of  any  fail- 
ure to  make  and  file  a  return  or  list  within  the 
time  prescribed  by  law,  or  prescribed  by  the  Com- 
missioner or  the  collector  in  pursuance  of  law,  the 
Commissioner  shall  add  to  the  tax  25  per  centum 
of  its  amount,  except  that  when  a  return  is  filed 
after  such  time  and  it  is  shown  that  the  failure  to 
file  it  was  due  to  a  reasonable  cause  and  not  to 
willful  neglect,  no  such  addition  shall  be  made 
to  the  tax :  Provided,  That  in  the  case  of  a  failure 
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to  make  and  file  a  return  required  by  law,  within 
the  time  prescribed  by  law  or  prescribed  by  the 
Commissioner  in  pursuance  of  law,  if  the  last  date 
so  prescribed  for  filing  the  return  is  after  August 
30,  1935,  then  there  shall  be  added  to  the  tax,  in 
lieu  of  such  25  per  centum:  5  per  centum  if  the 
failure  is  for  not  more  than  30  days,  with  an 
additional  5  per  centum  for  each  additional  30 
days  or  fraction  thereof  during  which  failure  con- 
tinues, not  to  exceed  25  per  centum  in  the  aggre- 
gate. 

'^(2)  Fraud.  In  case  a  false  or  fraudulent  re- 
turn or  list  is  willfully  made,  the  Commissioner 
shall  add  to  the  tax  50  per  centiun  of  its 
amount .  .  . 

''(f)  Determination  and  assessment.  The  Com- 
missioner shall  determine  and  assess  all  taxes, 
other  than  stamp  taxes,  as  to  which  returns  or 
lists  are  so  made  imder  the  provisions  of  this  sec- 
tion. 53  Stat.  437." 

Section  3640.     Assessment  authority: 

"The  Commissioner  is  authorized  and  required 
to  make  the  inquiries,  determinations,  and  assess- 
ments of  all  taxes  and  penalties  imposed  by  this 
title,  or  accruing  under  any  former  internal  reve- 
nue law,  where  such  taxes  have  not  been  duly  paid 
by  stamp  at  the  time  and  in  the  manner  provided 
by  law.  53  Stat.  442." 

Section  3650.     Collection  districts: 

"(a)  Establishment  and  alteration.  For  the 
purpose  of  assessing,  levying,  and  collecting  the 
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taxes  provided  by  the  internal  revenue  laws,  the 
President  may  establish  convenient  collection  dis- 
tricts, and  may  from  time  to  time  alter  said  dis- 
tricts. 

*'(b)  'Number.  The  whole  number  of  collection 
districts  for  the  collection  of  internal  revenue 
shall  not  exceed  65. 

*'(c)     Boundaries. 

'^(1)  Hawaii.  The  Territory  of  Hawaii  shall 
constitute  a  district  for  the  collection  of  the  inter- 
nal revenue  of  the  United  States,  with  a  collector, 
whose  office  shall  be  at  Honolulu,  and  deputy  col- 
lectors at  such  other  places  in  the  several  islands 
as  the  Secretary  shall  direct. 

''(2)  Elsewhere.  For  the  purpose  mentioned  in 
sub-section  (a),  the  President  may  subdivide  any 
State,  Territory,  or  the  District  of  Columbia,  or 
may  unite  two  or  more  States  or  Territories  into 
one  district.  53  Stat.  445." 

Section  3655.     (a)     Delivery. 

Where  it  is  not  otherwise  provided,  the  collector 
shall  in  person  or  by  deputy,  within  ten  days  after 
receiving  any  list  of  taxes  from  the  Commissioner, 
give  notice  to  each  person  liable  to  pay  any  taxes 
stated  therein,  to  be  left  at  his  dwelling  or  usual 
place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes  and  demanding  payment 
thereof. 

Section  3670.     Property  subject  to  lien. 

If  any  person  liable  to  pay  any  tax  neglects  or 
refuses  to  pay  the  same  after  demand,  the  amount 
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(including  any  interest,  penalty,  additional 
amount,  or  addition  to  such  tax,  together  with  any 
costs  that  may  accrue  in  addition  thereto)  shall 
be  a  lien  in  favor  of  the  United  States  upon  all 
property  and  rights  to  property,  whether  real  or 
personal,  belonging  to  such  person.   53  Stat.  448. 

Section  3671.     Period  of  lien: 

"Unless  another  date  is  specifically  fixed  by  law, 
the  lien  shall  arise  at  the  time  the  assessment  list 
was  received  by  the  collector  and  shall  continue 
until  the  liability  for  such  amoimt  is  satisfied  or 
becomes  imenforceable  by  reason  of  lapse  of  time. 
53  Stat.  449." 

Section  3690.     Authority  to  distrain. 

If  any  person  liable  to  pay  any  taxes  neglects  or 
refuses  to  pay  the  same  within  ten  days  after 
notice  and  demand,  it  shall  be  lawful  for  the  col- 
lector or  his  deputy  to  collect  the  said  taxes,  with 
such  interest  and  other  additional  amounts  as  are 
required  by  law,  by  distraint  and  sale,  in  the 
mamier  provided  in  this  sul)chapter,  of  the  goods, 
chattels,  or  effects,  including  stocks,  securities, 
bank  accoimts,  and  evidences  of  debt,  of  the  per- 
son delinquent  as  aforesaid.  53  Stat.  451. 

Section  3692.     Levy. 

In  case  of  neglect  or  refusal  under  section  3690, 
the  collector  may  levy,  or  by  warrant  may  author- 
ize a  deputy  collector  to  levy,  upon  all  property 
and  rights  to  property,  except  such  as  are  exempt 
by  the  preceding  section,  belonging  to  such  per- 
son, or  on  which  the  lien  provided  in  section  3670 
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exists,  for  the  payment  of  the  sum  due,  with  in- 
terest and  penalty  for  nonioayment,  and  also  of 
such  further  sum  as  shall  be  sufficient  for  the  fees, 
costs,  and  expenses  of  such  levy.  53  Stat.  452. 

Section  3797.     Definitions. 

".  .  .  (11)  Secretary.  The  term  'Secretary' 
means  the  Secretary  of  the  Treasury. 

(12)  Commissioner.  The  term  'Commissioner' 
means   the   Commissioner   of   Internal   Revenue. 


Section  3901.     Powers  and  duties. 

*'(a)  Assessment  and  collection.  The  Commis- 
sioner, under  the  direction  of  the  Secretary — 
(1)  General  Superintendence.  Shall  have  gen- 
eral superintendence  of  the  assessment  and  collec- 
tion of  all  taxes  imposed  by  any  law  providing 
internal  revenue;  and 

"  (2)  Regulations,  form,  stamps,  and  dies.  Shall 
prepare  and  distribute  all  the  instructions,  regu- 
lations, directions,  forms,  blanks,  stamps,  and 
other  matters  pertaining  to  the  assessment  and 
collection  of  internal  revenue;  and  shall  provide 
hydrometers,  and  proper  and  sufficient  adhesive 
stamps  and  stamps  or  dies  for  expressing  and 
denoting  the  several  stamp  taxes,  or,  in  the  case 
of  percentage  taxes,  the  amount  thereof;  and 
alter  and  renew  or  replace  such  stamps  from  time 
to  time,  as  occasion  may  require." 

Section  3967.     Prohibition  upon  discharge  of 
another  collector's  duties. 

"No  collector  shall  be  detailed  or  authorized  to 
discharge  any  duty  imposed  by  law  upon  any 
other  collector.   53  Stat.  484." 


14 


Section  4041.     Issue  of  instructions,  regulations 
and  forms : 

*'  (a)  In  general.  The  Secretary  shall  prescribe 
forms  of  entries,  oaths,  bonds,  and  other  papers, 
and  rules  and  regulations,  not  inconsistent  with 
law,  to  be  used  under  and  in  the  execution  and 
enforcement  of  the  various  provisions  of  the  inter- 
nal revenue  laws ;  and  he  shall  give  such  directions 
to  collectors  and  prescribe  such  rules  and  forms 
to  be  observed  by  them  as  may  be  necessary  for 
the  proper  execution  of  the  law  ..." 

Title  28  U.S.C.A. 

Section  1331.    Federal  question ;  amount  in  con- 
troversy : 

"The  district  courts  shall  have  original  jurisdic- 
tion of  all  civil  actions  wherein  the  matter  in  con- 
troversy exceeds  the  sum  or  value  of  $3,000,  ex- 
clusive of  interest  and  costs,  and  arises  under  the 
Constitution,  laws  or  treaties  of  the  United 
States." 

Section  1340.  Internal  revenue ;  customs  duties : 

"The  district  courts  shall  have  original  jurisdic- 
tion of  any  civil  action  arising  under  any  Act  of 
Congress  providing  for  internal  revenue,  or  reve- 
nue from  imports  or  tonnage  except  matters 
within  the  jurisdiction  of  the  Customs  Court." 

Section  1343.     Civil  Rights : 

"...  (3)  To  redress  the  deprivation,  under  color 
of  any  State  law,  statute,  ordinance,  regulation, 
custom  or  usage,  of  any  right,  privilege  or  immu- 
nity secured  by  the  Constitution  of  the  United 
States  or  by  any  Act  of  Congress  providing  for 
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equal  rights  of  citizens  or  of  all  persons  within  the 
jurisdiction  of  the  United  States.'^ 

Section  1357.     Injuries  under  Federal  Laws : 

''The  district  courts  shall  have  original  jurisdic- 
tion of  any  civil  action  commenced  by  any  person 
to  recover  damages  for  any  injury  to  his  person 
or  property  on  account  of  any  act  done  by  him, 
under  any  Act  of  Congress,  for  the  protection  or 
collection  of  any  of  the  revenues,  or  to  enforce  the 
right  of  citizens  of  the  United  States  to  vote  in 
any  State." 

Title  48  U.S.C.A. 

Section  1421.     (b)     Bill  of  Rights. 

''.  .  .  (e)  No  person  shall  be  deprived  of  life, 
liberty,  or  property  without  due  process  of  law. 

"(f)  Private  property  shall  not  be  taken  for 
public  use  without  just  compensation  ..." 

Section  1421h.     ''Duties  and  taxes  to  constitute 
fund  for  benefit  of  Guam. 

"All  customs  duties  and  Federal  income  taxes  de- 
rived from  Gruam,  the  proceeds  of  all  taxes  col- 
lected under  the  internal-revenue  laws  of  the 
United  States  on  articles  produced  in  Gruam  and 
transported  to  the  United  States,  its  Territories, 
or  possessions,  or  consumed  in  Guam.,  and  the 
proceeds  of  any  other  taxes  which  may  be  levied 
by  the  Congress  on  the  inhabitants  of  Guam,  and 
all  quarantine,  passport,  immigration,  and  natu- 
ralization fees  collected  in  Guam  shall  be  covered 
into  the  treasury  of  Guam  and  held  in  account 
for  the  government  of  Guam,  and  shall  be  ex- 
pended for  the  benefit  and  government  of  Guam 


16 


in  accordance  with  the  annual  budgets.  Aug.  1, 
1950,  c.  512,  §  30,  64  Stat.  392." 

Section  1421i.     ''Applicability   of   Federal   in- 
come tax  laws : 

''The  income  tax  laws  in  force  in  the  United 
States  of  America  and  those  which  may  here- 
after be  enacted  shall  be  held  to  be  likewise  in 
force  in  Guam.  Aug.  1,  1950,  c.  512,  §  31,  65  Stat. 
392." 

F.R.C.P.  Rule  56. 

".  .  .  The  judgment  sought  shall  be  rendered 
forthwith  if  the  pleadings,  depositions,  and  admis- 
sions on  file,  together  with  the  affidavits,  if  any, 
show  that  there  is  no  genuine  issue  as  to  any  ma- 
terial fact  and  that  the  moving  party  is  entitled 
to  a  judgment  as  a  matter  of  law.  .  .  . 

"(e)     Form  of  Affidavits;  Further  Testimony. 

Supporting  and  opposing  affidavits  shall  be  made 
on  personal  knowledge,  shall  set  forth  such  facts 
as  would  be  admissible  in  evidence,  and  shall  show 
affirmatively  that  the  affiant  is  comx:)etent  to  tes- 
tify to  the  matters  stated  therein.  Sworn  or  cer- 
tified copies  of  all  papers  or  parts  thereof  re- 
ferred to  in  an  affidavit  shall  be  attached  thereto 
or  served  therewith.  The  court  may  permit  affida- 
vits to  be  supplemented  or  opposed  by  depositions 
or  by  further  affidavits." 


SUMMARY  OF  ARGUMENT. 
Appellants  claim  that  the  District  Court  erred  and 
should  be  reversed.   This  action  commenced  by  appel- 
lants for  a  breach  of  their  emplojonent  contracts  and 
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resulting  damages  was  converted  into  a  tax  case  by  the 
affidavit  of  appellees  and  so  treated  and  disposed  by 
the  Court. 

The  District  Court  erred  in  holding  that  no  genu- 
ine issue  as  to  a  material  fact  remained,  controverted 
of  course,  existed  and  in  entering  the  smnmary  judg- 
ment for  the  appellees  upon  an  affidavit  insufficient 
upon  its  face  one  which  in  fact  clearly  demonstrated 
the  existence  of  niunerous  material  issues  which  are 
controverted  and  upon  which  evidence  should  be  re- 
ceived. Of  course  the  preconceived  concept  of  the 
Court  that  this  action  is  solely  and  exclusively  a  tax 
action  against  a  defendant  who  is  not  a  party  may  well 
have  led  to  the  error. 

The  District  Court  assumed  and  acted  upon  that 
assumption,  that  certain  facts  have  been  conclusively 
established  and  therefore  there  could  be  no  merit  in 
this  action.  The  Court  could  not  have  held  as  it  did 
unless  it  held  the  following  facts  to  be  proved.  Yet 
these  facts  are  beyond  proper  judicial  knowledge  and 
we  submit  have  nowhere  been  established.  That  there 
is  a  territorial  income  tax,  rather  than  the  United 
States  tax;  that  the  Covernment  of  Guam  has  power 
to  require  withholding  and  has,  contrary  to  Section 
1621  T  26,  U.S.C.A. ;  that  there  is  no  question  as  to 
the  existence  of  the  alleged  offices,  the  occupants  of 
which  are  claiming  the  power  and  right  to  enforce  this 
tax,  that  their  o^ffices  were  duly  created,  yet  no  such 
statute  in  fact  exists,  that  all  necessary  powers  have 
been  delegated,  an  act  contrary  to  Title  26,  U.S.C.A. ; 
that  the  question  is  not  ''Have  appellees  the  right  to 
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act  as  they  have,"  but  "Do  appellants  OAve  a  tax?" 
Clearly,  the  Court  took  improper  notice  of  facts  and 
acted  upon  such  notice. 

The  Court  improperly  accepted  the  affidavit  as  con- 
clusive proof  to  the  contrary  of  facts  pled  in  the  com- 
plaint rather  than  considering  the  question,  ''Were 
these  materials  facts  in  issue  and  controverted?"  We 
claim  likewise  the  Court  misconstrued  the  rules  con- 
cerning the  effect  of  an  amended  complaint. 

That  the  Court  had  prejudged  the  action  and  did 
not  consider  the  possibility  that  appellants  might  be 
able  to  prove  by  competent  evidence  the  non-existence 
of  the  tax,  the  offices,  the  delegation  of  jDowers,  the 
validity  of  the  levies,  liens,  assessments  and  warrants 
of  distraint,  or  any  of  the  other  points,  the  contrary 
proof  of  which  would  demolish  the  edifice  so  carefully 
constructed  by  the  Coui't  without  evidence.  Clearly, 
this  record,  as  well  as  the  record  in  other  similar 
cases,  demonstrates  beyond  all  doubt  that  the  District 
Court  intended  that  in  a  case  of  this  type  no  sufficient 
opportunity  to  demonstrate  by  evidence  the  untenable 
position  of  the  Grovernment  of  Guam  shall  be  afforded. 
The  Court  will  not  admit  evidence  to  demonstrate 
facts  that  are  contrary  to  its  concepts. 

The  record  in  its  entirety  clearly  shows  that  all  the 
acts  of  appellees  are  mi  justified;  that  they  rely  upon 
mere  claims  of  officers  asserting  authority  clearly  con- 
trary to  statute  and  which  cannot  be  delegated;  that 
review  of  this  record  and  the  pertinent  statutes  con- 
clusively demonstrates  that  the  Court  did  not  consider 
or  apply  the  canons  of  statutory  construction.  Miscon- 
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strued  statutes  so  plain  and  clear  as  not  to  Require 
construction,  judicially  noticed  as  true  facts  not  in 
existence  and  refused  to  notice  that  explicit  prbvisions 
of  Federal  Law  were  being  violated  and  do  forbid 
the  acts  set  forth  of  certain  agents  of  Guam. 

Therefore,  the  District  Court  of  Guam  should  be 
reversed. 


ARGUMENT. 

Careful  review  of  the  errors  to  be  relied  upon 
dictates  that  the  first  three  should  be  considered  to- 
gether in  the  interest  of  brevity  and  clarity  and  the 
others  discussed  separately.  The  errors  claimed  fall 
into  two  categories — procedural  and  the  misconstruc- 
tion of  the  pertinent  statutes  which  govern  this  case. 


I. 

THE  DISTRICT  COURT  OF  GUAM  ERRED  IN  (1)  HOLDINO  THAT 
NO  GENUINE  ISSUE  AS  TO  A  MATERIAL  FACT  REMAINED, 
(2)  ENTERING  SUMMARY  JUDGMENT  IN  FAVOR  OF  AP- 
PELLEES, (3)  BASING  THE  JUDGMENT  UPON  AN  INSUFFI- 
CIENT AFFIDAVIT  AND  DISREGARDING  THE  ADMISSIONS 
OF  APPELLEES.    (POINTS  1,  2,  3.) 

(1).  The  Court  erred  in  holding  that  no  genuine 
issue  as  to  any  material  fact  remained.  This  error  is 
clearly  apparent  upon  a  comparison  of  the  complaint 
and  the  affidavit  with  exhibits  of  Mr.  Marshall.  For 
example:  Appellants  contend  that  appellees  are  pri- 
vate contractors.  Appellees  (T  R  14)  assert  them- 
selves to  be  '  ^  .  .  solely  and  exclusively  an  administra- 
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tive  service  ...  on  behalf  of  the  Government  of  the 
United  States." 

Appellants  contend  that  they  have  not  authorized 
appellees  to  withhold  any  sums  except  for  taxes  due 
to  the  United  States.  Exhibits  ''C"  and  ''E"  to  Mr. 
Marshall's  a;ffidavit  support  this.  Yet,  appellees  assert 
that  they  have  paid  such  siuns  to  the  Treasurer  of 
Guam. 

Appellants  contend  that  they  are  not  indebted  to 
the  Government  of  Guam.  Appellees  (T  R  16)  set 
forth  the  contention  that  98  of  their  employees,  in- 
cluding appellants,  were  alleged  indebted  to  the  Gov- 
ernment of  Guam. 

Appellants  (T  R  17)  the  alleged  levy  and  distraint 
and  the  honoring  of  the  same  ^'pursuant  to  the  com- 
mands of  said  official  ..."  comparing  these  with  the 
allegations  of  fact  set  forth  in  both  the  comjolaint  and 
the  amended  complaint,  namely,  that  the  appellees  are 
obeying  certain  orders  of  agents  of  the  Government 
of  Guam,  the  validity  of  which  is  challenged;  that 
appellees  have  breached  the  contracts  of  employment 
by  refusing  to  pay  wages  when  due;  that  certain 
agents  of  the  Government  of  Guam,  whose  demands 
appellees  have  honored,  claim  to  be  authorized  by  cer- 
tain sections  of  Title  26,  U.S.C.A.,  a  fact  denied  by 
appellants;  that  certain  officers  of  the  Government  of 
Guam  claim  authority  to  administer,  alter  and  amend 
Title  26,  U.S.C.A.,  a  right  which  appellees  accede  to 
but  controverted  by  appellants. 

Appellees  assert  to  believe  that  the  levies  are  author- 
ized by  the  Revenue  Act  of  1939.   Appellants  assert 


21 


that  no  such  authority  is  granted  by  any  statute  of  the 
United  States.  Appellants  deny  any  indebtedness  to 
the  Government  of  Guam. 

Appellants  assert  that  Section  1622  (a),  (d),  (g), 
(k),  Title  26,  U.S.C.A.  giving  withholding  rates  do  not 
apply  within  Guam,  and  are  contrary  to  Section  1621, 
Revenue  Act  of  1939,  and  Section  3401  of  the  Revenue 
Act  of  1954.  Appellees  profess  to  believe  that  with- 
holding within  Guam  is  authorized. 

Comparing  the  allegation  of  the  complaint  with  the 
facts  and  conclusions  of  the  affidavit,  appellants  con- 
tend that  there  are  numerous  genuine  material  facts 
to  be  determined.  Appellants  believe  that  not  only  is 
to  be  determined  the  question  of  breach  of  their  em- 
ployment contracts,  the  validity  of  the  levies  and 
warrants  of  distraint,  but  also  the  authority  of  the 
agents  purporting  to  exercise  such  powers.  That  these 
matters  must  be  proved  by  evidence,  that  they  are  in 
issue  and  are  material  and  to  be  a  good  defense  to  the 
actions  of  appellees  they  must  be  proved  by  competent 
evidence  and  cannot  be  either  implied  or  assumed. 

Rule  56,  F.R.C.P.  provides  that  summary  judgment 
shall  not  be  granted  unless  it  is  clear  that  no  material 
issue  of  fact  exists  and  the  moving  party  is  entitled 
to  judgment  as  a  matter  of  law\  Clearly,  the  files  in 
this  case  demonstrate  the  existence  of  numerous  gen- 
uine issues  of  fact. 

Therefore,  the  District  Court  of  Guam  erred  in 
holding  that  no  genuine  issue  remained. 

(2).  Siunmary  judgment  cannot  be  entered  unless 
no  genuine  issue  as  to  a  material  fact  exists  and  the 
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moving  party  is  entitled  to  judgment  as  a  matter  of 
law.  As  set  forth  above,  the  existence  of  nimaerous 
genuine  issues  is  clearly  disclosed  by  the  files.  Under 
Rule  56,  F.R.C.P.  this  precludes  summary  judgment 
and  the  District  Court  of  Guam  was  in  error. 

An  affidavit  cannot  controvert  a  fact  well  pleaded 
and  the  moving  party  must  clearly  demonstrate  that 
no  controverted  issue  of  fact  remains.  Implied  within 
this  rule  must  be  the  natural  inference  that  an  affida- 
vit which  demonstrates  the  existence  of  controverted 
facts  cannot  sustain  a  summary  judgment. 

Va7i  Brode  Milling  Co.  v.  Kellogg  Company,  132  F. 
Supp.  330. 

' ' .  .  .  In  this  Circuit  it  is  the  law  that  an  affidavit 
can  not  be  used  to  controvert  a  well  pleaded  alle- 
gation of  the  complaint  in  order  to  obtain  a  siun- 
mary  judgment.  Frederick  Hart  &  Co.  v.  Record- 
graph  Corp.,  3  Cir.,  169  F.  2d  580;  Reynolds 
Metals  Co.  v.  Metals  Disintegrating  Co.,  3  Cir., 
176  F.  2d  90.  Frederick  Hart  &  Co.  v.  Record- 
graph  Corp.,  3  Cir.,  169  F.  2d  580,  at  page  581 
distinctly  states  '.  .  .  no  matter  how  likely  it  may 
seem  that  the  pleader  will  be  imable  to  prove  his 
case,  he  is  entitled,  upon  averring  a  claim,  to  an 
opportunity  to  try  to  prove  it.  .  .  .' 

"  (2,  3)  .  .  .  Under  all  the  authorities,  a  motion 
for  summary  judgment  should  not  be  granted 
unless  the  truth  is  clear  and  the  mo\dng  party  is 
entitled  to  a  judgment  beyond  all  doubt  and  no 
genuine  issue  remains.  ..." 

''.  .  .  Cases  hold  that  the  question  presented  by  a 
motion  for  siunmary  judgment  is  whether  or  not 
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there  is  a  genuine  issue  of  fact,  and  not  how  or 
by  what  evidence  that  issue  is  to  be  determined." 

''(4)  ...  Of  course,  a  party  moving  for  summary 
judgment  (here  the  defendants),  has  the  burden 
of  showing  that  no  controverted  issue  of  fact 
exists.  All  of  the  cases  so  hold." 

Gifford  V.  Travelers  Protective  Assn.,  153  F  2d  209 
(9  Cir.). 

''.  .  .  (2,  3)  The  question  presented  by  a  motion 
for  summary  judgment  is  whether  or  not  there  is 
a  genuine  issue  of  fact,  and  not  how  that  issue 
should  be  determined.  Ramsouer  v.  Midland  Val- 
ley R.  Co.,  8  Cir.,  1943,  135  F.  2d  101.  A  summary 
judgment  may  issue  for  laches  or  failure  to  bring 
suit  within  a  prescribed  period  of  limitations. 
United  States  for  Use  and  Benefit  of  Genessee 
Sand  &  Gravel  Corporation  v.  Fleisher  Engineer- 
ing &  Construction  Co.,  D.C.N.Y.  1942,  45  F.  Supp. 
781;  Reynolds  v.  Needle,  1942,  77  U.S.  Appl. 
B.C.,  132  F  2d  161." 

It  is  believed  that  these  cases  sufficiently  set  forth 
the  rule  as  to  when  summary  judgment  may  be 
granted.  That  appellees  do  not  come  within  the  rule 
is  clear.  The  District  Court  of  Guam  was  in  error  in 
entering  judgment  for  appellees. 

(3).  The  District  Court  of  Guam  erred  in  entering 
summary  judgment  for  appellees  since  the  affidavit 
was  insufficient  and  the  admissions  of  appellees  clearly 
demonstrate  that  they  should  not  prevail. 

The  rule  is  clear  and  needs  no  citation  of  authori- 
ties. To  warrant  summary  judgment  the  movant  must 
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demonstrate  that  there  exists  no  controverted  fact. 
Unfortunately,  the  District  Court  of  Guam  was  mis- 
led by  the  incident  that  the  events  which  gave  rise  to 
this  action  were  the  attempt  by  agents  of  the  Govern- 
ment of  Guam  to  collect  an  alleged  tax  debt,  claimed 
due  to  that  Government.  However,  this  is  an  action 
between  two  private  parties — an  employee  and  his  em- 
ployers. The  action  is  for  breach  of  contract,  damages, 
and  to  prevent  the  employers  from  continuing  to  carry 
out  threats  to  violate  the  rights  of  appellants  under 
their  contracts  of  employment.  No  Government  is  a 
party  to  the  action. 

Appellees  seek  to  demonstrate  that  their  acts  are 
justified  by  showing  by  affidavit  that  the  agents  of  the 
Government  of  Guam  claim  the  right  to  levy  and  dis- 
train; that  a  debt  to  the  Government  of  Guam  exists; 
that  they  believe  such  agents  had  such  authority ;  and 
that,  therefore,  their  breach  of  the  terms  of  the  em- 
ployment contracts  are  justified  and  siunmary  judg- 
ment should  be  had.  Is  the  affidavit  sufficient  proof 
of  these  matters?  Hardly! 

Can  the  affidavit  controvert  the  allegation  in  the 
complaint  that  appellants  do  not  owe  the  monies  ?  Can 
the  affidavit  establish  the  validity  of  the  distraint,  of 
the  levies?  Is  it  proof  of  the  compliance  with  the  es- 
sential steps  of  valid  assessment,  valid  notice?  Does 
it  prove  delegation  pursuant  to  law  by  the  Commis- 
sioner of  Internal  Revenue  to  these  alleged  agents  of 
the  Government  of  Guam  of  the  powers  and  authori- 
ties which  the  appellees  state  in  their  affidavit  they 
believe  these  alleged  agents  possess?    Appellants  be- 
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lieve  that  clearly  the  affidavit  upon  its  face  is  not  only 
insufficient  but  clearly  itself  raises  numerous  issues  of 
fact  which  can  only  be  proved  or  disproved  by  evi- 
dence. 

The  appellees  did,  in  fact,  admit  that  they  had  paid 
over  wages  due  to  appellants  under  their  employment 
contracts,  and  subsequent  to  the  filing  of  this  action  to 
agents  of  the  Government  of  Gruam.  A  clear  admission 
of  breach  of  contract.  That  when  demanded  to  by 
local  officers  they  intended  to  continue  to  comply  in 
the  future. 

Appellees  show  by  their  Exhibits  "C"  and  ^'E" 
that  the  only  authority  they  possessed  to  withhold 
was  for  taxes  due  to  the  United  States.  They  admit 
that  the  monies  were  not  paid  to  the  United  States 
or  its  agents.  Can  appellees  excuse  their  wrongful  acts 
by  saying  "We  were  informed"  (by  whom?)  ''We 
believed,  therefore,  our  acts  are  justified."  Is  not  the 
burden  upon  appellees  to  prove  that  they  acted  prop- 
erly and  not  to  merely  assert  a  conclusion  in  an  affi- 
davit. Is  it  not  the  duty  of  appellees  to  prove  every 
material  fact  to  show  that  they  were  justified  in  acting 
as  they  did  once  they  admitted  failing  to  pay  wages 
to  appellants  as  the  contract  provided?  Should  not 
appellees  demonstrate  by  proof  the  defense  which  they 
attempt  to  set  forth.  The  defense  is  a  conclusion  to  be 
derived  from  evidentiary  facts.  Where  are  the  facts 
and  what  are  they  ?  This  affidavit  is  in  the  nature  of  a 
confession  and  avoidance.  Can  such  sustain  summary 
judgment?  Is  it  not  necessary  to  prove  the  grounds 
upon  which  the  avoidance  rests? 
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Appellants  contend  that  the  District  Court  of  Guam 
erred  in  entering  summary  judgment  and  should  be 
reversed. 


II. 

THE  DISTRICT  COURT  OF  GUAM  WAS  IN  ERROR  DJ"  KNOWING 
MATTERS  JUDICIALLY,  WHICH  WAS  NOT  A  PROPER  SUB- 
JECT OF  JUDICIAL  KNOWLEDGE,  WHICH  WAS  NOT  CALLED 
TO  THE  COURT'S  ATTENTION  OR  SUCH  NOTICE  INVITED 
AND  CONSIDERING  SUCH  FACTS  IN  ARRIVING  AT  THE 
JUDGMENT. 

This  action  only  incidentally  and  in  a  collateral  way 
touches  upon,  or  has  anything  to  do  with,  taxes.  It  is 
one  brought  by  employees  against  their  employers  for 
breach  of  contract  in  not  paying  over  wages  due  and 
earned,  for  damages  arising  from  such  breach,  to  re- 
strain further  breaches,  and  a  claim  that  appellants' 
property  was  taken  contrary  to  the  j)rovisions  of  the 
Constitution  and  Bill  of  Rights  of  Guam  without  due 
process  of  law.  Appellants  alleged  in  their  complaint 
that  the  Government  of  Guam  claimed  that  they  were 
indebted  to  it,  that  it  claimed  their  wages  from  their 
employer  denied  any  such  debt  and  brought  this  action 
against  such  employer  to  recover  for  the  employers' 
wrongful  act  in  confiscating  their  wages  and  giving 
that  money  to  agents  of  the  Government  of  Guam; 
also  for  damages  for  this  tortious  breach  of  contract. 

Appellees,  by  affidavit,  in  support  of  their  motion 
for  summary  judgment,  attempt  to  justify  their  un- 
lawful actions  and  set  forth  that  they  obeyed  the  com- 
mands of  agents  of  the  Government  of  Guam,  that 
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they  had  been  advised  that  the  acts  which  they  admit- 
ted were  lawful. 

Appellees  admitted  the  contracts  of  employment 
with  appellants ;  the  United  States  withholding  forms 
that  were  executed;  that  they  did  not  pay  the  money 
over  to  the  Government  of  the  United  States,  or  its 
agents.  Appellees  set  forth  copies  of  the  purported 
levies  and  warrants  signed  by  one  Harry  L.  Mangerich 
as  Commissioner  of  Revenue  and  Taxation.  Appellees 
thereupon  relying  upon  their  conclusion  that  their  acts 
were  legal  and  they  exculpated  and  proceeded  no 
further. 

The  District  Court  of  Guam  went  further  than  the 
parties  and  held  as  a  matter  of  law  that  it  had  been 
established,  conclusively  it  must  be  presmned,  that  the 
following  facts  had  been  established.  (How  also  ex- 
plain the  amazing  transcript  and  the  judgment?)  : 

First,  that  the  Government  of  Guam  both  can  and 
has  required  witliholding  of  income  taxes.  This,  de- 
spite Section  1621  of  Title  26,  U.S.C.A.  which  by  the 
claim  of  this  same  Government  is  now  a  portion  of 
their  statutes.  (T  R  71-72.) 

Second,  that  the  sole  issue  is  whether  or  not  Section 
31  of  the  Organic  Apt  gives  the  local  Collector  author- 
ity to  require  withholding  and  to  distrain;  clearly  a 
finding  based  upon  nothing  before  this  Court  that  such 
was  in  Section  31,  that  this  Collector  has  such  power 
and  that  the  Courts  had  so  held  conclusively  (T  R  72)  ; 
that  a  motion  for  summary  judgment  places  the  mat- 
ter at  issue  (T  R  73)  ;  that  the  question  is  whether  or 
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not  appellants  owed  the  tax  rather  than  as  claimed 
that  appellees  had  no  authority  to,  contrary  to  the 
employment  contracts,  take  appellants'  monies  and 
give  them  to  another  (T  R  75).  Thus,  clearly,  finding 
the  fact  to  be  that  all  matters  pertaining  to  this  al- 
leged tax  have  been  conclusively  determined;  that  the 
Court  knows  these  facts  without  evidence;  that  Court 
has  so  determined  these  facts,  the  same  learned  Court 
hearing  this  motion — the  District  Court  of  Guam ;  that 
the  appellees  are  only  doing  what  they  are  required  to 
do  in  law.  (T  R  75.)  ''The  collector  has  the  author- 
ity." (T  R  75.)  If  this  is  not  judicially  knowing  a  fact 
in  issue  without  evidence,  nothing  is. 

The  District  Court  held  (T  R  76)  that  "It  certainly 
is  res  judicata  in  that  in  principle  this  is  a  proper  tax 
to  be  paid  to  the  proper  officials  of  the  local  Govern- 
ment". 

Appellants  assert  that  these  excerpts  and  citations 
from  the  learned  Judge  of  the  District  Court  of 
Guam's  comments  at  the  hearing  on  this  motion 
clearly  demonstrate  that  the  Court  had  found,  knew, 
or  held  niunerous  facts  to  be  so  solely  upon  the  belief 
and  knowledge  of  the  learned  Court  (sic).  Appellants 
believe  that  the  matters  which  a  Court  can  know  in 
the  absence  of  evidence  are  the  common  phenomena 
of  nature,  matters  of  common  knowledge  to  all  man- 
kind. To  know  that  a  matter  is  res  judicata  in  prin- 
ciple is  to  stretch  a  rule  of  law  rather  to  its  limits. 
Clearly  the  transcript  discloses  that  the  District  Court 
of  Guam  neither  considered  the  allegations  of  fact 
nor  heeded  the  issues.    The  Court  clearly  foimd  that 
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there  were  proper  collection  officials  and  that  they  had 
the  proper  machineries.  Yet  none  of  these  facts  so 
lightly  found  are  supported  by  any  evidence  and  ap- 
pellants believe  are  matters  to  be  proved  by  appellees 
in  this  action  for  breach  of  contract. 

Leong  Kin  Wai,  23  F  2d  789,  ''Judge's  personal 
knowledge  may  not  be  basis  of  decision,  if  not  matter 
of  general  knowledge." 

Brown  v.  Piper,  91  U.S.  37,  "In  determining 
whether  a  court  should  take  judicial  notice  of  a  par- 
ticular fact,  every  reasonable  doubt  upon  the  subject 
should  be  resolved  promptly  in  the  negative".  Yet, 
all  the  controverted  facts  were  without  any  evidence 
found  to  exist  by  the  Court.  See  also  Fountain  v.  Til- 
son,  336  U.S.  681 ;  Koepke  v.  Fo7itecclii,  111  F  2d  125. 

Appellants  assert  that  the  District  Court  of  Guam 
accepted  as  true  and  as  established  without  need  for 
proof  aU  the  necessary  facts  to  support  the  defenses 
of  appellants.  All  this,  appellants  contend,  is  in  error 
and  the  District  Court  of  Guam  should  be  reversed. 


III. 

THE  COURT  ERRED  IN  ACCEPTING  THE  AFFIDAVIT  OF  AP- 
PELLEES AS  PROOF,  CONCLUSIVE  AGAINST  THE  AL- 
LEGATIONS OF  THE  COMPLAINT  RATHER  THAN  TESTING 
THE  AFFIDAVIT  AND  THE  COMPLAINT  TO  DETERMINE 
WHETHER  THERE  WERE  ANY  CONTROVERTED  FACTS  IN 
ISSUE. 

The  Court  was  in  error  in  accepting  the  affidavit  of 
appellees  as  proof,  of  the  controverted  facts,  that  they 
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were  justified  in  turning  over  to  agents  of  the  Gov- 
ernment of  Guam  wages  due  to  appellants;  of  the 
fact  that  the  demands  made  upon  appellees  were 
proper;  that  the  warrants  of  distraint  and  the  levies 
were  legal,  made  by  the  duly  authorized  officer;  and 
that  all  requisite  steps  to  their  validity  had  been  es- 
tablished. All  this  in  the  face  of  the  fact  that  every- 
thing was  controverted  and  appellees  were  sued  for 
breach  of  contract.  The  Court  was  further  in  error 
in  holding  that  these  are  facts  not  requiring  evidence 
but  were  of  their  very  nature  matters  of  law.  Appel- 
lants can  see  that  as  a  matter  of  law  an  official  may 
have  certain  powers,  duties  and  authorities  but  con- 
tends that  it  is  a  question  of  fact  as  to  who  is  that 
officer  and  whether  or  not  certain  duties  were  dele- 
gated to  him.  Yet  matters  of  this  nature  were  found 
by  the  District  Court  of  Guam  from  one  affida\dt. 

49  F  Supp.  45,  Afe.  134  F  2d  173.  ''A  summary 
judgment  on  supporting  affidavit  should  not  be 
granted  a  defendant  if  record  discloses  any  basis  for 
a  claim  of  plaintiff."  Did  the  record  in  this  case  show 
conclusively  that  no  merit  was  in  the  claim  of  appel- 
lants ?  We  believe  not ;  yet,  unless  that  be  so,  the  sum- 
mary judgment  upon  one  affidavit  was  erroneous. 

One  who  moves  for  summary  judgment  has  the  bur- 
den of  showing  conclusively  that  there  is  no  genuine 
issue  of  fact.  Did  this  affidavit  do  so  ?  Did,  or  in  fact, 
could  it  prove  the  facts  upon  which  its  conclusions 
were  of  necessity  based?  Appellants  state  that  not 
only  did  it  not  do  so  but  that  it  could  not  do  so.  Yet, 
the  District  Court  of  Guam  accepted  as  proven  all  the 
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controverted  facts  assumed  in  the  affidavit.   This,  ap- 
pellants claim,  was  error. 

In  fact,  does  not  defendants'  motion  admit  the  alle- 
gation of  fact  of  the  complaint? 

Appellants  contend  that  the  Court  erred  in  giving 
weight  to  facts  assumed  in  the  affidavit  of  appellees 
since  the  file  itself  clearly  demonstrated  the  existence 
of  controverted  facts  all  material  to  the  issues  of  this 
case. 

Therefore,  the  District  Court  of  Guam  should  be 
reversed. 


IV. 

THE  DISTRICT  COURT  OF  GUAM  ERRED  IN  FINDING  CON- 
TRARY TO  THE  CLEAR  COMMAND  OF  THE  STATUTES  OF 
THE  UNITED  STATES  AND  ENTERING  JUDGMENT  BASED 
UPON  SUCH  ERROR. 

The  District  Court  found  that  appellees  had  full 
protection  for  their  acts  in  withholding  sums  from 
the  wages  of  appellants,  paying  the  same  over  to 
agents  of  Guam.  That,  therefore,  it  necessarily  fol- 
lowed no  liability  to  appellants  existed.  The  District 
Court  of  Guam  appears  to  be  either  playing  upon 
words  or  to  be  confusing  terms. 

If  the  United  States  Congress  has  enacted  a  stat- 
ute for  Guam,  or  elsewhere,  it  is  the  command  of  the 
Congress  that  must  be  obeyed.  No  subordinate  Gov- 
ernmental agency  commands  or  requires  with  re- 
spect to  that  law.  The  only  statutory  authority  cited, 
and  this  we  believe,  any  court  can  notice.  Section  31 
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of  the  Organic  Act  14211,  Title  48,  U.S.C.A.  provides 
very  clearly  that  the  Income  Tax  Laws  of  the  United 
States  shall  apply  in  Gruam.  No  other  law  is  applied 
or  mentioned.  There  is  no  modification  or  deletion 
from  the  text  of  that  law  contained  in  the  text  of 
the  Organic  Act  of  Guam.  Appellants  assert  that  it 
must  be  held  as  a  matter  of  law  that  the  Income  Tax 
Laws  (of  course  excluding  such  portions  of  Title  26 
as  do  not  apply  to  Income  Tax)  in  their  entirety 
apply  to  Gruam  as  a  United  States  statute  and  not 
as  a  local  law,  that  with  respect  to  withholding  it 
is  the  provisions  of  that  statute  which  must  govern. 

Appellants  believe  that  the  Congress  did  not  apply 
these  laws  as  altered,  amended  or  rewritten  but  in 
their  entirety  as  enacted  by  Congress. 

Guam  is  specifically  defined  as  a  possession  of  the 
United  States.  Section  1621  of  Title  26,  U.S.C.A., 
which  is,  appellants  contend,  part  of  the  Income  Tax 
Laws  of  the  United  States,  specifically  provides  (A) 
''Wages.  The  term  'wages'  means  all  remuneration 
.  .  . ;  except  that  such  term  shall  not  include  remun- 
eration paid  ...(8)..  .(B)  for  services  for  an 
employer  (other  than  the  United  States  or  any  agency 
thereof)  performed  by  a  citizen  of  the  United  States 
within  a  possession  of  the  United  States  ..." 

Clearly,  the  applicable  statute  of  the  United  States 
exempts  from  withholding  the  wages  of  the  appel- 
lants. 

Thus,  the  District  Court  of  Guam  was  in  error 
in  holding  that  withholding  is  or  was  required  by 


33 


the  statute.  Its  holding  that  appellees  therefore  were 
justified  in  doing  the  illegal  act  complained  of  and 
could  avoid  the  consequences  of  their  breach  of  con- 
tract was  clearly  contrary  to  the  express  terms  of 
the  statute.  The  judgment  entered  upon  such  erro- 
neous premise  is  plainly  contrary  to  the  statute  and 
should  be  reversed. 

This  Court  may  notice  the  fact  that  no  local  statute 
of  Guam  exists  requiring  withholding,  or,  in  fact, 
that  no  local  statute  concerning  any  phase  of  income 
tax  has  ever  been  enacted. 

Appellants  contend,  therefore,  that  the  only  stat- 
ute concerned  is  the  income  tax  law  of  the  United 
States,  that  such  statute  exempts  Guam  as  a  posses- 
sion from  withholding  and,  therefore,  the  judgment  of 
the  District  Court  should  be  reversed  as  contrary 
to  law. 


V. 

THE  DISTRICT  COURT  OF  GUAM  ERRONEOUSLY  CONSIDERED 
AND  ENTERED  SUMMARY  JUDGMENT  UPON  A  COMPLAINT 
WHICH  WAS  NOT  BEFORE  THE  COURT  HAVING  BEEN 
SUPERSEDED  BY  AN  AMENDED  COMPLAINT. 

Rule  15,  F.R.C.P.  provides  that  a  party  may 
amend  his  pleading  once  as  a  matter  of  course.  This 
appellants  did,  before  any  responsive  pleading  had 
been  filed. 

Kuhn  V.  Civil  Aeronautics  Bd.,  183  F  2d  839. 

The  effect  of  an  amended  pleading  is  to  supersede 
the  original.   It  therefore  is  the  one  to  be  considered. 
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That  the  District  Court  of  Guam  at  the  hearing  upon 
the  motion  disregarded  the  amended  complaint,  stat- 
ing that  no  change  had  been  made  except  to  add  a 
fourth  count  of  no  merit. 

Appellants  relying  upon  the  plain  text  of  the  Fed- 
eral Rules  did  not  attempt  to  controvert  with  affi- 
davits the  affidavit  in  support  of  the  motion,  be- 
lieving that  a  new  motion  would  of  necessity  have 
to  be  filed  or  the  old  one  re-filed. 

Appellants  believe  that  the  Court  erred  in  con- 
sidering or  discussing  the  original  complaint  and, 
therefore,  the  entry  of  summary  judgment  was  con- 
trary to  the  rules  and  improper. 


VI. 

THE  DISTRICT  COURT  OF  GUAM  WAS  IN  ERROR  IN  ENTERING 
SUMMARY  JUDGMENT  BASED  UPON  THE  COURT'S  PRE- 
CONCEIVED BELIEFS  AS  TO  THE  MERITS  OF  THE  CASE. 

In  various  other  actions  several  of  which  have 
been  or  which  are  before  this  Court  and  which  ap- 
pellants believe  this  Court  may  judicially  notice  the 
District  Court  of  Guam  has  clearly  set  forth  the 
convictions  which  rule  the  mind  of  that  Court  when 
considering  any  action  which,  in  any  manner,  is  con- 
cerned with  the  alleged  territorial  income  tax  of 
Guam.  In  like  manner,  this  preconception  of  the 
law,  and  we  believe,  the  facts,  is  demonstrated  by 
the  transcript  of  the  hearing  in  the  present  action. 
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It  may  well  be  a  philosophy  of  Government  and 
of  law,  new  and  novel  to  many  of  us  trained  and 
nurtured  in  the  simpler  ways  of  former  days.  Nev- 
ertheless, appellants  persist  in  their  belief  that  the 
fundamental  principles  of  our  system  of  Govern- 
ment has  not  been  altered  and  still  persists. 

The  District  Court  of  Guam  as  an  individual 
possesses  the  inalienable  right  to  hold  any  concept 
of  Government,  of  constitutional  theory  or  of  trend 
of  law  which,  in  a  private  capacity,  it  may  desire.  We 
do  contest  the  holding  of  any  concept  in  a  judicial 
capacity  at  variance  with  the  established  principles 
of  our  system  of  jurisprudence. 

Appellants  believe  that  the  District  Court  of  Guam, 
acting  upon  certain  basic  misconceptions  of  fun- 
damental principles  of  our  system  of  jurisprudence 
erred  in  this  action  in  that  the  action  was  pre- judged 
in  the  light  of  those  basic  concepts  and  that  the  claim 
of  appellants  was  considered  to  be  basically  unten- 
able from  its  inception.  We  believe  that  the  tran- 
script of  this  hearing  clearly  shows  that  insofar  as 
the  District  Court  of  Guam  was  concerned  this  was 
a  matter  involving  income  tax,  that  such  a  matter 
had  been  conclusively  determined  and  that  appellants 
were  acting  in  a  reprehensible  and  improper  manner 
when  they  filed  their  complaint. 

The  following  quotes  from  the  comments  of  the 
learned  Judge  at  the  hearing,  we  believe,  demon- 
strate beyond  question  that  this  action  was  decided 
beyond  any  doubt,  not  by  the  matters  before  the 
Court,  but  upon  other  and  outside  consideration.  This, 
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it  may  be  noted,  is  basically  an  action  for  breach  of 
contract  and  damages  flowing  therefrom: 

T.  R.  pp.  71-72. 

''.  .  .  You  contend  that  the  employer  has  no 
right  or  authority  to  honor  a  distraint  by  the 
Government  of  Guam.  We  have  the  motion  for 
summary  judgment  where  the  employers  do  con- 
sider themselves  bound  and  have  simply  com- 
plied with  the  order  of  the  Government  of  Guam. 
Now  is  there  any  issue  except  whether  or  not 
the  Government  of  Guam  has  that  Authority? 

Mr.  Phelan.  Yes,  we  raise  the  issue  of  with- 
holding. Title  26  says  you  do  not  withhold  with- 
in a  possession  unless  you  are  an  employee  of 
the  United  States. 

The  Court.  It  doesn't  say  the  Government  of 
Guam  cannot  require —  ..." 

"...  The  Coui*t.  Well,  your  issue  is  simply 
whether  or  not  Section  31  of  the  Organic  Act 
of  Guam  gives  the  local  collector  the  authority 
to  require  ^vithholding  and  to  distraint  for  the 
non-payment  of  tax  deficiencies  ..." 

"...  The  Court.  But  the  employer  has  set 
up  by  affidavit  his  defense  and  that  has  not  been 
countered  by  any  affidavit.  .  ." 

T.  R.  p.  74. 

"...  This  is  simply  the  same  old  contention  in 
different  dress — that  the  Government  of  Guam 
has  no  authority  under  Section  31  to  require 
people  whose  income  is  earned  in  Guam  to  pay 
an  income  tax  on  that  income  and  give  it  to  the 
collector  or  the  authority  to  distraint  in  those 
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instances  when  the  employee  does  not  pay  vol- 
untarily and  as  a  corollary  of  the  imposition  of 
the  tax  that  the  employer  must  withhold  on  the 
same  basis  as  though  the  employee  were  being 
employed  in  the  continental  United  States.  Now 
what  injustice  are  we  dealing  with  here?  What 
are  we  talking  about  that  is  wrong,  that  is  in- 
jurious, that  is  unjust  to  the  employee?  ..." 

T.  R.  p.  75. 

'^  .  .  The  Court.  In  other  words,  you  want  to 
reach  the  question  as  to  whether  or  not  your 
client  owed  the  tax? 

Mr.  Phelan.  The  question  is  has  BPM  any 
right  to  withhold  the  tax. 

The  Court.  But  the  ultimate  question  is 
whether  your  client  owed  the  tax.  It  is  all  part 
of  the  general  pattern.  Now  if  it  is  your  con- 
tention that  the  collector  is  attempting  to  obtain 
from  your  client  something  to  which  the  col- 
lector isn't  entitled  monetary  wise  then  certainly 
you  are  entitled  to  relief  in  court  most  assuredly, 
but  what  relief  can  this  court  give  you  if  the 
employer  is  merely  doing  what  it  is  obligated  to 
do  by  law?  Granted  that  it  may  be  onerous  on 
the  employer  but  that  isn't  the  employee's  re- 
sponsibility or  his  privilege  to  say  'You  are 
embarrassing  my  employer  by  an  undue  number 
of  distraints'  and  so  forth.  Possibly  the  employer 
can  complain  but  not  the  employee.  It  seems 
to  me  the  employee  has  to  come  into  this  court  and 
say  'Somebody  is  trying  to  take  my  property 
without  due  process  of  law,  without  giving  me 
an  opportunity  to  be  heard.'  ..." 
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T.  R.  p.  76. 

^'.  .  .  The  Court.  It  certainly  is  res  judicata 
in  that  in  principle  this  is  a  proper  tax  to  be 
paid  to  the  proper  officials  of  the  local  govern- 
ment. .  ." 

T.  R.  pp.  78-79. 

"...  The  original  complaint  and  the  amended 
complaint  represent  nothing  more  than  a  con- 
tinuance on  the  part  of  some  delinquent  tax- 
payers to  defeat  the  Congressional  purpose  of 
Section  31  of  the  Organic  Act  of  Guam.  Re- 
gardless of  any  initial  confusion  as  to  the  appli- 
cation of  that  provision,  the  determination  of  the 
courts  is  that  the  effect  of  Section  31  is  to  im- 
pose a  territorial  tax  measured  by  the  tax  which 
the  same  individual  would  have  to  pay  in  the 
continental  United  States;  that  of  necessity  the 
Congress  does  not  levy  taxes  unless  it  expects 
them  to  be  collected,  but  in  using  the  phrase 
'income  tax  laws'  it  meant  to  do  more  than  to 
levy  a  tax ;  that  it  intended  to  vest  in  the  proper 
collection  officials  those  machineries  for  collec- 
tion which  are  essential  to  the  obtaining  of  tax 
funds;  that  it  has  been  the  policy  of  the  United 
States  government  for  many  years  to  impose  the 
pay-as-you-go  plan  of  income  tax  collection  and 
as  part  of  that  collection  method,  it  has  required 
employers  to  withhold  taxes  and  in  turn  has 
protected  employers  who  withheld  and  paid  taxes 
to  the  proper  officials  by  denying  the  courts  any 
right  to  interfere  with  them  and  requiring  the 
aggrieved  taxpayer  to  follow  the  administrative 
procedures.  That  is  what  has  been  done  in 
Guam.  ..." 
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T.  R.  pp.  79-80. 
''.  .  .  There  is  no  showing  here  that  the  taxpayer 
has  in  any  way  been  injured  except  that  he  is 
denied  the  assistance  of  the  court  in  evading  his 
tax  responsibility.  Nothing  more.  If  he  is  not 
evading  his  tax  responsibility  then  his  remedy  is 
against  the  collector  who  has  received  the  with- 
held taxes.  This  complaint  is  again  typical  of 
almost  impertinent  type  of  pleading  in  which  the 
pleader  again  infers  that  the  tax  collector  is  some 
kind  of  imposter,  some  person  who  alleges  that 
he  holds  the  position;  attempting  to  surround  the 
pleading  with  an  impression  that  we  are  dealing 
here  with  a  number  of  false  public  officials,  peo- 
ple who  pretend  to  act,  people  who  pretend  to 
to  this  .  .  ." 

Appellants  contend  that  these  quotations  from  the 
hearing  show  that  the  District  Court  of  Guam  re- 
fused to  consider  anything  as  being  before  the  Court 
except  the  question  of  the  validity  of  the  claimed 
territorial  income  tax;  that  the  Court  refused  to 
consider,  or  even  see,  the  question  of  breach  of  con- 
tract upon  the  part  of  the  appellees;  any  question  as 
to  authority  of  the  Government  of  Guam,  or  anyone 
else,  to  require  withholding  in  Guam;  the  validity  of 
the  distraints  and  levies;  the  question  of  any  delega- 
tion of  authority  by  the  Commissioner  of  Internal 
Revenue,  or  anyone  else,  with  respect  to  the  admin- 
istration of  any  part  of  the  Income  Tax  Laws  of  the 
United  States.  The  Court  clearly  demonstrated  that 
regardless  of  the  pleadings,  and  admissions,  the  mat- 
ter was  a  closed  book,  that  there  could  be  no  merits 
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to  the  complaint;  that  every  possible  question  with 
respect  to  this  alleged  income  tax  had  been  decided; 
and  that  appellants  were  wrong-doers  who  had  no 
right  to  question  any  claim  or  asserted  right  put  forth 
by  any  agents  of  the  local  Government. 

Appellants  believe  that  the  deliberate  avoidance 
of  the  points  in  the  case  and  the  determination  of  the 
matter  based  upon  broad  conclusions  clearly  shows 
that  the  Court  did  not  consider  the  merits  of  the  con- 
troversy but  with  the  matter  predetermined  disposed 
of  it  in  accordance  with  their  views. 

Therefore,  the  judgment  should  be  reversed. 


VII. 

THE  DISTRICT  COURT  OF  GUAM  ERRED  IN  CONSTRUING  THE 
PERTINENT  STATUTES  OF  THE  UNITED  STATES,  DISRE- 
GARDED THE  CANONS  OF  STATUTORY  CONSTRUCTION,  AS- 
SUMED AS  PROVEN  FACTS  NOT  IN  EXISTENCE,  DISRE- 
GARDED THE  CLEAR  LACK  OF  ANY  AUTHORITY  IN  THE 
AGENTS  OF  THE  GOVERNMENT  OF  GUAM,  AND  UPON  SUCH 
ERRORS  ENTERED  SUMMARY  JUDGMENT  CONTRARY  TO 
BOTH  THE  LAW  AND  THE  FACTS. 

This  action,  commenced  as  an  action  for  damages 
for  breach  of  employment  contracts,  damages  and 
other  relief  was  converted  by  appellees,  defendants 
below,  into  an  action  to  determine  the  construction 
of  portions  of  the  Organic  Act  of  Guam  and  the 
determination  of  the  existence  of  the  alleged  terri- 
torial income  tax.    The  District  Court  of  Guam  so 
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considered  this  action  and  disposed  of  it  upon  that 
basis.  Appellants  believe,  therefore,  that  the  com- 
plete grounds  and  basis  for  such  determination  is 
open  for  review  and  may  properly  be  analyzed  and 
discussed.  That  it  is  proper  to  consider,  to  examine 
and  test  the  foundation  upon  which  this  judgment 
must  be  resting.  Appellants  believe  that  if  this  judg- 
ment is  based  upon  an  error  of  law  or  fact  that  it 
must  fall  and  are  confident  that  such  is  clearly  evi- 
dent in  the  record  of  this  action. 

Appellees  caused  to  be  filed  in  support  of  their 
motion  to  dismiss  and  for  summary  judgment  an 
affidavit  of  Mr.  Marshall,  together  with  supporting 
exhibits.  Appellants  concede  that  Mr.  Marshall  did 
accurately  relate  clearly  and  correctly  all  the  facts 
which  are  material.  The  status  of  the  appellees  within 
Gruam,  their  work,  the  employment  of  appellants,  the 
receipt  of  the  levies  and  warrants  of  distraint,  their 
withholding  of  pay  as  authorized  by  United  States 
tax  withholding  forms  executed  by  appellants,  and 
the  turning  over  to  agents  of  the  Government  of 
Guam  of  the  sums  withheld  from  appellants'  pay 
upon  the  demand  of  agents  of  Guam. 

Appellants  concede  that  the  alleged  warrants  of 
distraint,  the  levies,  their  employment  contracts  and 
United  States  withholding  forms  are  correct. 

Appellants  do  not  concur  in  the  conclusion  of  the 
affidavit,  that  the  action  of  appellees  was  lawful,  that 
it  was  in  response  to  lawful  authority,  or  that  there 
is  any  justification  in  law  for  the  actions  of  ap- 
pellees. 
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Appellants  wish  to  make  clear  their  position  that 
they  executed  Federal  withholding  forms  authorizing 
withholding  for  Federal  taxes  due,  if  any,  and  for 
no  other  purpose.  That  they  believe  the  plain  text 
of  the  Organic  Act  of  Guam  does  not  create  a  local 
tax  but  does  confer  upon  the  territorial  Government 
the  proceeds  of  any  Federal  taxes  derived  from 
Guam,  and  that  lacking  any  statutory  authority  or 
delegation  no  local  official  possesses  any  legal  right, 
duty  or  authority  to  perfonn  any  actions  in  connec- 
tion with  income  tax,  and  therefore,  all  acts  of  such 
officers  as  set  forth  in  the  affidavit  of  Mr.  Marshall 
are  miwarranted  and  constitute  no  valid  defense  to 
appellees. 

Appellants  therefore  assert  that  we  can  properly 
analyze  the  findings,  expressed  or  implied,  upon 
which  of  necessity  the  District  Court  of  Guam  based 
its  decision;  that  the  judgment  in  this  case  must 
fall  if  there  is  lacking  one  essential  element  required 
to  support  it. 

Taking  the  foundation  in  logical  order,  as  we  be- 
lieve we  must,  the  first  step  is  the  alleged  territorial 
tax.  Appellants  deem  it  clear  that  the  District  Court 
of  Guam  holds  that  there  exists  in  Section  31  of  the 
Organic  Act  (14211  T  48  U.S.C.A.)  a  separate  and 
distinct  local  income  tax,  similar  in  text  to  the  Fed- 
eral, though  changed  in  certain  respects. 

The  District  Court  of  Guam  in  reaching  this  con- 
clusion, we  submit,  ignored  the  canons  of  statutory 
construction,  and  is  either  legislating  judicially  or 
accepting  the  executive  legislative  acts  of  the  Gov- 
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ernment  of  Guam.  The  District  Court  of  Guam 
further  ignores  the  provisions  and  plain  meaning  of 
Section  30  of  the  Organic  Act  of  Guam  (1421h  T  48 
U.S.C.A.).  It  is  believed  that  both  sections  should  be 
read  together,  the  one  by  its  plain  text  extends  the 
Federal  income  tax  statutes  to  embrace  Guam;  the 
other  giving  to  the  local  Government  the  proceeds  of 
Federal  taxes,  no  mention  being  made  of  local  taxes. 

We  submit  that  the  first  canon  of  construction 
must  be  applied — that  the  intent  of  Congress  must 
be  sought  first  in  the  text,  that  if  it  is  clear  and 
workable  no  further  construction  is  either  neces- 
sary or  permitted.  In  this  case,  we  submit  that  the 
plain  meaning  of  the  text  of  the  statute  is  that  Guam 
is  to  receive  all  monies  derived  by  the  United  States 
from  Guam,  including  income  taxes  (Section  30),  that 
the  United  States  income  tax  laws  do  apply  and  are 
in  force  in  Guam.  Surely  that  is  what  the  simple 
text  says.  It  does  not  mention  any  tax,  other  than 
Federal. 

62  Cases  of  Jam  v.  United  States,  95  L  Ed  566. 
''.  .  .  But  our  problem  is  to  construe  what  Con- 
gress has  written.  After  all,  Congress  expresses 
its  purpose  by  words.  It  is  for  us  to  ascertain — 
neither  to  add  nor  to  subtract,  neither  to  delete  or 
to  distort  ..." 

Helvering  v.  City  Bank  Farmers  Trust  Co.,  80 

LEd63  (296  US  85-92). 

''.  .  .  We  are  not  at  liberty  to  construe  language 

so  plain  as  to  need  no  construction,  or  to  refer  to 

Committee  reports  where  there  can  be  no  doubt  of 
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the  meaning  of  the  words  used.  The  section  ap- 
plies to  this  transfer  ..." 

Helvering  v.  San  Joaquin  Fruit  &  Invest.  Co., 

80  L  Ed  824  (297  US  496-500). 

".  .  .  Language  used  in  tax  statutes  should  be 
read  in  the  ordinary  and  natural  sense  ..." 

United  States  v.  Public  Utilities  Coonmission, 
97  L  Ed  1020. 
".  .  .  Where  the  language  and  purpose  of  the 
questioned  statute  is  clear,  courts,  of  course,  fol- 
low the  legislative  direction  in  interpretation  ..." 

Osaka  Shosen  KaisJia  Line  v.  United  States, 

81  L  Ed  532. 

".  .  .  This  we  are  not  at  liberty  to  do  under  the 
guise  of  construction,  because,  as  this  court,  has 
so  often  held,  where  the  words  are  plain  there 
is  no  room  for  construction  ..." 

Helvering  v.  Neiv  York  Trust  Co.,  78  L  Ed  1361 
(292  US  455-473). 
".  .  .  The  rule  that  where  the  statute  contains 
no  ambiguity,  it  must  be  taken  literally  and  given 
effect  according  to  its  language  is  a  sound  one 
not  to  be  put  aside  to  avoid  hardships  that  may 
sometimes  result  from  giving  effect  to  the  legis- 
lative purpose  ..." 

Slough  V.  Comm.  of  Interrml  Revenue,  147  F 

2d  836. 

*'.  .  .  But  where  the  language  of  an  enactment 

is  clear,  and  construction  according  to  its  terms 

does  not  lead  to  absurd  or  unpracticable  conse- 
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quence,  the  words  employed  are  to  be  taken  as 
final  expression  of  the  meaning  intended.  And  in 
such  cases  legislative  history  may  not  be  used  to 
support  a  construction  that  adds  to  or  takes  from 
the  significance  of  the  words  employed  .  .  .  We 
adhere  to  the  view  that  common  sense  interpre- 
tation is  the  safest  rule  to  follow  in  the  admin- 
istration of  income  tax  laws.  Rhodes  v.  Comm. 
of  In.  Rev.  6  Cir.,  100  F  2d  966,  969.  ..." 

Clearly  based  upon  the  authority  of  these  cases  the 
Organic  Act  plainly,  with  no  need  for  construction, 
provides  that  Federal  income  taxes  are  in  force  in 
Guam.    Nowhere  does  it  mention  a  local  income  tax. 

What  is  the  text  of  the  income  tax  law  in  force  in 
Guam  pursuant  to  the  Organic  Act  ?  The  entire  text  of 
the  United  States  income  tax  laws  are  expressly  in- 
corporated by  reference  in  Section  31  of  the  Organic 
Act  (1421i  T  48  U.S.C.A.). 

HecU  V.  MdlUy,  68  L  Ed  949  (265  US  144-164). 

".  .  .  In  adopting  the  language  used  in  an  ear- 
lier act,  Congress  must  be  considered  to  have 
adopted  also  the  construction  given  by  this  court 
to  such  language,  and  made  it  a  part  of  the  en- 
actment. Sessions  v.  Romadka,  145  U.S.  29,  43, 
36  L.  ed  609,  614,  12  Sup  Ct  Rep  799;  Latimer 
V.  United  States,  223  U.S.  501,  504,  56  L  ed  526, 
527,  32  Sup  Ct  Rep  242  ..  .  Nor  does  the  language 
of  the  act  in  this  respect  call  for  the  application 
of  the  established  rule  that,  in  the  interpretation 
of  statutes  levying  taxes,  their  provisions  are  not 
to  be  extended  by  implication  beyond  the  clear 
import  of  the  language  used,  and  in  case  of  doubt 
are   to   be   construed  most   strongly   against  the 
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government  and  in  favor  of  the  taxpayer.  Gould 
V.  Gould,  245  US  151,  153,  62  L  ed  211,  213,  38 
Sup  Ct  Rep  53;  United  States  v.  Merriam,  263 
US  179,  187,  ante,  240,  44  Sup  Ct  Rep  69.  Here 
the  language  of  the  act  is  specific,  leaving  no 
substantial  doubt  as  to  its  meaning;  and  the  tax- 
payers are  seeking  by  implication  to  limit  its 
clear  import  ..." 

Shapiro  v.  United  States,  92  L  Ed  1787. 
".  .  .  in  adopting  the  language  used  in  the  ear- 
lier act,  Congress  'must  be  considered  to  have 
adopted  also  the  construction  given  by  this  Court 
to  such  language,  and  made  it  a  part  of  the  en- 
actment' ..." 

Henrietta  Mining  <&  M.  Co.  v.  Gardner,  172 
U.S.,  43  L  Ed  637. 

"The  language  of  paragraph  40,  as  amended 
in  1891,  having  been  taken  from  the  California 
Code,  it  is  presumed  that  it  was  taken  with  the 
meaning  it  had  there,  and  hence  we  hold  it 
worked  a  repeal  of  paragraph  42  of  the  Revised 
Statutes  of  Arizona  of  1887;  and  the  judgment 
of  the  Supreme  Court  of  the  Territory  is  re- 
versed and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion  ..." 

Thus,  having  within  the  Organic  Act  the  entire  text 
of  the  income  tax  laws  of  the  United  States  do  we 
not  have  an  entire  system,  long  in  force  and  tested 
by  the  courts  of  the  United  States  in  innumerable 
decisions.  We  contend  that  under  the  canons  of  con- 
struction all  doubts  and  questions  must  not  be  solved 
by  implication  or  by  any  other  means  than  the  text 
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of  the  income  tax  laws  of  the  United  States  and  the 
Federal  decisions  interpreting  these  laws.  That  when 
either  the  Grovernment  of  Guam,  or  anyone  else  ex- 
cept the  Congress,  attempts  to  alter  one  word  of  the 
plain  text  of  the  income  tax  laws  of  the  United  States 
as  contained  in  Section  30  of  the  Organic  Act  (1421i 
T  48,  U.S.C.A.)  it  is  the  exercising  of  a  legislative 
function  and  is  neither  the  construction  of  a  statute 
nor  the  resolution  of  an  ambiguity  but  the  unlawful 
exercise  of  the  law-making  power,  and  is  void. 

Meriwether  v.  Garrett,  US  102,  26  L  Ed  197. 
''.  .  .  It  has  no  elements  of  one.  It  is  a  high  act 
of  sovereignty,  to  be  performed  only  by  the 
Legislature  upon  considerations  of  policy,  neces- 
sity and  the  public  welfare.  In  the  distribution 
of  the  powers  of  government  in  this  country  into 
three  departments,  the  power  of  taxation  falls 
to  the  legislative.  It  belongs  to  that  department 
to  determine  what  measures  shall  be  taken  for 
the  public  welfare,  and  to  provide  the  revenues 
for  the  support  and  due  administration  of  the 
government  throughout  the  State  and  in  all  its 
subdivisions.  Having  the  sole  power  to  author- 
ize the  tax,  it  must  equally  possess  the  sole  power 
to  prescribe  the  means  by  which  the  tax  shall  be 
collected,  and  to  designate  the  officers  through 
whom  its  wiU  shall  be  enforced  ..." 

Springer  v.  Philippine  Islands,  72  L  Ed  845 
(US  189-212). 
"...  Legislative  power,  as  distinguished  from 
executive  power,  is  the  authority  to  make  laws, 
but  not  to  enforce  them  or  appoint  the  agents 
charged  with  the  duty  of  such  enforcement.   The 


48 


latter  are  executive  functions.  It  is  unnecessary 
to  enlarge  further  upon  the  general  subject, 
since  it  has  so  recently  received  the  full  con- 
sideration of  this  court.  Mayers  v.  United  States, 
272  US  52,  71  L  ed  160,  47  Sup  Ct  Rep  21  .  .  ." 

Preston  v.  Sturgis  Milling  Co.,  183  F.  3. 

^'.  .  .  Before  stating  more  in  detail  than  above 
the  grounds  upon  which  it  is  claimed  that  appel- 
lant is  entitled  to  the  relief  which  he  sought,  we 
desire  to  make  good  the  fundamental  principle 
which  underlies  the  lower  court's  decision  and 
to  indicate  its  scope.  That  principle  is  that  the 
power  of  taxation  is  legislative  and  cannot  be  ex- 
ercised otherwise  than  under  legislative  author- 
ity.  .  .  ." 

Raskins  Bros.  <jc  Co.  v.  Morgenthau,  85  F  2d 
677. 
"...  But,  as  we  have  already  pointed  out,  what 
is  sought  here  is  to  compel  the  court  to  assume 
the  legislative  and  executive  authority  of  the 
United  States  and  in  effect  enact  a  law  to  restrain 
and  control  the  use  of  money  in  the  treasury  and 
direct  the  officers  of  the  government  to  carry 
it  into  execution.  This  may  not  be  done.  Belknap 
V.  Schild,  161  US  10,  at  page  18,  16  S  Ct,  443, 
40  L  Ed  599 " 

Yet  the  Government  of  Gruam  and  the  District 
Court  of  Guam  has  assumed,  by  interpretation  al- 
legedly from  necessary  implication,  to  violate  this  rule 
and  held  that  the  plain  text  of  the  income  tax  law 
contained  in  the  Organic  Act  of  Guam  is  different 
than  the  text  as  published  in  T  26,  U.S.C.A. 
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The  statute  is  clear  as  to  who  is  the  official  charged 
with  the  authority  to  administer  and  enforce  the  act. 
The  Commissioner  of  Internal  Revenue  of  the  United 
States.  Nowhere  in  the  text  of  the  Organic  Act  is  to 
be  found  any  authority  from  the  Congress  to  alter 
or  substitute.  To  no  official  is  delegated  such  power 
or  authority.  The  cases  are  clear  and  must  be  fol- 
lowed. 

United  States  v.  Stewart,  85  L  Ed  40. 
".  .  .  It  is  likewise  true  that  Congress  will  be 
presumed  to  have  used  a  word  in  its  usual  and 
well-settled  sense.  Old  Colony  R  Co.  v.  Commis- 
sioner of  Internal  Revenue,  284  US  552,  76  L  ed 
484,  52  S  Ct  211;  Deputy  v.  De  Pont,  308  US 
488,  84  L  ed  416,  60  S  Ct  363.  But  §26  does  not 
exempt  simply  'income;'  it  exempts  the  bonds 
and  the  'income  derived  therefrom'  ..." 

MacKenzie  v.  United  States,  109  F  2d  540. 
*'.  .  .  The  federal  tax  lien  is  entirely  statutory, 
therefore  its  scope  and  effect  are  to  be  deter- 
mined solely  by  the  statute  and  the  decisions  in- 
terpreting it.  The  statute  creating  the  lien  is 
Section  3186  of  the  Revised  Statutes,  as  amended, 
26  U.S.C.A.  §§1560,  1561,  1562,  which  read  dur- 
ing the  period  involved  herein  ..." 

United  States  v.  Field,  65  L  Ed  617  (US  256, 
257). 
"...  Applying  the  accepted  canon  that  the  pro- 
visions of  such  acts  are  not  to  be  extended  by  im- 
plication (Could  V.  G-ould,  245  US  151,  153,  62 
L  ed  211,  213,  38  Sup  Ct  Rep  53),  we  are  con- 
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strained  to  the  view — notwithstanding  the  admin- 
istrative construction  adopted  by  the  Treasury 
Department — that  the  Revenue  Act  of  1916  did 
not  impose  an  estate  tax  upon  property  passing 
under  a  testamentary  execution  of  a  general 
power  of  appointment  ..." 

Federal  Trade  Com.  i\  A.P.W.  Paper  Co.,  90 
L  Ed  1165  (328  US  193-204). 

''.  .  .  We  cannot  lightly  infer  that  this  specific 
right  was  intended  to  be  swept  away  imder  the 
1938  Commission  Act.  Repeals  by  implication  are 
not  favored.  Yet  if  the  order  of  the  Commission 
stands,  the  right  granted  or  recognized  by  the 
1910  Act  becomes  a  nullity  ..." 

Helvenng  v.  Sfocklwlms  Enshilda  Bank,  79  L 
Ed  211. 

".  .  .  In  the  foregoing  discussion,  we  have  not 
been  unmindful  of  the  rule,  frequently  stated  by 
this  court,  that  taxing  acts  '  are  not  to  be  extended 
by  implication  beyond  the  clear  import  of  the 
language  used, '  and  that  doubts  are  to  be  resolved 
against  the  govermnent  and  in  favor  of  the  tax- 
payer .  .  ." 

Ex  Parte  Endo,  89  L  Ed  243. 

*'.  .  .  We  must  assimie,  when  asked  to  find  im- 
plied powers  in  a  grant  of  legislative  or  execu- 
tive authority,  that  the  law  makers  intended  to 
place  no  greater  restraint  on  the  citizen  than  was 
clearly  and  unmistakably  indicated  by  the  lang- 
uage they  used.  ..." 
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Morrill  v.  Jones,  27  L  Ed  267. 
**.  .  .  The  Secretary  of  the  treasury  cannot,  by 
his  regulations,  alter  or  amend  a  revenue  law. 
All  he  can  do  is  to  regulate  the  mode  of  pro- 
ceeding to  carry  into  effect  what  Congress  has 
enacted  ..." 

Helvering  v.  Griffiths,  87  L  Ed  843  (318  US 
371-411). 
*'.  .  .  Under  our  judicial  tradition  we  do  not 
decide  whether  a  tax  may  constitutionally  be  laid 
until  we  find  that  Congress  has  laid  it.  Unless 
the  tax  asserted  by  the  Commissioner  has  been 
authorized  by  Congress,  it  fails  of  validity  be- 
fore we  even  reach  the  constitutional  question. 
To  reach  that  question  we  must  decide  whether 
Congress  intended  by  §115  (f)  (1)  to  do  what 
Eisner  v.  Macomber  squarely  held  that  it  could 
not.  We  cannot  find  that  it  did  ..." 

The  officers  of  the  Government  of  Guam  have  no 
power  or  authority  to  administer  this  Act.  Such  a 
power  cannot  be  assumed  and  can  only  be  created  by 
legislative  action. 

Atchison,  T.  <^  S.  F.  By.  Co.  v.  Elephant  Butte 
Irr.  Dist.,  110  F  2d  767. 
^'.  .  .  (5)  An  assessment  can  be  made  only  by  an 
official  or  board  designated  by  law  to  make  it.  An 
attempted  assessment  by  any  other  person  or 
board  is  void  ..." 

Stark  V.  Wickard,  88  L  Ed  748. 
''.  .  .  When  Congress  passes  an  Act  empowering 
administrative  agencies  to  carry  on  governmental 
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activities,  the  power  of  those  agencies  is  circum- 
scribed, by  the  authority  granted.  This  permits 
the  courts  to  participate  in  law  enforcement  en- 
trusted to  administrative  bodies  only  to  the  extent 
necessary  to  protect  justifiable  individual  rights 
against  administrative  action  fairly  beyond  the 
granted  powers.  The  responsibility  of  determin- 
ing the  limits  of  statutory  grants  of  authority  in 
such  instances  is  a  judicial  function  entrusted  to 
the  courts  by  Congress  by  the  statutes  establish- 
ing courts  and  marking  their  jurisdiction.  Cf 
United  States  v.  Morgan,  307  US  183,  190,  191, 
83  L  ed  1211,  1216,  1217,  59  S  Ct  795." 

Federal  Trade  Commission  v.  Raladam  Co., 
75  L  Ed  1330. 
''.  .  .  Official  powers  cannot  be  extended  beyond 
the  terms  and  necessary  implications  of  the  grant. 
If  broader  powers  be  desirable,  they  must  be 
conferred  by  Congress.  They  cannot  be  merely 
assumed  by  administrative  officers;  nor  can  they 
be  created  by  the  courts  in  the  proper  exercise 
of  their  judicial  functions  ..." 

J.  P.  Stevens  Engraving  Co.  v.  United  States, 
44  F  2d  822. 
"...  The  tax  officers  can  proceed  only  by  virtue 
of  the  statutes,  and  must  proceed  strictly  accord- 
ing to  them  .  .  ." 

The  authority  of  these  officers  who  signed  the  war- 
rants of  distraint,  the  levies,  and  received  the  monies 
is  neither  contained  in  the  statute  nor  has  it  been 
delegated  to  them  by  any  competent  authority.  Such 
delegation  is  forbidden  to  the  Commissioner.   It  has 
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not  been  done  by  Congress.   Therefore,  their  assumed 
powers  must  be  void. 

Joy  Floral  Co.  v.  Commissioner  of  Int.  Eev., 
29  F  2d  865. 
^'.  .  .  The  powers  of  the  Conmiissioner,  it  may 
be  noted,  are  purely  statutory,  and  must  be  con- 
strued accordingly  ..." 

Toledo,  P  U  W.B.R.  v.  Stover,  60  F  Supp  587. 
''.  .  .  The  executive  department  of  our  govern- 
ment cannot  exceed  the  powers  granted  to  it  by 
the  Constitution  and  the  Congress,  and  if  it  does 
exercise  a  power  not  granted  to  it,  or  attempts  to 
exercise  a  power  in  a  manner  not  authorized  by 
statutory  enactment,  such  executive  act  is  of  no 
legal  effect  ..." 

The  Legislature  of  Guam  has  enacted  no  statute 
with  reference  to  this,  or  any  other  income  tax  law, 
and  has  not  authorized  or  created  any  offices  to  ad- 
minister this  alleged  tax.  This  is  a  matter  which  the 
District  Court  of  Guam  should  have  judicially  known. 
Without  such  authority  from  the  Legislature  their 
acts  are  void.  Only  the  lawmaking  power  can  create 
an  office.    This  it  has  not  done. 

Youngstown  Sheet  and  Tube  Co.  v.  Sawyer, 
96  L  Ed  1169. 
"...  The  nature  of  that  authority  has  for  me 
been  comprehensively  indicated  by  Mr.  Justice 
Holmes. '  The  duty  of  the  President  to  see  that  the 
laws  be  executed  is  a  duty  that  does  not  go  be- 
yond the  laws  or  require  him  to  achieve  more 
than  Congress  sees  fit  to  leave  within  his  pow- 
er' .  .  ." 
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Gosh^wwer  v.  United  States,  63  L  Ed  328  (248 
US). 
"...  Primarily  we  may  say  that  the  creation  of 
offices  and  the  assignment  of  their  compensation 
is  a  legislative  function.  Glavey  v.  United  States, 
182  US  595,  45  L  ed  1347,  21  Sup  Ct  Rep  891; 
United  States  v.  Andrews,  240  US  90,  60  L  ed 
541,  36  Sup  Ct  Rep  349.  And  we  think  the  dele- 
gation of  such  function  and  the  extent  of  its  dele- 
gation must  have  clear  expression  or  implica- 
tion ..." 

The  Congress  of  the  United  States,  except  as  to  the 
unaltered  text  of  the  income  tax  laws  has  not  provided 
any  standards;  or,  if,  as  the  District  Court  of  Guam 
holds,  there  is  a  territorial  tax  it  is  void  for  lack  of 
standards.  The  standards  for  the  United  States  in- 
come tax  cannot  be  the  ones  for  another  tax  of  a 
different  text. 

United  States  v.  Wright,  48  F  Supp  687. 
' ' .  .  .  The  act,  as  amended,  meets  the  proper  tests 
in  deciding  the  question  of  delegation:  (1)  The 
statute  contains  a  clear  statement  of  the  policy 
and  purpose  which  Congress  seeks  to  accomplish ; 
and  (2)  it  contains  an  intelligible  statement  of 
the  standards  by  which  that  purpose  is  to  be 
worked  out.  ..." 

Panama  Refining  Co.  v.  Ryan,  79  L  Ed  446. 
"...  Accordingly,  we  look  to  the  statute  to  see 
whether  the  Congress  has  declared  a  policy  with 
respect  to  that  subject;  whether  the  Congress  has 
required  any  finding  by  the  President  in  the  ex- 
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ercise    of   the    authority   to    enact   the    prohibi- 
tion ..." 

Carlson  v.  Landon,  96  L  Ed  547. 
".  .  .  B.  Delegation  of  Legislative  Power — This 
leaves  for  consideration  the  constitutionality  of 
this  delegation  of  authority.  We  consider  first 
the  objection  to  the  alleged  unbridled  delegation 
of  legislative  power  in  that  the  Attorney  Gen- 
eral is  left  without  standards  to  determine  when 
to  admit  to  bail  and  when  to  detain.  It  is  fa- 
miliar law  that  in  such  an  examination  the  en- 
tire Act  is  to  be  looked  at  and  the  meaning  of  the 
words  determined  by  their  surroundings  and 
connections.  Congress  can  only  legislate  so  far 
as  is  reasonable  and  practicable,  and  must  leave 
to  executive  officers  the  authority  to  accomplish 
its  purpose." 

The  income  tax  fomid  by  the  District  Court  of 
Guam  to  exist  is  vague  and  ambiguous  since  its  text 
has  not  been  published.  If  the  text  varies  and  it  has 
been  held  by  the  District  Court  of  Guam  to  vary  from 
the  text  of  the  United  States  Statute  how  is  any  per- 
son to  know  how  and  in  what  manner  it  applies  to 
him? 

EUrt  V.  Postoyi,  69  L  Ed  435. 
"...  We  have  no  occasion  to  state  them.  The 
judicial  function  to  be  exercised  in  construing  a 
statute  is  limited  to  ascertaining  the  intention  of 
the  legislature  therein  expressed.  A  casus  omissus 
does  not  justify  judicial  legislation.  Compare 
United  States  v.  Weitzel,  246  U.S.  533,  543,  62 
L  ed  872,  874,  38  Sup  Ct  Rep  381  .  .  ." 
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United  States  v.  Five  Gambling  Devices,  98  L 
Ed  179. 
''.  .  .  The  Act  gives  no  hint  as  to  where  the 
'district'  is  or  how  a  person  can  locate  it.  It 
never  describes  any  'district'.  Yet  failure  to 
comply  with  these  unascertainable  requirements 
is  punishable  by  fine  up  to  $5,000,  imprisonment 
up  to  two  years,  or  both.  This  punishment,  at 
least,  is  certain.  I  would  apply  the  established 
rule  that  'a  statute  which  either  forbids  or  re- 
quires the  doing  of  an  act  in  terms  so  vague  that 
men  of  common  intelligence  must  necessarily 
guess  at  its  meaning  and  differ  as  to  its  appli- 
cation, violates  the  first  essential  of  due  process 
of  law'.  Connally  v.  General  Constr.  Co.,  269  US 
385,  391,  70  L  ed  322,  328,  46  S  Ct  141  .  .  ." 

The  alleged  territorial  income  tax,  held  by  the  Dis- 
trict Court  of  Guam  to  exist  violates  the  principle  that 
taxing  statutes  shall  not  be  altered,  amended  or  ex- 
tended except  by  clear  command  of  the  lawmaking 
body.  This  the  alleged  territorial  income  tax,  as 
claimed  to  exist,  violates. 

A  statute  cannot  be  repealed  by  implication.  The 
claimed  territorial  income  tax  law  of  Guam  as  found 
by  the  District  Court  of  Guam  repeals  by  implication 
Section  251  of  the  Revenue  Act  of  1939,  now  931  of 
the  Revenue  Act  of  1954.  Yet  there  is  nothing  in  the 
text  of  the  Organic  Act  to  warrant  this. 

United  States  v.  200  Barrels  of  Whiskey,  24  L 
Ed  491,  (95  US  571-576). 
''.  .  .  The  rules  and  regulation  which  the  Com- 
missioner of  Internal  Revenue  is  authorized  by 


57 


section  2  to  prescribe  cannot  have  the  effect  of 
bringing  the  case  under  the  operation  of  the 
penalty  provided  in  section  96,  if  it  was  already 
covered  by  section  57.  The  regulations  of  the 
Department  cannot  have  the  effect  of  amending 
the  law.  They  may  aid  in  carrying  the  law  as  it 
exists  into  execution,  but  they  cannot  change  its 
positive  provisions." 

Iselin  V.  United  States,  70  L  Ed  566  (270  US 
245-251). 

'*.  .  .  The  statute  was  evidently  drawn  with  care. 
Its  language  is  plain  and  unambiguous.  What 
the  government  asks  is  not  a  construction  of  the 
statute,  but,  in  effect,  an  enlargement  of  it  by  the 
court,  so  that  what  was  omitted,  presumably  by 
inadvertence,  may  be  included  within  its  scope. 
To  supply  omissions  transcends  the  judicial  func- 
tion. Compare  United  States  v.  Weitzel,  246  US 
533,  543,  62  L  ed  872,  874,  38  Sup  Ct  Rep  381 ; 
Peoria  &  P.U.R.  Co.  v.  United  States,  263  US 
528,  534,  535,  68  L  ed  427,  430,  431,  44  Sup  Ct 
Rep  194  .  .  ." 

Southeastern   Alaska   Mining    Corporation   v. 
Zawodsky,  60  F  2d  24. 

^'.  .  .  It  is  a  most  ordinary  rule  of  statutory  con- 
struction that  repeals  by  implication  are  not  fa- 
vored, and  that  a  statute  dealing  with  a  particular 
subject  is  not  modified  by  a  later  enactment 
which  may,  by  its  provisions,  enlarge  remedies 
which  are  by  the  first  act  restricted.  It  seems 
unnecessary  to  cite  authorities  to  this  point,  be- 
cause the  rule  adverted  to  is  elementary.  .  ." 
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TJmted  States  v.  Burroughs,  11  L  ed  1096  (289 
US  159-165). 
"...  The  implied  repeals  are  not  favored,  and 
if  effect  can  reasonably  be  given  to  both  statutes 
the  presumption  is  that  the  earlier  is  intended  to 
remain  in  force.  ..." 

The  acts  of  the  agents  of  the  Government  of  Guam 
and  of  the  appellees  as  set  forth  in  the  affidavit  of 
Mr.  Marshall  being  acts  of  unauthorized  agents,  with- 
out legally  delegated  power  and  holding  an  office  the 
powers  of  which  have  not  been  granted  by  the  Legis- 
lature clearly  violated  the  provision  of  IV  and  V 
Amendment  of  the  Constitution  and  the  Bill  of  Rights 
of  Guam,  Section  1421b  T  48,  U.S.C.A. 

Cross  V.  Georgia  Iron  &  Coal  Co.,  250  Fed  Rep, 
p.  439. 
"...  An  assessment  of  property  for  taxation  can 
be  validly  made  only  by  an  official  or  body  desig- 
nated by  law  to  make  it.  Cooley  on  Taxation  ..." 

Miller  Brothers  Company  v.  Maryland,  98  L 
Ed  745. 
"...  It  is  a  venerable  if  trite  observation  that 
seizure  of  property  by  the  state  under  pretext  of 
taxation  when  there  is  no  jurisdiction  or  power 
to  tax  is  simple  confiscation  and  a  denial  of  due 
process  of  law.  'No  principle  is  better  settled 
than  that  the  power  of  a  State,  even  its  power 
of  taxation,  in  respect  to  property,  is  limited  to 
such  as  is  within  its  jurisdiction.'  New  York,  L. 
E.  &  W.  R.  Co.  V.  Pennsylvania,  153  US  628,  646, 
38  L  ed  846,  853,  14  S  Ct  952 " 
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The  amending  of  a  statute  of  the  United  States  by 
executive  or  judicial  action  violates  the  provisions  of 
Article  I,  Section  1,  of  the  Constitution.  This  clearly 
has  been  done  and  approved  by  the  District  Court 
of  Gruam. 

The  creating  of  a  tax  by  implication  and  by  execu- 
tive construction  as  herein  approved  by  the  District 
Court  of  Guam  violates  the  provision  of  Article  I, 
Section  8  of  the  Constitution. 

Title  26,  U.S.C.A.  specifically  incorporated  into 
Section  31  of  the  Organic  Act  (the  income  tax  law 
portion)  specifies  how  taxes  may  be,  and  shall  be 
assessed,  and  by  whom.  In  the  absence  of  a  valid 
assessment  there  is  no  tax  and  all  actions  to  collect 
the  same  are  void.  Herein  it  is  admitted  that  the 
Commissioner  of  Internal  Revenue  of  the  United 
States  did  not  assess  this  tax. 

Atchison,  T.  &  S.  F.  Ry  Co.  v.  Elephant  Butte 
Irr.  Dkt.,  110  F  2d  767. 
*'.  .  .  (5)  Assessment  can  be  made  only  by  an 
official  or  board  designated  by  law  to  make  it.  An 
attempted  assessment  by  any  other  person  or 
board  is  void  ..." 

Since  taxing,  as  well  as  other  statutes,  can  only  be 
amended  by  legislative  action  the  necessary  changes 
claimed  to  have  been  made  to  the  text  can  only  be 
sustained  upon  the  theory  that  interpretive  instruc- 
tions are  not  only  necessary  but  have  been  authorized. 
This  power  must  be  expressly  conferred  and,  if  con- 
ferred, when  exercised  must  be  published.    Wherein 
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has  it  been  granted;  to  whom;  and  what  are  the 
limits  for  its  exercise?  None  is  contained  in  the  Or- 
ganic Act  and  any  court  may  notice  that  the  only 
grant  in  Title  26,  U.S.C.A.  is  to  certain  enumerated 
Federal  officers.  Thus,  clearly,  the  exercise  of  the 
assumed  authority  to  construe  claimed  by  and  for 
agents  of  Guam  is  in  error.  Incidentally,  even  if  it 
exists,  which  we  cannot  concede,  it  has  not  been  validly 
exercised  and,  these  interpretations  exist  entirely  in 
dicta  by  the  District  Court  of  Guam  in  various  ac- 
tions. 

St.   Louis   Merchants^  Bridge   T.   Ry.   Co.   v. 
United  States,  188  Fed  Rep  191. 

*'.  .  .  A  legislative  body  may  delegate  the  power 
to  find  some  fact  or  situation  on  which  the  opera- 
tion of  a  law  is  conditioned,  or  to  make  and  en- 
force regulations  for  the  execution  of  a  statute 
according  to  its  terms.  Union  Bridge  Co  v.  United 
States,  204  US  364,  386,  27  Sup  Ct  367,  51 
L  ed  523;  Marshall  Field  &  Co  v.  Clark,  143  US 
649,  677,  693,  694,  12  Sup  Ct  495,  36  L  Ed  294; 
Caha  V.  United  States,  152  US  211,  218,  219,  14 
Sup  Ct  513,  38  L  ed  415;  St.  Louis  &  I.M.  Ry.  v. 
Taylor,  210  US  281,  287,  28  Sup  Ct  616,  52  L  ed 
1061 ;  Coopersville  Co  Operative  Creamery  Co.  v. 
Lemon,  163  Fed  145,  147,  89  CCA.  595. 

But  it  cannot  delegate  its  legislative  power,  its 
power  to  exercise  the  indispensable  discretion  to 
make,  to  add  to,  to  take  from,  or  to  modify  the 
law.  'The  true  distinction',  said  Judge  Ranney 
for  the  Supreme  Court  of  Ohio  in  Cincinnati, 
Wilmington  &  Zanesville  RR  Co  v.  Commission- 
ers, 1  Ohio  St  77,  88,  in  a  declaration  which  has 
been  repeatedly  approved  by  the  Supreme  Court, 
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4s  between  the  delegation  of  power  to  make  the 
law,  which  necessarily  involves  a  discretion  as  to 
what  it  shall  be,  and  conferring  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised  under 
and  in  pursuance  of  the  law.  The  first  cannot 
be  done.  To  the  latter  no  valid  objection  can  be 
made  .  .  ." 

Hirahayashi  v.  United  States,  87  L  ed  1774 
(320  US  81-114). 
"...  The  essentials  of  the  legislative  function 
are  preserved  when  Congress  authorizes  a  statu- 
tory command  to  become  operative,  upon  ascer- 
tainment of  a  basic  conclusion  of  fact  by  a  desig- 
nated representative  of  the  Government.  Cf. 
The  Aurora  v.  United  States,  7  Cranch  (US) 
382,  3  L  ed,  378;  United  States  v.  Chemical 
Foundation  ..." 

Hotch  V.  United  States,  212  F  2d  280. 
"...  The  Congressional  directive  in  regard  to 
the  procedure  to  be  followed  in  the  issuance  of 
agency  regulations  must  be  strictly  complied 
with,  since  the  issuance  of  regulations  is  in 
effect  an  exercise  of  delegated  legislative  pow- 
er .  .  ." 

Thus,  appellants  contend  that  the  District  Court 
of  Gruam  could  not  have  entered  summary  judgment 
for  appellees  in  this  case  without  finding  that  there 
is  a  separate  and  distinct  territorial  income  tax 
law.  That  its  text  differs  from  the  text  of  the  income 
tax  law  of  the  United  States;  that  it  is  to  be  ad- 
ministered by  local  officers  who  were  lawfully  appoint- 
ed and  authorized  to  do  so;  that  the  Governor  of 
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Guam  has  the  authority  to  create  such  officers  and 
determine  their  powers ;  that  the  claimed  law  is  clear, 
unambiguous,  and  certain;  possesses  standards;  that 
Congress  did  repeal  Section  251  of  the  Internal  Rev- 
enue Act  of  1939  and  Section  1621  (8)  B  of  that  Act; 
that  there  was  no  infringement  of  any  rights  guar- 
anteed by  the  Constitution  or  the  Organic  Act  of 
Guam. 

All  these  facts  must  have  been  so  held  by  the  Dis- 
trict Court  of  Guam  for  it  to  have  entered  this  judg- 
ment. 

We  believe  that  we  have  conclusively  demonstrated 
the  many  fundamental  errors  upon  which  this  judg- 
ment was  based  and  that,  therefore,  the  District  Court 
of  Guam  should  be  reversed. 


CONCLUSION. 

Appellants  claim  that  they  have  clearly  spelled  out 
the  numerous  errors  of  the  District  Court  of  Guam; 
that  this  judgment  being  contrary  to  the  law  which 
governs  this  action,  that  the  basis  upon  which  the 
judgment  rests  being  untenable  the  judgment  must 
be  reversed. 

Dated:   Agana,  unincorporated  territory  of  Guam, 
20  October,  1955. 

Respectfully  submitted, 

FiNTON  J.  Phelan,  Jr., 

Attorney  for  Appellants. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14772 


Richard  C.  Lamkin  and  Anthony  B.  Silvia, 
appellants 

V. 

Brown  and  Root,  Inc.,  Pacific  Bridge  Company,  Inc., 
Maxon  Construction  Company,  Inc.,  Utah  Con- 
struction Company,  Inc.,  and  Swinnerton  and 
Wallberg,  a  Co-Partnership,  Joint  Adventurers 
Doing  Business  under  the  Name  of  Brown-Pacific- 
Maxon,  appellees 


ON  APPEAL  FROM  THE  JUDGMENT  OF  TEE  DISTRICT  COURT 
OF  GUAM,  TERRITORY  OF  GUAM 


BRIEF  FOR  THE  APPELLEES 


OPINION    BELOW 

The  opinion  of  the  District  Court,  rendered  orally 
at  the  hearing  (R.  78-80),  is  not  reported. 

JURISDICTION 

This  is  a  suit  brought  by  plaintiffs-appellants  in  the 
District  Court  of  Guam,  Territory  of  Guam,  against 
their  employers,  the  defendants-appellees,  for  the  pur- 

(1) 


pose  of  enjoirdng  appellees  from  complying  with  future 
levies  issued  by  the  Commissioner  of  Revenue  and 
Taxation  of  the  Government  of  Guam  in  collection  of 
income  taxes  imposed  by  Congress  in  the  Organic  Act 
of  Guam;  for  money  judgment  in  favor  of  appellant 
Lamkin  in  the  amount  of  $504.26,  representing  wages 
due  Lamkin  paid  over  by  appellees  to  the  Government 
of  Guam  in  compliance  with  past  levies ;  for  an  injunc- 
tion restraining  appellees  from  withholding  in  the 
future  sums  from  the  wages  of  appellants  and  others 
of  their  employees  in  payment  of  the  income  tax  im- 
posed by  the  Organic  Act  of  Guam ;  for  an  accounting 
to  appellants  and  other  of  appellees'  employees  for 
sums  heretofore  withheld  from  their  wages  on  account 
of  the  income  tax  since  January  1, 1951 ;  and  for  money 
damages  in  favor  of  each  appellant  respectively  in  the 
sum  of  $25,000  by  reason  of  alleged  (R.  54)  "depriva- 
tion" by  appellees  of  appellants'  "civil  rights  in  viola- 
tion of  the  provisions  of  Chapter  21,  Title  42,  U.S.C.A." 
(R.  3-10,  54-62.) 

Appellant  Lamkin  is  a  citizen  of  Colorado  and  appel- 
lant Silvia  of  California.  Both  are  employed  on  Guam 
by  appellees  who  are  joint  adventurers  engaged  in  the 
construction  of  military  installations  under  contract 
with  the  United  States.  (R.  54.)  Jurisdiction  of  the 
District  Court  exists  by  virtue  of  Section  22(a)  of  the 
Organic  Act  of  Guam,  c.  512,  64  Stat.  384  (48  U.S.C. 
1952  ed.,  Sec.  1424(a) ),  (a)  since  the  cause  arises  under 
the  Organic  Act  of  Guam  and  the  Internal  Revenue 
Codes  of  1939  and  1954  and  particularly  involves  the 
meaning  and  effect  of  Sections  30  and  31  of  the  Organic 
Act  of  Guam  (48  U.S.C.  1952  ed..  Sec.  1421h  and 
1421i)  and,  further  (b),  since  this  is  a  cause  in  Guam 


jurisdiction  over  which  has  not  been  transferred  by 
the  legislature  to  any  other  court. 

The  instant  suit  was  commenced  by  the  filing  of  a 
complaint  on  October  28,  1954,  and  service  of  summons 
on  October  30,  1954.  (R.  68.)  On  February  17,  1955, 
the  defendants-appellees  filed  a  motion  (1)  to  dismiss 
the  action  on  the  ground  that  the  complaint  failed  to 
state  a  claim  upon  which  relief  could  be  granted  and 
(2)  for  summary  judgment  for  the  defendants  based 
on  the  complaint  and  an  attached  affidavit.  (R.  12-13.) 
On  February  17,  1955,  notice  was  also  given  that  the 
motion  would  be  brought  on  for  hearing  on  March  4, 
1955.  (R.  53,  69.)  On  March  3,  1955,  appellants  filed 
an  amended  complaint.  (R.  69.)  A  hearing  on  the 
motion  was  held  on  March  4,  1955.  (R.  71-80.)  The 
District  Court  granted  the  motion  for  summary  judg- 
ment and  directed  that  the  appellees  prepare  a  form 
for  judgment.  (R.  80.)  On  March  15,  1955,  the  Dis- 
trict Court  entered  the  judgment,  which  orderedc  ad- 
judged and  decreed  that  the  appellees'  motion  for  sum- 
mary judgment  be  granted  and  that  appellants  recover 
nothing  by  their  suit.     (R.  63.) 

Notice  of  appeal  from  this  judgment  was  filed  by  ap- 
pellants on  April  13,  1955  (R.  65),  in  compliance  with 
28  LT.S.C,  Section  2107.  Jurisdiction  of  this  Court  to 
hear  and  determine  this  appeal  is  conferred  by  28 
F.S.C.,  Sections  1291  and  1294,  as  amended  by  the  Act 
of  October  31,  1951,  c.  655,  65  Stat.  710,  726,  727,  Sec- 
tions 48  and  50(a). 

QUESTIONS    PRESENTED 

1.  Whether  or  not  a  genuine  issue  exists  under  the 
record  as  to  anv  material  fact. 


2.  Whether  as  a  matter  of  law  the  appellees- 
employers  were  required  to  pay  to  the  Govermnent  of 
Guam  sums  distrained  and  withheld  from  taxpayers' 
wages. 

3.  Did  the  last  minute  amendment  to  the  comiDlaint 
defeat  the  motion  for  summary  judgment  ? 

STATUTES    AND    OTHER    AUTHORITIES    INVOLVED 

The  statutes  and  other  authorities  involved  are  set 
forth  in  the  Appendix,  infra. 

STATEMENT 

For  the  sake  of  clarity  the  plaintiffs-apx^ellants  are 
designated  below  as  "taxpayers"  and  the  defendants- 
appellees  as  "employers." 

The  complaint  and  amended  complaint  are  substan- 
tially identical  with  the  exception  that  the  amended 
complaint  adds  a  fourth  count  to  the  three  counts  of  the 
original  complaint. 

The  first  count  of  both  complaints  is  on  behalf  of  tax- 
payer Lamkin  and  alleges  that  he  was  employed  in 
1952  under  a  contract  by  the  employers  to  work  on 
their  project  in  Guam,  that  this  contract  continues  in 
full  force  and  that  this  taxpayer  has  fulfilled  and  con- 
tinues to  fulfill  all  the  obligations  of  the  contract.  (R. 
4,  54-55.)  ^ 


^  The  complaint  here  differs  in  immaterial  detail  from  the 
amended  complaint.  The  complaint  alleges  that  the  employment 
contract  was  executed  at  Ft.  Collins,  Colorado,  in  the  month  of 
December,  1952.  and  that  taxpayer  Lamkin  was  employed  as  an 
assistant  mechanical  superintendent  to  work  in  Guam.  (R.  4.) 
The  amended  complaint  alleges  that  the  employment  contract  was 
executed  at  Denver.  Colorado,  on  September  17.  1952.  employing 
Lamkin  as  machinist  general  foreman  to  work  in  Guam.  This  con- 
tract was  modified  effective  Januar>-  26.  1953,  to  read  that  this 
taxpayer  was  employed  as  an  assistant  office  manager.    (R.  54-55.) 


Taxpayer  Lamkiu's  gross  income  under  the  contract 
is  $184  a  week ;  after  certain  authorized  deductions  the 
net  weekly  balance  to  be  paid  to  him  is  $142.54.  (R.  4, 
55.)  In  asserted  violation  of  the  contract  the  em- 
joloyers  failed  and  refused  to  pay  him  the  net  balance 
of  his  wages  for  the  weeks  ending  September  26,  Octo- 
ber 3,  October  10  and  October  17,  1954,  in  the  total  of 
$573.16;  on  October  27,  1954,  he  was  paid  $68.90,  leav- 
ing a  balance  of  $504.26  claimed  to  be  due  and  unpaid 
to  him.  (R.  4-5,  55-56.)  Prior  to  the  time  the  em- 
ployers failed  to  make  these  payments  to  taxpayer 
Lamkin,  he  had  received  by  mail  numerous  demands 
"purporting  to  be  assessments  of  an  income  tax  from 
one  Harry  L.  Mangerich,  claiming  to  be  Commissioner 
of  Revenue  and  Taxation  for  the  Government  of  Guam, 
said  demands  being  for  the  sum  of  Four  Hundred 
Eighty  Seven  Dollars  Fifty  One  Cents  ($487.51)  plus 
interest."  (R.  5,  56.)  It  is  also  alleged  that  the  em- 
ployers claimed  to  justify  their  purported  violation  of 
the  contract  terms  by  asserting  that  levies  had  been 
made  by  Mangerich  on  behalf  of  the  Government  of 
Guam  upon  taxpayer  Lamkin 's  wages  for  income  tax 
alleged  to  be  due  to  the  Government  of  Guam.  (R.  5, 
56-57.)  Taxpayer  Lamkin  further  avers  in  this  first 
count  that  the  purported  levy  by  Mangerich  is  not  au- 
thorized "by  the  Revenue  Act  of  1939  As  Amended  or 
the  Revenue  Act  of  1954  of  the  United  States  or  by  any 
other  statute  of  the  United  States"  (R.  6)  ;  that  tax- 
payer Lamkin  is  not  indebted  to  the  Government  of 
Guam  and  has  not  authorized  the  employers  to  pay  any 
money  to  Mangerich  or  the  Government  of  Guam  in 
his  behalf ;  that  the  employers  are  indebted  to  taxpayer 
Lamkin  in  the  sum  of  $504.26  which  they  refuse  to  pay 
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"by  reason  of  said  purported  assessment  and  levy" 
(E.  6,  57). 

In  the  second  count  taxpayer  Silvia  alleges  that  he  is 
employed  by  the  employers  pursuant  to  a  contract  still 
in  force  executed  in  November,  1948,  to  work  on  their 
project  in  Guam  in  a  supervisory  capacity,  and  that 
he  has  and  continues  to  perform  all  his  contract  obli- 
gations. (R.  6-7,  57.)"  It  is  alleged  that  taxpayer 
Silvia's  gross  income  under  the  contract  is  $146.65  a 
week  which,  after  certain  authorized  deductions  are 
made,  leaves  $109.65  to  be  paid  him  every  week  (R.  7, 
57-58)  ;  that  he  is  informed  that  the  employers  will  on 
November  3,  1954,  in  violation  of  his  employment  con- 
tract, "confiscate"  $109.65,  being  his  net  wages,  and 
further  that  the  employers  on  November  10,  1954,  will 
"confiscate"  the  same  amount  and  on  November  17, 
1954,  an  undetermined  sum  (R.  7-8,  58).  Taxpayer 
Silvia  avers  that  he  is  informed  that  the  employers 
intend  "to  pay  such  sums  so  confiscated  from  his  wages 
to  one  Harry  L.  Mangerich,  an  employee  of  the  Gov- 
ernment of  Guam,  by  reason  of  purported  assessments 
and  levies  made  by  the  said  Harry  L.  Mangerich  and 
served  upon  defendants"  (R.  8,  58)  ;  that  taxpayer 
Silvia  is  not  indebted  to  the  Government  of  Guam  or 
Mangerich  or  to  the  employers  in  any  amount,  that  he 
has  no  adequate  remedy  at  law  "to  prevent  the  total 
confiscation  and  dissipation  of  his  wages  as  set  forth 
above"  (R.  8,  58-59) ;  that  unless  the  employers  are 


2  The  complaint  here  differs  in  immaterial  detail  from  the 
amended  complaint.  The  complaint  alleges  that  the  contract  was 
executed  at  San  Francisco,  California,  in  the  month  of  November, 
1948  (R.  6),  which  the  amended  complaint  corrects  to  read  as 
executed  at  Amesbury,  Massachusetts,  on  November  15,  1948  (R. 
57). 


enjoined  from  '' performing  the  acts  of  confiscation 
hereinabove  described,  plaintiff  will  be  deprived  of  the 
fruits  of  his  labor  without  due  process  of  law"  (R.  8, 
59). 

The  third  count  is  by  both  taxpayers  and  others 
similarly  situated.  It  alleges  that  since  January  1, 
1951,  the  employers  have  withheld  various  sums  from 
the  wages  of  taxpayers  and  other  employees  of  the  em- 
ployers and  will  withhold  such  sums  in  the  future  in 
accordance  with  withholding  tables  "provided  in  Sec- 
tion 1622 (a) -(d),  (g)-(k)  of  the  United  States  Reve- 
nue Act  of  1939  As  Amended  and  Section  3402  of  the 
United  States  Revenue  Act  of  1954,  said  withholding 
not  having  been  authorized  by  plaintiffs."  ^    (R.  9,  59.) 

It  is  asserted  that  this  withholding  is  contrary  to 
"Section  1621  of  the  United  States  Revenue  Act  of 
1939  As  Amended"  (R.  9,  59-60)  and  "Section  3401 
of  the  United  States  Revenue  Act  of  1954"  (R.  9,  60). 
It  is  also  alleged  that  by  reason  of  these  "wrongful" 
acts  of  the  employers  (R.  9,  60),  taxpayers  and  others 
have  had  and  will  have  substantial  sums  unlawfully 
withheld  from  their  wages  and  since  numerous  em- 
ployees of  the  employers  have  been  subjected  to  these 
purportedly  wrongful  and  illegal  withholdings,  a  multi- 
plicity of  suits  to  protect  and  secure  their  rights  would 
be  required  and  therefore  taxpayers  and  others  have 
no  adequate  remedy  at  law  (R.  9,  60). 

The  fourth  count  is  contained  only  in  the  amended 
complaint  and  is  on  behalf  of  both  taxpayers  and  others 
similarly  situated.    It  commences  by  realleging  all  the 


^The  amended  complaint  adds  "except  for  taxes  to  be  withheld 
and  paid  to  the  United  States  of  America."  (R.  59.) 
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allegations  of  the  first  and  third  counts  and  adds  that 
the  employers  (R.  60-61) — 

conspiring  with  one  Harry  L.  Mangerich,  who 
claims  to  be  a  duly  appointed  Commissioner  of 
Revenue  and  Taxation  of  the  unincorporated  ter- 
ritory of  Guam,  and  other  officials  of  the  Govern- 
ment of  Guam  unknown  to  plaintiffs,  did  wilfully 
dei^rive  plaintiffs  and  others  of  a  civil  right  guar- 
anteed to  them  by  the  Constitution  and  laws  of  the 
United  States  of  America  and  the  Organic  Act  of 
Guam,  to  wit :  their  property  has  been  confiscated 
without  due  process  of  law  contrary  to  the  express 
provisions  of  Title  26,  U.S.C.A. ;  that  defendants, 
acting  in  concert  with  the  said  Harry  L.  Mangerich 
and  others,  under  color  of  statutory  law  and  regu- 
lations of  the  United  States  of  America  and  the 
unincorporated  territory  of  Guam,  did  deprive 
plaintiffs  and  others  of  their  property  and  right 
to  property  as  hereinbefore  alleged,  to  the  damage 
of  each  plaintiif  in  the  sum  of  Twenty  Five  Thou- 
sand Dollars  ($25,000.00). 

On  the  basis  of  these  four  counts  taxpayers  demand 
the  following  relief :  Taxpayer  Lamkin  demands  money 
judgment  for  $504.26  with  interest  and  for  $25,000  and 
for  an  injunction  restraining  further  alleged  confisca- 
tion of  his  wages  and  further  withholdings  from  his 
wages  and  those  of  others  and  that  the  employers  be 
required  to  account  for  and  repay  to  taxpayer  Lamkin 
and  others  sums  withheld  from  their  wages  since  Janu- 
ary 1,  1951.     (R.  9-10,  61-62.) 

Taxpayer  Silvia  demands  money  judgment  for  $25,- 
000  and  that  the  employers  be  enjoined  from  confiscat- 


ing  his  wages  as  threatened  and  from  further  with- 
holdings from  his  wages  and  those  of  others  and  that 
the  employers  be  required  to  account  for  and  repay  to 
him  and  others  sums  withheld  from  their  wages  since 
January  1,  1951.     (R.  10,  62.) 

The  employers  did  not  answer  the  complaint,  but 
instead  moved  (1)  to  dismiss  the  action  because  the 
complaint  fails  to  state  a  claim  upon  which  relief  can 
be  granted  and  (2)  to  enter  summary  judgment  for 
the  defendants  on  the  ground  that  the  complaint  and 
an  affidavit  attached  to  the  motion  show  that  there  is 
no  material  question  of  fact  before  the  court  and  that 
the  employers  are  entitled  to  judgment  as  a  matter  of 
law.  (R.  12-13.)  The  affidavit  attached  to  the  motion 
for  summary  judgment  was  made  by  J.  Russell  Marshall 
who  states  that  since  April  1, 1954,  he  has  been  employed 
by  the  employers  as  "Project  Manager,"  and  as  such 
is  in  charge  of  the  management  of  the  employers'  affairs 
in  Guam;  that  the  exclusive  activity  of  the  employers 
within  Guam  is  the  construction  of  military  installa- 
tions upon  military  reservations  pursuant  to  a  cost- 
plus-fixed-fee  contract  between  the  employers  and  the 
Department  of  the  Navy  (R.  14)  ;  that  of  thousands  of 
persons  employed  for  this  purpose,  the  employers 
employed  taxpayer  Lamkin  on  September  17,  1952,  at 
Denver,  Colorado,  by  a  written  contract,  which  was 
modified  in  writing  on  January  24,  1953  (R.  14-15). 
Copies  of  the  contract  of  employment  and  its  modifica- 
tion are  annexed  to  Mr.  Marshall's  affidavit  marked 
Exhibit  A  (R.  19-33)  and  Exhibit  B  (R.  33-37).  Mr. 
Marshall  further  deposes  that,  at  all  times  during  tax- 
payer Lamkin 's  employment,  the  employers  have 
''regularly  deducted  income  tax  withholdings  as  pro- 
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vided  by  the  United  States  Internal  Revenue  Codes 
and  Eegulations  and  has  paid  such  sums  withheld  over 
to  the  Treasurer  of  the  Government  of  Guam, ' '  and  that 
"the  employer  has  followed  a  like  procedure  covering 
Guam  earnings  in  the  instance  of  all  other  employees 
employed  on  Guam  under  the  same  or  similar  condi- 
tions." (R.  15.)  Exhibit  C  attached  to  the  affidavit 
is  a  copy  of  a  withholding  exemption  certificate  exe- 
cuted by  taxpayer  Lamkin,  dated  November  20,  1952. 
(R.  37-38.) 

Mr.  Marshall's  affidavit  further  sets  forth  that  on 
September  1, 1950,  the  employers  entered  into  a  similar 
written  contract  of  employment  with  taxpayer  Silvia, 
a  copy  of  which,  attached  to  the  affidavit,  is  marked 
Exhibit  D.  (R.  15,  38-40.)  A  withholding  exemption 
certificate  was  executed  by  taxpayer  Silvia  dated  Dec- 
ember 15,  1950,  attached  as  Exhibit  E.  (R.  40-41.) 

The  affidavit  continues  that  on  September  30,  1954, 
a  warrant  for  distraint  and  levy  covering  taxpayer 
Lamkin 's  wages  was  served  on  the  employers  setting 
forth  that  taxpayer  Lamkin  was  indebted  to  the  Gov- 
ernment of  Guam  for  unpaid  income  taxes  in  the  sum 
of  $503.35  and  pursuant  thereto  the  employers  dis- 
trained $142.54  from  wages  then  due  and  owing  to 
taxpayer  Lamkin.  (R.  16.)  A  copy  of  this  warrant 
for  distraint  and  levy  is  annexed  to  the  affidavit  marked 
Exhibit  F.  (R.  41-43.)  Mr.  Marshall  further  deposes 
that  on  October  7,  1954,  the  employers  were  served 
with  a  subsequent  levy  by  the  Commissioner  of  Revenue 
and  Taxation  for  the  Government  of  Guam  in  the 
amount  of  $361.22  pursuant  to  which  the  employers 
distrained  $145.54  from  taxpayer  Lamkin 's  wages. 
(R.  16-17.)    A  copy  of  the  warrant  for  distraint  and 
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levy  attached  to  the  affidavit  is  marked  Exhibit  G. 
(R.  44-46.)  Similar  levies  were  made  on  October  14 
and  22,  1954,  copies  of  which  are  attached  to  the  affi- 
davit as  Exhibits  H  and  I.  (E.  17,  46-48.)  The  total 
amount  distrained  by  reason  of  these  warrants  and 
levies  was  $573.16,  from  which  however  the  employers 
have  been  authorized  by  the  Commissioner  of  Revenue 
and  Taxation  to  release  $68.90.  Accordingly,  the  em- 
ployers have  paid  over  to  the  Government  of  Guam  the 
net  amount  of  $504.26.  (R.  17.) 

At  a  time  subsequent  to  the  filing  of  the  instant  suit, 
namely,  on  November  18,  1954,  the  employers  were 
served  with  a  warrant  for  distraint  and  levy  by  the 
insular  Commissioner  of  Revenue  and  Taxation  setting 
forth  that  taxpayer  Silvia  was  indebted  to  Guam  in 
the  amount  of  $221.66  and  pursuant  thereto  distrained 
$89.50  from  wages  then  due  him.  (R.  17-18.)  A  copy 
of  this  warrant  and  levy  is  attached  as  Exhibit  J. 
(R.  48-51.)  Other  levies  were  served  on  the  employers 
by  the  Commissioner  of  Revenue  and  Taxation  on 
November  26,  and  December  2, 1954,  respectively,  copies 
of  which  are  attached  to  the  affidavit  as  Exhibits  K 
and  L.  (R.  18,  51-53.)  In  compliance  with  these  war- 
rants for  distraint  and  levies  the  employers  in  all  dis- 
trained and  paid  over  to  the  Government  of  Guam  the 
total  simi  of  $221.85.  (R.  18.) 

The  affidavit  concludes  that  the  employers  have  been 
advised  and  verily  believe  that  their  actions  in  the 
premises  were  lawful  and  in  response  to  lawful  author- 
ity and  that  they  intend  to  continue  so  to  act  until  such 
time  as  they  are  by  law  commanded  to  act  otherwise. 
(R.  18-19.) 

The  motion  for  summary  judgment,  Mr.  Marshall's 


12 

attached  affidavit  and  the  exhibits  forming  part  of  the 
affidavit  were  all  filed  and  served  on  February  17, 
1955.  (R.  53,  69.)  Notice  that  the  motion  would  be 
brought  on  for  hearing  on  March  4, 1955,  with  acknowl- 
edgement of  service  attached  was  also  filed  on  February 
17, 1955.  (R.  53,  69.)  On  the  day  preceding  the  hearing, 
namely  on  March  3,  1955,  taxpayers  filed  the  amended 
complaint.  (R.  62,  69.)  The  hearing  was  held  on 
March  4,  1955,  and  the  motion  for  summary  judgment 
granted.  (R.  71-80.)  The  court  found  that  the  em- 
ployers were  entitled  to  summary  judgment  as  a  matter 
of  law  and  entered  judgment  on  March  15,  1955,  in 
their  favor  and  that  taxpayers  recover  nothing  by  their 
suit.  (R.  63.)     The  instant  appeal  followed.  (R.  65.) 

SUMMARY   OF  ARGUMENT 

1.  The  record  establishes  that  no  genuine  issue  exists 
as  to  any  material  fact.  There  is  no  dispute  as  to  the 
employment  contracts,  performance  of  personal  serv- 
ices by  taxpayers  in  Guam,  the  amounts  owed  to  tax- 
payers for  wages  under  the  contracts,  the  part  of  these 
wages  which  were  withheld  and  paid  to  the  Government 
of  Guam,  the  receipt  of  the  warrants  for  distraint  and 
levies  and  the  payments  in  response  to  these  made  by 
the  employers  to  the  Government  of  Guam.  The  only 
question  remaining  is  whether  or  not  the  employers  were 
correct  in  concluding  that  these  payments  to  the  Gov- 
ernment of  Guam  were  required  as  a  matter  of  law. 

2.  Taxpayers  do  not  complain  that  the  amount  of 
tax  distrained  and  withheld  from  their  wages  is  more 
than  the  statute  requires  or  is  otherwise  incorrect. 
Their  claim  is  solely  and  completely  that  there  is  no 
territorial  income  tax  as  a  matter  of  law  and  hence  that 
no  valid  collections  could  have  been  made  under  it. 
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However,  in  thus  contending  taxpayers  choose  to  ignore 
the  recent  decision  of  this  Court  which  directly  rules 
adversely  to  their  position  here.  Laguana  v.  Ansell, 
212  F.  2d  207,  affirming  /^er  curiam  the  decision  of  the 
District  Court  of  Guam  for  the  reasons  given  in  its 
opinion  (102  F.  Supp.  919),  certiorari  denied,  348  U.S. 
830.  In  substance  taxpayers'  effort  here  is  to  obtain  a 
holding  by  this  Court  overruling  its  recent  decision^ 
directly  in  point.  The  Laguana  case  correctly  holds  that 
Congress  intended  persons  such  as  taxpayers,  who  earn 
income  for  personal  services  on  Guam,  to  pay  an  income 
tax  imposed  by  Sections  30  and  31  of  the  Organic  Act 
of  Guam  to  sustain  the  territorial  Government  within 
whose  jurisdiction  and  under  whose  protection  the  in- 
come is  derived. 

Further  support  for  this  construction  of  Section  31  of 
the  Organic  Act,  adopted  by  this  Court  in  the  Laguana 
case  and  by  the  court  below  here  is  supplied  by  its 
legislative  history  and  administrative  construction  and 
by  the  legislative  history  and  long-standing  adminis- 
trative construction  of  substantially  identical  pro- 
visions for  the  Virgin  Islands  from  which  Section  31 
derives. 

Secton  31  was  obviously  designed  to  change  the  prior 
law.  Under  taxpayers'  argument,  hoAvever,  there  would 
be  no  change;  a, citizen  and  resident  of  Guam  deriving 
all  his  income  from  personal  services  rendered  in  Guam 
would  remain  free  from  income  tax.  The  purpose  in 
imposing  the  territorial  income  taxes  both  in  Guam 
and  in  other  possessions  has  been  to  assist  the  possession 
in  becoming  self-sustaining.  The  income  tax  in  Guam, 
administered  and  collected  as  a  territorial  tax  by  the 
territorial  authorities  since  January  1, 1951,  has  resulted 
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in  substantial  tax  collections  and  has  brought  about 
the  result  desired  by  Congress  of  enabling  the  territory 
to  support  its  own  Government  and  to  make  it  un- 
necessary for  Congress  to  appropriate  funds  of  the 
United  States  for  the  support  of  Guam. 

Although  this  Court  definitely  ruled  in  the  Lag  nana 
case  that  the  tax  is  territorial  and  not  federal  and  is  to 
be  collected  by  the  officers  of  the  Government  of  Guam, 
taxpayers  here  insist  that  the  warrants  for  distraint, 
levies  and  withholdings  were  not  issued  and  made  by 
officers  authorized  to  administer  and  collect  the  tax. 
This  amounts  merely  to  a  restatement  of  taxpayers' 
primary  position  that  allegedly  the  income  tax  im- 
posed by  Section  31  of  the  Organic  Act  is  not  a  terri- 
torial tax,  from  which  they  deduce  as  a  corollary  the 
proposition  that  it  may  not  be  administered  by  terri- 
torial officials.  Taxpayers  make  no  showing  whatso- 
ever that  Harry  L.  ]Mangerich,  who  issued  the  warrants 
and  levies  as  Conmiissioner  of  Eevenue  and  Taxation 
of  Guam  is  not,  indeed,  the  Commissioner  of  Eevenue 
and  Taxation  for  Guam  and  that  the  Commissioner  of 
Revenue  and  Taxation  is  not  the  proper  officer  author- 
ized to  issue  warrants  for  distraint  and  make  levies. 
The  vague  conclusions  contained  in  taxpayers'  com- 
plaint are  ineffective  to  overcome  the  well  recognized 
presumption  of  regularity,  which  attaches  to  official 
proceedings  and  acts.  Taxpayers  offered  no  proof  by 
affidavit  or  otherwise  in  opposition  to  the  motion  for 
summary  judgment.  Mere  general  allegations  which 
do  not  show  the  facts  in  detail  are  insufficient  to  prevent 
the  awarding  of  summary  judgment.  In  a  small  com- 
munity such  as  Guam  the  District  Court,  in  any  event, 
was  warranted  in  taking  judicial  notice  of  the  existence 
of  the  office  of  Commissioner  of  Eevenue  and  Taxation 
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and  of  the  individual  who  is  the  incumbent  of  that 
office. 

Moreover,  the  Organic  Act  fully  vests  the  executive 
authority  of  the  Government  of  Guam  in  the  Governor, 
who  is  directed  faithfully  to  execute  the  laws  of  the 
United  States  applicable  to  Guam  and  the  laws  of 
Guam.  The  executive  authority  of  the  Government  of 
Guam  possesses  inherently,  like  the  executives  of  other 
English  and  American  commonwealths,  the  power  to 
authorize  summary  and  distraint  proceedings  for  col- 
lection of  taxes  due.  Besides,  under  the  terms  of  Sec- 
tion 31  of  the  Organic  Act  the  appropriate  provisions 
of  the  Internal  Revenue  Codes  of  1939  and  1954  au- 
thorizing the  issuance  of  distraint  warrants  and  levies 
are  incorporated  by  reference  and  would  here  apply. 

3.  The  District  Court  correctly  held  that  the  amend- 
ment to  the  complaint  by  the  addition  of  the  fourth 
count  did  not  defeat  the  motion  for  summary  judgment. 
Such  a  motion  is  not  addressed  to  the  pleadings  and  is 
not  disposed  of  by  mere  amendment  of  the  pleadings. 
A  court,  upon  taking  into  consideration  the  allegations 
of  the  amended  pleading,  may  find  that  nevertheless 
no  material  issue  of  fact  is  raised,  and  that  the  moving 
party  is  entitled  to  a  judgment  as  a  matter  of  law.  Here 
the  District  Court  carefully  considered  the  amended 
complaint  and  correctly  ruled  that  the  addition  at  the 
last  moment  of  the  fourth  count  added  nothing  to  the 
basic  issues  and  was  insufficient  to  constitute  a  defense 
to  the  summary  judgment  motion. 
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ARGUMENT 


Introductory 

The  defense  of  this  action  both  in  the  District  Court 
and  this  Court  on  behalf  of  the  defendants-appellees- 
employers  is  undertaken  by  the  United  States  Depart- 
ment of  Justice  and  its  officers  because  the  emx)loyers 
are  contractors  with  the  United  States  and  under  the 
contract  terms  there  exists  the  possibility  that  the 
United  States  would  become  ultimately  liable  to  satisfy 
any  judgment  rendered  against  the  employers  in- 
stantly. Moreover,  in  the  leading  j)recedent  in  this 
field,  Lagiiana  v.  Ansell,  102  F.  Supp.  919  (Guam),  af- 
firmed by  this  Court  for  the  reasons  given  in  the  Dis- 
trict Court's  opinion,  212  F.  2d  207,  certiorari  denied, 
348  U.S.  830,  the  United  States  intervened  as  a  party 
both  at  the  trial  and  on  appeal  to  support  the  joroposi- 
tion,  which  that  case  established,  that  Section  31  of  the 
Organic  Act  of  Guam  (Appendix,  infra)  imposes  a  ter- 
ritorial tax  to  be  collected  by  the  proper  officials  of  the 
Government  of  Guam.  It  is  apparent  that  taxpayers 
seek  here  once  more  to  attack  this  identical  proposition 
and  that  their  essential  position  is  based  on  a  denial  of 
its  correctness,  despite  the  recent  ruling  of  this  Court 
to  the  contrary. 

We  are  informed  that  the  Goverimient  of  Guam 
through  its  Attorney  General  will  file  a  brief  amicus 
curiae  in  support  of  the  appellees-employers'  position. 


The  Record  Establishes  That  No  Genuine  Issue  Exists  as  to 
Any  Material  Fact 

Despite  numerous  vague  and  conclusory  statements 
throughout  their  brief  to  the  effect  that  a  substantial 
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fact  issue  exists  under  the  instant  record,  taxpayers 
make  the  concession  quoted  infra,  which  we  submit 
plainly  establishes  that  the  court  below  was  correct  in 
holding,  ''that  there  are  no  issues  of  fact  that  remain  in 
the  controversy  and  upon  which  the  court  must  pass. ' ' 
(R.  78.)  Thus  in  their  brief  (p.  41)  taxpayers  ex- 
pressly concede : 

Apj)ellees  caused  to  be  filed  in  support  of  their 
motion  to  dismiss  and  for  sunmiary  judgment  an 
affidavit  of  Mr.  Marshall,  together  with  supporting 
exhibits.  Appellants  concede  that  Mr.  Marshall 
did  accurately  relate  clearly  and  correctly  all  the 
facts  which  are  material.  The  status  of  the  ap- 
pellees within  Guam,  their  work,  the  employment 
of  appellants,  the  receipt  of  the  levies  and  warrants 
of  distraint,  their  withholding  of  pay  as  authorized 
by  United  States  tax  withholding  forms  executed 
by  appellants,  and  the  turning  over  to  agents  of 
the  Government  of  Guam  of  the  sums  withheld 
from  appellants'  pay  upon  the  demand  of  agents  of 
Guam. 

AppeTlayits  concede  that  the  alleged  warrants  of 
distraint,  the  levies,  their  employment  contracts 
and  United  States  tvithholding  forms  are  correct. 
[Italics  supplied.] 

Indeed,  taxpayers  are  hardly  in  a  position  to  avoid 
this  concession  for  the  facts  sworn  to  by  Mr.  Marshall 
in  his  affidavit  in  support  of  the  employers'  motion  for 
summary  judgment  do  not  differ  in  material  substance 
from  those  alleged  in  the  complaint.  As  appears  from 
the  Statement,  supra,  both  the  complaint,  amended  com- 
plaint, and  the  affidavit  in  support   of   the   simimary 
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judgment  motion  miite  in  their  statements  respecting 
taxpayers'  employment  by  the  appellee — employers, 
the  terms  of  their  contracts,  the  amounts  owed  to  tax- 
payers for  wages  under  the  contracts,  the  part  of  these 
wages,  which  were  paid  to  the  Government  of  Guam,  the 
service  of  the  warrants  of  distraint  and  the  levies  issued 
under  the  authority  of  the  Government  of  Guam,  and 
the  employers'  assertions  that  the  payments  and  with- 
holdings were  made  in  response  to  lawful  authority. 

Accordingly,  the  only  question  remaining  is  whether 
or  not  the  employers  were  correct  in  concluding  that 
these  pa;^Tnents  to  the  Government  of  Guam  were  re- 
quired as  a  matter  of  law.  This  issue  plainly  consti- 
tutes an  issue  of  law  and  is  the  only  issue  presented  by 
the  record  and  the  record  clearly  discloses  that  there  is 
no  genuine  issue  as  to  any  material  fact. 

Indeed,  taxpayers'  own  statement  in  their  brief  of 
the  matters,  about  which  they  do  not  agree  with  the 
affidavit  of  Mr.  Marshall,  demonstrates  that  the  only 
issue  presented  by  this  case  is  one  of  law,  as  follows 
(Br.  41)  : 

Appellants  do  not  concur  in  the  conclusion  of 
the  affidavit,  that  the  action  of  appellees  was  law- 
ful, that  it  was  in  response  to  lawful  authority ,  or 
that  there  is  any  justification  in  law  for  the  actions 
of  appellees.     [Italics  supplied.] 

II 

The  Employers  Were  Required  as  a  Matter  of  Law  to  Pay  to 
the  Government  of  Guam  the  Sums  Distrained  and  With- 
held from  Taxpayers'  Wages 

A.  First  of  all  it  is  to  be  stressed  that  taxpayers  make 
no  claim  whatsoever  that  the  amount  of  tax  distrained 
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and  withheld  from  their  wages  was  incorrect,  provided 
the  territorial  tax  is  a  valid  and  subsisting  tax;  they 
do  not  assert  that  the  amount  collected  is  more  than  the 
statute  imposes  or  that  it  was  collected  for  the  wrong 
year  or  in  any  other  way  is  improper  under  the  law. 
Their  claim  is  solely  and  completely  that  the  territorial 
income  tax  is  as  a  matter  of  law,  not  a  valid  and  sub- 
sisting exaction.  Even  a  cursory  analysis  of  the  com- 
plaint and  amended  complaint  demonstrates  this. 

However,  in  thus  contending  taxpayers  choose  to 
ignore  the  recent  decision  of  this  Court  which  directly 
rules  adversely  to  their  position  here.  Laguana  v. 
AnseU,  212  F.  2d  207,  decided  April  15,  1954.  This 
Court  there  affirmed  the  District  Court  of  Guam  for  the 
reasons  given  in  the  opinion  of  the  District  Court  in 
that  case.  In  that  opinion  the  District  Court  pointed 
out  (102  F.  Supp.  919-920)  : 

This  is  a  test  action  brought  by  the  plaintiff, 
hereinafter  called  the  taxpayer,  to  determine  what 
construction  should  be  placed  upon  Sections  30  and 
31  of  the  Organic  Act  of  Guam  64  Stat.  392,  48  U.S. 
C.A.  §§  1421  h  and  14211. 

Further,  in  its  opinion,  upon  which  this  Court  affirmed, 
the  District  Court  held  (p.  921)  : 

It  seems  to  me  that  it  is  little  more  than  vagrant 
intellectual  exercise  to  assume  that  in  these  days  of 
great  challenge  to  the  United  States  Congress  in- 
tended by  Sec.  31  to  do  less  than  impose  the  full 
burden  of  income  taxation,  measured  by  the  Fed- 
eral tax,  in  this  unincorporated  territory.     Even 
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the  very  limited  discussion  indicates  that  the  Con- 
gress was  fully  aware  of  the  fact  that  it  was  taxing 
those  who  may  have  previously  come  within  one  or 
more  of  the  exemptions  in  26  U.S.C.A.  §§251  and 
252. 

The  District  Court's  conclusion  was  (p.  922)  "I  hold 
that  the  effect  of  Sec.  31  is  to  impose  a  territorial  tax 
to  be  collected  by  the  proper  officials  of  the  Government 
of  Guam."  The  Supreme  Court  denied  taxpayers'  ap- 
plication for  certiorari  from  the  decision  of  this  Court 
in  the  Laguana  case  (348  U.S.  830,  October  14,  1954). 

In  substance  taxpayers'  effort  here  is  thus  to  obtain 
a  holding  from  this  Court  overruling  one  of  its  recent 
decisions  directly  in  point ;  nevertheless,  their  brief  in 
all  of  its  sixty-two  pages  never  once  cites  the  Laguana 
case,  but  in  bland  silence  hopes  to  consign  it  to  a  dis- 
ingenuous oblivion.  The  Laguana  case  plainly  and  cor- 
rectly holds  that  Congress  intended  persons  such  as  tax- 
payers who  earn  income  for  personal  services  on  Guam 
to  pay  an  income  tax  to  sustain  the  territorial  Govern- 
ment within  whose  jurisdiction  and  under  whose  pro- 
tection the  income  is  derived.^ 

Further  support  for  the  plainly  sensible  construction 
of  Section  31  of  the  Organic  Act  adopted  by  this  Court 
in  the  Laguana  case  and  by  the  court  below  here  is 
supplied  by  the  legislative  history  and  long  standing  ad- 
ministrative construction  of  the  substantially  identical 
provision  for  the  Virgin  Islands  from  which  Section  31 


^  See  the  legislative  history  of  Sections  30  and  31  recited  in  the 
District  Court's  opinion  in  the  Laguana  case  (pp.  920-921) ;  also 
96  Cong.  Record,  Part  6,  pp.  7574-7577. 
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derives.  This  provision,  quoted  in  the  margin,'^'  was 
explained  as  i^roviding  for  local  imposition  upon  the 
inhabitants  of  the  Virgin  Islands  of  a  territorial  income 
tax,  payable  directly  into  the  Virgin  Islands'  treasury, 
to  assist  that  possession  in  becoming  self-supporting.^ 
The  enactment  was  recommended  as  following  the  prece- 
dent of  earlier  legislation  applying  to  Puerto  Rico  and 
the  Philippines/ 


''Naval  Appropriations  Act  of  July  12,  1921,  c.  44,  42  Stat.  122, 
123,  Sec.  1   (48  U.S.C.  1952  eel.  Sec.  1397) : 

«-  *  *  ^i^g  income  tax  laws  now  in  force  in  the  United  States 
of  America  and  those  which  may  hereafter  be  enacted  shall 
be  held  to  be  likewise  in  force  in  the  Virgin  Islands  of  the 
United  States,  except  that  the  proceeds  of  such  taxes  shall  be 
paid  into  the  treasuries  of  said  islands. 

Indeed,  under  Section  28(a)  of  the  Revised  Organic  Act  of  the 
Virgin  Islands,  enacted  July  22,  1954,  c.  558,  68  Stat.  497,  508  (48 
U.S.C.  1952  ed.,  Supp.  II,  Sec.  1642  (a)),  inhabitants  of  the  Virgin 
Islands  presently  pay  their  tax  on  income  from  all  sources  both 
within  and  outside  the  Virgin  Islands  into  the  treasury  of  the 
Virgin  Islands. 

«61  Cong.  Record,  Part  2,  p.  1724;  61  Cong.  Record,  Part  3, 
p.  3173. 

■^  Indeed,  without  exception,  for  a  period  of  over  forty  years, 
from  the  veiy  inception  of  the  income  tax,  whenever  Congress  has 
imposed  the  tax  in  a  possession.  Congress  invariably  has  directed 
its  collection  by  officers  of  the  possession  and  its  payment  directly 
into  the  treasury  of  the  possession.  Thus,  as  to  the  Philippines  and 
Puerto  Rico,  see  Income  Tax  Act  of  1913,  c.  16,  38  Stat.  114,  166- 
181,  Sec.  II,  i\I;  Revenue  Act  of  1916,  c.  463,  39  Stat.  756,  Sec.  23. 
During  the  period  the  Revenue  Act  of  1918,  c.  18,  40  Stat.  1057, 
Sec.  261,  was  in  force,  Congressionally  imposed  separate  income 
tax  systems  for  those  possessions,  on  the  one  hand,  governed  by 
the  provisions  and  rates  of  the  Revenue  Act  of  1916,  and  for  the 
United  States,  on  the  other  hand,  governed  by  the  1918  Act.  were 
in  effect.  Lawrence  v.  Wardell  273  Fed.  405  (C.A.  9th) ;  Robinette 
V.  Co77imissioner,  139  F.  2d  285  (C.A.  6th) ;  Helvering  v.  Caniphell, 
139  F.  2d  865  (C.A.  4th).  Congress  was  there  acting  as  a  local 
legislature  for  the  territory.  Lawrence  v.  Wardell,  supra,  pp.  408, 
409.  By  the  Revenue  Act  of  1917,  c.  63,  40  Stat.  300,  Sec.  5,  and 
the  Revenue  Act  of  1918,  supra,  Sec.  261,  Congress  empowered  the 
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The  purpose  shown  in  the  1921  legislation  for  the 
Virgin  Islands,  as  in  its  counterpart  here  involved,  has 
been  consistently  implemented  bv  both  the  federal  and 
territorial  taxing  authorities,  who  have  recognized  that 
Congress  created  a  local,  locally  collectible  income  tax 
and  that  the  United  States  and  the  Virgin  Islands  are 
distinct  taxing  jurisdictions  although  their  income  tax 
laws  arise  from  an  identical  statute  applicable  to  each. 
Carefully  considered  and  reasoned  Internal  Revenue 
rulings,  the  first  of  which  was  issued  twenty  years  ago, 
announce  this  result.  I.T.  2916,  XIV-2  Cum.  Bull.  109 
(1935)  ;  I.T.  3690,  1911  Cum.  Bull.  161.  The  correct- 
ness of  this  official  interpretation  and  practice  appears 
never  to  have  been  questioned,  and  the  income  tax  has 
been  administered  in  the  Virgin  Islands  in  accordance 
with  this  construction  for  over  a  generation.  Such 
settled  administrative  constructions,  applied  in  thou- 
sands of  cases  over  an  extended  period,  are  of  course 
entitled  to  great  weight.  Brewster  v.  Gage,  280  U.S. 
327, 336 ;  Fawcus  Maehine  Co.  v.  United  States,  282  U.S. 
375,  378;  Dismul'e  v.  Vnited  States,  297  U.S.  167,  174: 
United  States  v.  Amer.  Trueking  Ass'iis,  310  U.S.  531, 
549;  Roland  Co.  v.  Walling,  326  U.S.  657.  676;  Corn 
Produets  Feiining  Co.  v.  Commissioner  (Sup.  Ct.) 
decided  November  7,  1955  (1955  C.C.H.,  par  9746). 

By  duplicating  in  Section  31  of  the  Organic  Act  of 
Guam  the  provision  in  the  Naval  A]:»propriations  Act 
of  1921  for  the  Virgin  Islands  (supra,  fn.  5)  Congress 
in  effect  adopted  the  established  administrative  inter- 
pretation of  the  latter  statute,  i.e.,  that  it  creates  a 

legislatures  of  Puerto  Rico  and  the  Philippines  to  amend  or  repeal 
the  Conjrressionally  imposed  local  income  taxes,  powers  which 
both  insular  legislatures  exercised  in  1919.  Like  authority  has  thus 
far  not  been  granted  the  Virgin  Islands  or  Guam, 
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territorial  tax  on  the  locally  earned  income.  This  is 
the  construction  approved  by  this  Court  in  the  Lag  nana 
case  and  by  the  court  below  here,  which  the  Treasury 
repeatedly  has  placed  upon  Section  31.  I.T.  4046, 
1951-1  Cum.  Bull.  57;  Rev.  Rul.  8,  1953,  1953-1  Cum. 
Bull.  300,  301 ;  Rev.  Rul.  56, 1953-1  Cum.  Bull.  303 ;  Rev. 
Rul.  55-184, 1955-13  Int.  Rev.  Bull.  39, 1955-47  Int.  Rev. 
Bull.  18. 

As  appears  from  these  rulings  and  holdings.  Sections 
251(a)  and  252  of  the  1939  Internal  Revenue  Code  pro- 
vide an  exemption  from  the  federal  tax,  avoiding 
double  taxation  of  income  earned  in  Guam,  but  have  no 
application  to  the  subsequently  created  territorial  tax 
under  Section  31  of  the  Organic  Act.  This  finds  addi- 
tional confirmation  in  the  1954  Internal  Revenue  Code, 
whose  Sections  931(a)  and  932,  while  otherwise  sub- 
stantially identical  with  1939  Code  Sections  251(a)  and 
252,  contain  in  Section  932(c)  specific  reference  to  the 
applicability  of  United  States  income  tax  laws  in  Guam 
under  Sections  30  and  31  of  the  Organic  Act  (Appendix, 
infra).  For  the  same  reasons  that  the  cited  sections 
of  the  1939  and  1954  Code  do  not  apply  to  the  terri- 
torial tax  created  under  Section  31  of  the  Organic 
Act — contrary  to  taxpayers'  repeated  contentions  (Br. 
17,  27,  32)— 1939  Code  Section  1621(a)  (8)  (B)«  pro- 
viding an  exemption  from  collection  of  the  federal  tax 
by  withholding,  where  at  least  80  per  cent  of  the  wages 
are  paid  for  services  rendered  in  a  possession,  has  no 
application  to  the  territorial  tax.  Congress  plainly 
intended  persons  living  and  earning  income  from  per- 
sonal services  in  Guam,  like  taxpayers,  to  be  subject  to 
income  taxation  and  to  its  collection  by  withholding  to 


8 1954  Code  Section  3401(a)  (8)  (B)  is  substantially  identical. 
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support  the  newly  set  up  local  government.  The  statute 
itself  and  every  bit  of  evidence  as  to  why  it  was  written 
refute  a  contrary  construction.  It  is  noteworthy  that 
the  taxes,  refund  of  which  were  denied  in  the  Lag  nana 
case,  had  been  for  personal  services  rendered,  collected 
by  withholding. 

Section  31  was  obviously  designed  to  change  the  prior 
law.  On  taxpayer's  argument,  however,  there  would 
be  no  change ;  a  citizen  and  resident  of  Guam  deriving 
all  his  income  from  personal  services  rendered  in  Guam 
would  remain  free  of  income  tax.  The  argument  is  with- 
out substance. 

According  to  information  submitted  by  the  Director 
of  Finance  of  Guam  to  the  Attorney  General  of  Guam, 
the  income  tax  in  Guam,  administered  and  collected  as 
a  territorial  tax  by  the  territorial  authorities,  has  re- 
sulted in  total  collections  under  Section  31  from  Janu- 
ary 1,  1951,  the  date  it  became  operative,  to  November 
30,  1955,  in  the  amount  of  $15,569,221,  in  addition  to 
$18,375,198,  transferred  to  Guam  under  Section  30  by 
the  United  States  Treasury.  These  collections  have 
been  made  from  a  total  population  of  approximately 
72,000. 

Further,  principally  as  a  consequence  of  these  income 
tax  receipts.  Congress  has  found  it  unnecessary  to  ap- 
propriate funds  of  the  United  States  for  support  of  the 
Government  of  Guam  except  the  minor  items  expressly 
assumed  in  the  Organic  Act,  such  as  expenses  of  the 
Governor's  office  and  of  the  legislature,  and  certain 
transportation  expenses.  Section  26(a),  (b),  (c)  and 
(c).  In  contrast,  prior  to  the  inception  of  the  tax,  for 
the  fiscal  year  ending  June  30,  1951,  Congress  found  it 
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necessary  to  grant  $1,200,000  to  the  Department  of  the 
Interior  for  the  administration  of  Guam. 

Since  the  Laguana  case^  the  following  decisions  per- 
tinent to  the  instant  issue  have  been  rendered  by  the 
court  below,  all  prior  to  its  ruling  in  the  instant  case : 

In  Wilson  v.  Kennedy,  123  F.  Supp.  156  (August, 
1954),  pending  appeal  to  this  Court,  No.  14593,  the 
plaintiffs  were  two  employers  and  two  employees  of 
different  employers;  the  defendants,  sued  as  individ- 
uals, were  the  former  Connnissioner  of  Revenue  and 
Taxation  of  Guam,  the  Governor,  Attorney  General 
and  Director  of  Finance  of  Guam.  The  complaint  al- 
leged that  the  defendants,  acting  without  authority, 
required  the  plaintiffs  and  others  similarly  situated  to 
pay  income  taxes  under  Section  31  which  were  used  by 
the  Government  of  Guam.  The  plaintiffs  requested 
judgment  that  the  defendants  repay  the  taxes  alleged 
illegally  to  have  been  collected,  be  enjoined  from  future 
illegal  collections  and  that  a  declaratory  judgment  be 
entered  holding  that  there  is  no  effective  territorial 
income  tax  law  in  Guam.  The  District  Court,  in  grant- 
ing defendants'  motion  for  summary  judgment,  held 
(pp.  158-159)  : 

The  Laguana  case  disposed  of  any  question  as  to 
the  imposition  of  the  tax  and  the  obligation  to  pay 
the  tax  to  the  proper  officials  of  the  Government  of 
Guam.  The  plaintiffs  in  the  instant  case  apparently 
contend,  however,  that  there  are  no  officials  of  the 

^  Prior  to  the  Laguana  decision  this  Court  held  in  Crain  v. 
Government  of  Guam,  195  F.  2d  414,  that  the  Government  of 
Guam  has  sovereign  immunity  from  suit  without  its  consent  in 
a  case  where  the  plaintiffs  sought  a  declaratory  judgment  of  their 
rights  under  Section  31  of  the  Organic  Act. 
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Government  of  Guam  who  have  authority  to  col- 
lect the  tax  and  that  those  officials  who  pretended 
to  exercise  such  authority  must  repay  the  amounts 
collected.  In  the  first  place  we  must  distinguish 
between  Section  31,  which  makes  the  income  tax 
laws  in  force  in  the  United  States  of  America,  cur- 
rent and  future,  in  force  in  Guam,  and  any  author- 
ity the  Guam  Legislature  may  have  to  legislate  in 
the  field.  The  United  States  Congress  as  the  par- 
ent legislative  body  made  the  "income  tax  laws" 
applicable.  We  are  dealing  with  a  law  of  the  United 
States.  In  this  complex  field  it  would  appear  that 
the  Congress  intended  to  do  more  than  just  levy 
taxes.  It  intended  that  the  taxpayer  on  Guam 
should  be  governed  by  the  income  tax  laws  in  force 
in  the  United  States  at  any  given  time.  Like  the 
taxes  themselves,  enforcement  of  collection  must 
necessarily  vary  or  change  at  the  will  of  the  Con- 
gress. If  the  Government  of  Guam  has  available 
facilities  to  carry  out  that  will,  a  taxpayer  can 
hardly  be  heard  to  complain  that  he  would  prefer 
some  different  system  of  collection. 

The  issue  in  the  instant  case  essentially  does  not  dif- 
fer from  that  in  Wilson  v.  Kennedy,  supra.  Although 
taxpayers  here  repeatedly  assert  that  the  instant  case 
is  merely  an  action  in  breach  of  contract  of  employment 
between  private  employer  and  employee  and  not  a  tax 
case,  nevertheless,  whether  or  not  the  contract  was 
broken  depends  upon  whether  or  not  the  employers' 
payments  to  the  Government  of  Guam  out  of  the  em- 
ployees' salaries  were  in  response  to  lawful  authority 
and,  hence,  upon  the  validity  of  the  income  tax.  Thus, 
the  employers  instantly  maintain  that  imder  Section 
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1623  of  the  1939  Code  (Appendix,  infra),  (or  its  cognate 
1954  Code  Section  3403)  as  incorporated  by  reference 
in  Section  31  of  the  Organic  Act,  they  "shall  be  liable 
for  the  payment  of  the  tax  required  to  be  deducted 
and  withheld  under  this  subchapter,  and  shall  not  be 
liable  to  any  person  for  the  amount  of  any  such  pay- 
ment. ' ' 

Again  as  to  the  payments  made  to  the  Government  of 
Guam  in  response  to  the  warrants  for  distraint  and 
levies,  if,  as  the  employers  contend,  these  were  for  taxes 
validly  due,  then  it  follows  they  were  required  by  law 
and  the  taxpayers  have  no  proper  basis  for  complaint 
or  ground  for  action.  Antrum  v.  United  States,  127  F. 
Supp.  54  (Conn.).  Submittedly  the  Laguana  case  estab- 
lishes that  the  taxes  were  validly  due  and  the  ]3ayments 
required  by  law. 

In  H oil) rook  v.  Taitano,  125  F.  Supp.  14  (October, 
1954),  the  District  Court  of  Guam  dismissed  for  lack 
of  jurisdiction  a  suit  by  a  taxpayer  to  enjoin  tax  of- 
ficials of  the  Government  of  Guam  from  enforcing  the 
income  tax  imposed  by  Section  31  of  the  Organic  Act 
and  from  requiring  the  taxpayer  there  to  file  returns 
under  the  Guam  tax.  The  Court  held  that  Sections 
7421  of  the  1954  Internal  Revenue  Code  and  3653  of 
the  1939  Code  prohibit  any  court  from  maintaining  a 
suit  for  the  purpose  of  restraining  the  assessment  or 
collection  of  any  tax.  In  Phelan  and  Crain  v.  Taitano, 
the  District  Court  denied  taxpayers'  motion  for  a  tem- 
porary injunction  and  granted  the  defendants'  motion 
for  dismissal  for  lack  of  jurisdiction.  (November,  1954.) 
The  District  Court  of  Guam  rendered  no  reported  opin- 
ion. This  action  is  similar  to  the  Holhroolx  case  and 
seeks  injunctive  relief  of  the  same  type.    Consolidated 
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apiDeals  to  this  Court  from  the  orders  of  the  District 
Court  are  pending  (No.  14585)  Z*' 

B.  Just  as  taxpayers  dispute  the  validity  of  the 
income  tax  imposition,  so  apparently  do  they  seek  to 
contest  the  authority  of  the  officials  of  the  Government 
of  Guam  to  issue  the  warrants  for  distraint  and  levies. 
These  warrants  and  levies  were  all  signed  by  "Harry 
L.  Mangerich,  Conmiissioner  of  Revenue  and  Taxa- 
tion." (R.  42,  43,  45,  46,  47,  48,  50,  51,  52.)  As  al- 
ready noted,  supra,  taxpayers  concede  that  warrants 
and  levies  so  issued  and  so  signed,  copies  of  which  are 
annexed  to  Mr.  Marshall's  affidavit,  were  received. 
(Br.  41.)  However,  in  their  complaint  they  referred  to 
Mr.  Mangerich  as  "claiming  to  be  Commissioner  of 
Revenue  and  Taxation  for  the  Government  of  Guam." 
(R.  5,  56.)     They  state  (R.  56-57)  : 

*  *  *  that  the  said  Harry  L.  Mangerich  claims 
his  authority  stems  from  Section  31  of  the  Organic 
Act  of  Guam  and  that  said  Section  31  incorporates 
the  Internal  Revenue  Code  of  the  United  States 
into  said  Organic  Act  of  Guam;  that  by  the  con- 
struction of  the  said  Harry  L.  Mangerich  and 
others,  officers  of  the  Government  of  Guam,  have 
the  right  to  interpret,  construe,  administer  and 
enforce  said  Internal  Revenue  Code  of  the  United 
States. 

See  also  R.  58,  60,  61. 

The  sworn  statement  of  Mr.  Marshall  that  the  sums 
withheld  and  distrained  from  taxpayers'  wages  were 


^"  Taxpayers  Phelan  and  Grain  in  the  cited  case  also  appeared 
as  attorneys  for  the  taxpayers  in  Wilson  v.  Kennedy,  swpra;  IIol- 
brook  V.  Tnitano,  supra;  Crain  v.  Government  of  Guam,  supra, 
and  the  instant  case. 
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paid  to  the  Government  of  Guam  (R.  15,  17,  18)  is  not 
disputed.  Indeed,  in  the  complaint  taxpayers  refer 
to  Mr.  Mangerich  as  "an  employee  of  the  Government 
of  Guam"  (R.  58)  and,  as  already  pointed  out,  in  their 
brief  (p.  41)  taxpayers  concede  that  Mr.  Marshall  "did 
accurately  relate"  among  others  "the  turning  over  to 
agents  of  the  Government  of  Guam  of  the  sums  with- 
held from  appellants'  pay  upon  the  demand  of  agents  of 
Guam. ' ' 

However,  taxpayers  in  their  brief  (p.  42)  assert 
that — 

they  believe  the  plain  text  of  the  Organic  Act  of 
Guam  does  not  create  a  local  tax  but  does  confer 
upon  the  territorial  Government  the  proceeds  of 
any  Federal  taxes  derived  from  Guam,  and  that 
lacking  any  statutory  authority  or  delegation  no 
local  official  possesses  any  legal  right,  duty  or  au- 
thority to  perform  any  actions  in  connection  with 
income  tax,  and  therefore,  all  acts  of  such  officers 
as  set  forth  in  the  affidavit  of  Mr.  Marshall  are  un- 
warranted and  constitute  no  valid  defense  to  ap- 
pellees. 

This  amounts  merely  to  a  restatement  of  taxpayers' 
oft  reiterated  primary  position  that  the  income  tax  im- 
posed by  Section  31  of  the  Organic  Act  is  a  federal — 
and  not  a  territorial  tax — from  which  they  deduce  as  a 
corollary  the  proposition  that  it  is  to  be  administered 
by  federal  and  not  territorial  officials." 


^^  It  has  already  been  pointed  out  earlier  in  this  Point  II  that 
taxpayers'  argument  here  indicates  they  would  claim  exemption 
from  any  tax  payment  in  case  the  tax  is  held  to  be  federal,  finding 
supposed  support  for  such  a  contention  in  1939  Code  Sections  251 
and  1621(a)(8)(B). 
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Nevertheless,  this  Court  has  definitely  ruled  in  the 
Lag  nana  case  that  the  tax  is  territorial  and  not  federal 
and  is  to  be  collected  by  the  officers  of  the  Government 
of  Guam.  See  also  the  discussion  in  the  opinion  of  the 
court  belo^Y  in  ^YiJson  \.  Kennedy,  supra,  where  the 
authority  of  the  officers  of  Guam  to  collect  the  tax  is 
directly  sustained. 

Except  for  vague  and  generalized  averments  in  their 
complaint,  taxpayers  make  no  showing  whatsoever  that 
Mr.  Mangerich  is  not  the  Commissioner  of  Revenue  and 
Taxation  for  Guam  and  that  the  Conunissioner  of  Eev- 
enue  and  Taxation  is  not  the  proper  officer  to  issue 
warrants  for  distraint  and  make  levies.  As  noted,  tax- 
payers do  not  dispute  that  Mr.  Mangerich  is  an  agent 
or  employee  of  Guam.  The  well-recognized  presump- 
tion exists  that  public  officials  will  discharge  their  duties 
honestly  and  in  accordance  with  rules  of  law  or,  as  oth- 
erwise stated,  that  a  presumj^tion  of  regularity  at- 
taches to  official  proceedings  and  acts.  Lieherman  v. 
Van  DeCarr,  199  U.S.  552:  United  States  v.  Fratrick, 
140  F.  2d  5,  7  (C.A.  7th).  Mr.  Mangerich 's  official  ac- 
tions then  in  issuing  warrants  and  levies  has  attached 
to  them  the  presumption  of  regularity,  and  the  conclu- 
sions and  vague  characterizations  implying  the  con- 
trary in  taxpayers'  complaint  are  completely  ineffective. 

Taxpayers  chose  to  rest  upon  their  complaint  and  of- 
fered no  proof  by  affidavit  or  otherwise  in  opposition 
to  the  motion  for  summary  judgment,  although  notice 
of  motion  was  served  on  Februarj"  17,  1955,  and  the 
hearing  was  not  had  until  March  4.  1955.  (R.  69.) 
Nor  did  taxpayers  offer  at  the  hearing  to  submit  any 
proof  that  Mr.  Mangerich,  as  Conmiissioner  of  Revenue 
and  Taxation,  was  not  authorized  to  perform  the  offi- 
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cial  acts  of  distraint  and  levy  which  he  did  perform. 
The  amended  complaint  served  on  the  day  before  the 
hearing  (R.  62)  did  not  serve  to  impair  in  any  way  the 
employers'  proof  on  the  summary  judgment  motion  and 
substantially  added  nothing  to  what  previously  had 
been  before  the  Court.  See  Point  III,  infra.  The  hold- 
ing of  the  Second  Circuit  in  Engl  v.  Aetna  Life  Ins. 
Co.,  139  F.  2d  469,  473  (C.A.  2d),  is  here  entirely  perti- 
nent, as  follows : 

Hence  we  have  often  held  that  mere  formal  de- 
nials or  general  allegations  which  do  not  show  the 
facts  in  detail  and  with  precision  are  insufficient  to 
prevent  the  award  of  summary  judgment.  [Citing 
cases.] 

Moreover,  in  Gifford  v.  Travelers  Protective  Assn., 
153  F.  2d  209,  211,  this  Court  ruled: 

Where  a  defendant  presents  evidence  on  which  it 
would  be  entitled  to  a  directed  verdict  if  believed 
and  which  the  plaintiff  does  not  discredit  as  dis- 
honest, it  rests  on  the  plaintiff,  in  opposing  defend- 
ant's motion  for  summary  judgment,  at  least  to 
specify  some  opposing  evidence  tvhich  it  can  ad- 
duce and  ivJiich  will  change  the  result.  [Italics 
supplied.] 

If  any  possible  ground  existed  to  support  a  claim  that 
Mr.  Mangerich's  official  proceedings  as  Commissioner 
of  Revenue  and  Taxation  are  not  entirely  authorized 
or  proper,  surely  it  was  incumbent  on  taxpayers  to 
specify  any  supposed  opposing  evidence  upon  which 
they  rely.  See  also  Surkin  v.  Charteris,  197  F.  2d  77, 
79  (C.A.  5th). 


32 

In  any  event,  surely  the  District  Court  in  a  small 
community,  such  as  Guam,  was  warranted  in  taking 
judicial  notice  of  the  existence  of  the  office  of  Commis- 
sioner of  Revenue  and  Taxation  and  of  the  individual, 
who  was  the  incumbent  of  that  office.  The  Organic  Act 
fully  vests  the  executive  authority  of  the  Government 
of  Guam  in  the  Governor,  who  has  power  to  appoint  offi- 
cers, who  is  directed  faithfully  to  execute  the  laws  of 
the  United  States  applicable  to  Guam  and  the  laws  of 
Guam,  and  upon  whom  is  conferred  the  power  to  issue 
executive  regulations.  Organic  Act  of  Guam,  Sections 
6(a),  (b)  and  (c)  and  9(b)  and  (c)  (Appendix,  infra). 

Moreover,  among  the  income  tax  laws  in  force  in  the 
United  States,  which  by  Section  31  were  held  to  be  like- 
wise in  force  in  Guam,  Avere  Section  1622  of  the  1939 
Code  making  provision  for  collection  of  the  income  tax 
at  source  by  withholding/-  and  Sections  3690,  3692  and 
3710(a)  and  (b)  of  the  1939  Code  (Appendix,  infra) 
granting  authority  to  distrain  and  levy  and  making  pro- 
vision for  surrender  of  property  subject  to  distraint.^^ 
In  I.T.  4046,  stipra,  pp.  58-59,  it  is  said : 

I.T.  2946  (C.B.  XIV-2, 109  (1935))  holds  in  part 
that  the  United  States  and  the  Virgin  Islands  are 
separate  and  distinct  taxing  jurisdictions  although 
their  income  tax  laws  arise  from  an  identical  stat- 
ute applicable  to  each.  It  is  stated  in  that  ruling 
that  it  will  be  necessary,  in  some  sections  of  the 
law  (Revenue  Act  of  1934),  to  substitute  the  words 
"Virgin  Islands"  for  the  Avords  "United  States" 
in  order  to  give  the  law  proper  effect  in  those 


^-  Section  3402  of  the  1954  Code  is  substantially  identical. 
^^  Sections  6331  and  6332  of  the  1954  Code  contain  substantially 
equivalent  provisions. 
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islands.  It  is  believed  that  the  same  principles 
are  applicable  to  Guam  in  view  of  the  above-men- 
tioned provisions  of  the  Organic  Act  of  Guam. 

On  the  same  principle  it  is  o])viously  proper  in  order 
to  carry  out  the  intent  of  Congress  in  Section  31  of  the 
Organic  Act  to  substitute  for  the  words  "the  collector" 
or  his  "deputy"  in  Sections  3690,  3692  and  3710  of  the 
1939  Code  and  for  "the  Secretary  or  his  delegate"  in 
Sections  6331  and  6332  of  the  1954  Code,  the  designa- 
tion of  the  appropriate  officer  of  the  Government  of 
Guam  fulfilling  like  functions  in  its  revenue  system, 
namely,  here  the  Conmiissioner  of  Revenue  and  Taxa- 
tion. The  court  below  applied  this  principle  in  the  in- 
stant context  in  Wilson  v.  Kennedy,  supra. 

Moreover,  from  earliest  times  it  has  been  recognized 
that  the  executive  implicitly  possesses  the  power  by  a 
sunnnary  seizure  of  property  to  enforce  j^ayment  of  tax 
debts  owed  to  the  state.  At  common  law  this  procedure 
existed  even  prior  to  Magna  Charta}'^  Apparently 
legislation  served  principally  to  ameliorate  it.  The 
Governor  of  Guam  who,  as  already  has  been  seen,  is 
required  to  execute  the  laws  of  the  United  States  ap- 


^^  Thus  in  the  landmark  case,  Murray's  Lessee  v.  Hoboken  Land 
and  Improvement  Co.,  18  How.  272,  277,  the  Supreme  Court  said: 
We  apprehend  there  has  been  no  period,  since  the  establish- 
ment of  the  English  monarchy,  when  there  has  not  been,  by 
the  law  of  the  land,  a  summary  method  for  the  recovery  of 
debts  due  to  the  crown,  and  especially  those  due  from  receivers 
of  the  revenues.  It  is  difficult,  at  this  day,  to  trace  with  preci- 
sion all  the  proceedings  had  for  these  purposes  in  the  earliest 
ages  in  the  common  law.  That  they  were  summary  and  severe, 
and  had  been  used  for  purposes  of  oppression,  is  inferable  from 
the  fact  that  one  chapter  of  Magna  Charta  treats  of  their 
restraint. 

See  also  Phillips  v.  Commissioner,  283  U.S.  589,  595-596. 
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plicable  to  Guam  and  the  laws  of  Guam,  and  upon  whom 
is  conferred  the  power  to  issue  executive  regulations  and 
in  whom  is  vested  the  executive  authority  of  the  Govern- 
ment of  Guam,  would,  it  is  submitted,  without  more 
possess  the  authority  to  institute  through  the  officers 
of  Guam  proceedings  for  distraint  and  levy  in  collec- 
tion of  taxes  imposed  by  Congress  as  a  territorial  tax 
upon  the  inhabitants  of  Guam.  Hence,  even  without 
application  of  Sections  3690,  3692,  and  3710  of  the  1939 
Code  (and  their  cognates  under  the  1954  Code),  sub- 
mittedly  the  Governor  possesses  the  power  through  the 
agency  of  a  subordinate  official,  in  the  exercise  of  the 
executive  authority  of  the  Government  of  Guam  vested 
in  him,  to  seize  property  in  payment  of  taxes  due 
Guam/^ 

In  summary  then,  all  which  taxpayers  actually  have 
set  forth  is  a  legal  conclusion  that  the  instant  tax  is 
federal,  not  territorial,  and  allegedly  therefore  should 
not  be  administered  by  territorial  officers.  On  this 
point  the  La  guana  case  directly  rules  against  them. 
They  have  made  no  showing  whatsoever  that,  assuming 
the  tax  is  territorial,  it  was  not  administered  by  duly 
authorized  territorial  officials.  They  have  in  no  way 
overcome  the  presimiption  of  regularity  attaching  to 
the  official  proceedings  concededly  taken  by  the  Com- 
missioner of  Revenue  and  Taxation.  Under  the  terms 
of  Section  31   of  the   Organic  Act   the  appropriate 


^^  See  also  Sec.  5100  of  the  Government  Code  of  Guam  (1952) ,  en- 
acted by  the  Territorial  Legislature  which  declares  that — 

There  is  within  the  Executive  Branch  of  the  government  of 
Guam  a  Department  of  Finance.  The  Director  of  Finance 
is  the  head  of  the  Department  of  Finance.  The  Director  of 
Finance  is  appointed  by  the  Governor  with  the  consent  of  the 
Legislature. 
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provisions  of  the  Internal  Revenue  Code  of  1939 
and  1954  would  apply,  and  in  any  event  the  executive 
authority  of  the  Government  of  Guam  possesses  in- 
herently, like  the  executives  of  other  English  and 
American  commonwealths,  the  power  traditionally  to 
authorize  summary  and  distraint  proceedings  for  the 
collection  of  taxes  due. 

Ill 

The  District  Court  Correctly  Held  That  the  Amendment  to  the 
Complaint  by  the  Addition  of  the  Fourth  Count  Did  Not 
Defeat  the  Motion  for  Summary  Judgment 

The  motion  for  summary  judgment  and  notice  of 
hearing  for  the  motion,  as  already  pointed  out,  were 
served  on  February  17,  1955,  returnable  fifteen  days 
later  on  March  4,  1955.  (R.  53,  69.)  Surely  this  was 
ample  notice.  Rule  56(c)  (Appendix,  infra)  pre- 
scribes that  the  motion  shall  be  served  at  least  ten  days 
before  the  time  fixed  for  the  hearing.  Rule  56(c)  also 
provides  that  the  adverse  party  prior  to  the  hearing 
date  may  serve  opposing  affidavits.  Taxpayers  served 
no  opposing  affidavits,  but  on  March  3,  1955,  filed  their 
amended  complaint.  (R.  69.)  Here  (Br.  33-34),  as  on 
the  hearing  in  the  court  below  (R.  73),  taxpayers  insist 
that  the  mere  filing  of  the  amended  complaint  defeated 
the  pending  summary  judgment  motion.  This  conten- 
tion is  plainly  incorrect  as  a  matter  of  law.  A  summary 
judgment  motion  is  not  addressed  to  the  pleadings  and 
is  not  disposed  of  by  a  mere  change  or  amendment  of 
the  pleadings.  The  primary  purpose  of  a  summary 
judgment  motion  is  to  pierce  the  allegations  in  the 
pleadings  to  show  that  no  genuine  issue  of  material  fact 
is  raised.    An  amended  complaint  served  during  such  a 
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motion's  pendency  must  be  considered  as  is  any  other 
competent  and  pertinent  paper.  But  it  does  not  cancel 
out  the  motion  nor  prevent  its  consideration  on  the 
merits.  If  the  court  upon  taking  into  consideration  the 
allegations  of  the  amended  pleadings  finds  that,  never- 
theless, no  material  issue  of  fact  is  raised  and  that  the 
moving  party  is  entitled  to  a  judgment  as  a  matter  of 
law,  the  mere  technical  amendment  of  the  pleading  will 
not  prevent  the  granting  of  the  motion  and  the  allow- 
ance of  summary  judgment.  As  explained  in  6  Moore's 
Federal  Practice  (2ded.)  2056-2057— 

For  if  during  the  pendency  of  a  motion  for  sum- 
mary judgment,  the  adverse  party  amends  his 
pleading  as  of  course  or  is  permitted  to  do  so  by  the 
court,  the  amendment  need  not  defeat  the  pending 
motion,  unless  the  amendment  is  substantial  and 
real  and  not  a  mere  change  in  form. 

See  also  Kowalewski  v.  City  of  Hastings,  112  F.  Supp. 
825  (Minn.),  and  Gordon  Corp.  v.  Cosman,  232  N.  Y. 
App.  Div.  280,  284,  249  N.  Y.  S.  544,  548. 

Here  the  District  Court  carefully  considered  the 
amended  complaint  and  correctly  ruled  that  it  consti- 
tuted no  defense  to  the  summary  judgment  motion.  (R. 
73-74,  78-79.)  The  allegations  of  the  complaint  and 
amended  complaint  have  already  been  stated  and  it 
has  been  pointed  out  that  the  amended  complaint  dif- 
fers only  by  the  addition  of  the  fourth  count,  which, 
after  realleging  the  allegations  of  the  first  and  third 
counts,  adds  that  the  employers,  conspiring  with  Mr. 
Mangerich  (who  "claims"  (R.  60)  to  be  a  duly  ap- 
pointed Commissioner  of  Revenue  and  Taxation  of 
Guam),  and  other  officials  of  Guam  wilfully  deprived 
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taxpayers  and  others  of  a  civil  right  guaranteed  to  them 
by  the  Constitution  of  the  United  States  and  of  the 
Organic  Act  of  Guam,  in  that  their  property  has  been 
confiscated  without  due  process  of  law  and  that  (R.  61) 
under  "color  of  statutory  law  and  regulations"  of  the 
United  States  and  Guam  they  deprived  taxpayers  and 
others  of  their  property  to  the  damage  of  each  taxpayer 
in  the  sum  of  $25,000.  Obviously  this  is  merely  a  re- 
statement of  taxpayers'  familiar  claim  that  Section  31 
of  the  Organic  Act  did  not  impose  a  territorial  tax, 
which  officers  of  Guam  were  authorized  to  collect. 
Since,  as  the  employers  contend  and  as  this  Court  held 
in  the  Laguana  case,  the  territorial  tax  is  valid  and  sub- 
sisting as  a  matter  of  law,  no  right  of  action  exists  in 
taxpayers'  favor  by  reason  of  the  tax  collection,  and 
they  have  not  been  damaged  in  the  amount  of  $25,000 
apiece  or  in  any  other  amount.  Moreover,  even  if  the 
tax  is  not  territorial,  but  federal,  it  is  difficult  to  per- 
ceive how  taxpayers  have  been  injured  by  deprivation 
of  civil  rights  under  (R.  54)  "Chapter  21,  Title  42, 
U.  S.  C.  A., "  as  the  amended  complaint  asserts.  Neither 
by  affidavit  nor  in  their  lengthy  brief  do  they  actually 
justify  a  claim  of  $25,000  damage  or  damage  in  any 
amount. 

The  fourth  count  of  the  amended  complaint  sets  up 
no  new  facts  which  are  substantial  and  is  defective  as  a 
matter  of  law.  Surely  the  District  Court  was  war- 
ranted in  characterizing  this  fourth  court  as  "nothing 
more  than  a  bombastic  and  unsupported  series  of  gen- 
eralizations" (R.  78)  and  in  finding  (R.  80)  that — 

the  addition  at  the  last  moment  of  the  fourth  count 
in  the  amended  complaint  adds  nothing  to  the  basic 
issues  and  it  is  insufficient  to  raise  any  question 
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under  the  civil  rights  statute  of  the  United  States ; 
that  the  defendant's  motion  for  summary  judgment 
is  valid.'^ 

CONCLUSION 

The  judgment  of  the  District  Court  is  correct  and 
should  be  affirmed. 

Respectfully  submitted, 

H.  Beiax  Holland, 

Assistant  Attorney  General. 
Ellis  N.  Slack, 
I.  Henry  Kutz, 

Attorneys, 
Department  of  Justice, 

Washington  25,  D.  C. 
H.  G.  HoM:\rE,  Je., 

United  States  Attorney. 

December,  1955. 


^^  Further  demonstration  of  the  artificiality  of  this  last  minute 
amendment  of  the  complaint  is  seen  in  the  following:  Strangely, 
notwithstanding  that  by  the  time  the  amended  complaint  was  filed, 
as  Mr.  Marshall's  affidavit  shows,  Silvia's  salary  actually  had  been 
distrained  and  levied  upon  (R.  17-18),  the  amended  complaint, 
filed  March  3,  1955,  still  alleges  that  taxpayer  Silvia  "is  informed 
and  believes"   (R.  58)   that  the  employers —  ■ 

will,  on  the  3rd  day  of  November,  1954,  ♦  *  •  confiscate  the 
sum  of  One  Hundred  Nine  Dollars  Sixty  Five  Cents  (S109.65), 
being  the  net  balance  due  to  plaintiff  after  deductions  from  his 
wages  for  the  preceding  week,  and  further,  that  defendants 
will,  on  the  10th  day  of  November  1954,  confiscate  the  sum  of 
One  Hundred  Nine  Dollars  Sixty  Five  Cents  (S109.65).  and 
further,  that  on  the  17th  day  of  November,  1954,  an  unde- 
termined sum  will  be  confiscated  from  the  wages  of  plaintiff 
by  defendants. 

and  pleads  (R.  59)  that  he  "has  no  adequate  remedy  at  law"  and 
requests  injunctive  relief  in  March  from  acts  that  had  occurred  the 
preceding  November  and  December. 
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APPENDIX 

Organic  Act  of  Guam,  c.  512,  64  Stat.  384: 

Sec.  3.    Guam  is  hereby  declared  to  be  an  unin- 

Icorporated  territory  of  the  United  States  and  the 
capital  and  seat  of  government  thereof  shall  be 
located  at  the  city  of  Agana,  Guam.  The  govern- 
ment of  Guam  shall  have  the  powers  set  forth  in 
this  Act  and  shall  have  power  to  sue  by  such  name. 
The  government  of  Guam  shall  consist  of  three 
branches,  executive,  legislative,  and  judicial,  and 
its  relations  with  the  Federal  Government  shall  be 
under  the  general  administrative  supervision  of 
the  head  of  such  civilian  department  or  agency  of 
the  Government  of  the  United  States  as  the  Presi- 
dent may  direct. 

(48  U.S.C.  1952  ed.,  Sec.  1421a.) 

Sec.  6  (a)  The  executive  authority  of  the  gov- 
ernment of  Guam  shall  be  vested  in  an  executive 
officer,  whose  title  shall  be  "Governor  of  Guam", 
and  shall  be  exercised  under  the  supervision  of  the 
head  of  the  department  or  agency  referred  to  in 
section  3  of  this  Act.    *    *    * 

(b)  The  Governor  shall  have  general  super- 
vision and  control  of  all  executive  agencies  and 
instrumentalities  of  the  government  of  Guam.    He 

Ik        shall  faithfully  execute  the  laws  of  the  United 

I        States  applicable  to  Guam,  and  the  laws  of  Guam. 

W        *    *    *    jjg  shall  have  the  power  to  issue  executive 

regulations  not  in  conflict  with  any  applicable  law. 
*    *    * 

(c)  The  Governor  shall  coordinate  and  have 
general  cognizance  over  all  activities  of  a  civil 


40 

nature  of  the  departments,  bureaus,  and  offices  of 
the  Government  of  the  United  States  in  Gruam. 

(48  U.S.C.  1952  ed..  Sec.  1422.) 

Sec.  9.    *    *    * 

(b)  The  Governor  may  appoint  or  remove  any 
officer  whose  appointment  or  removal  is  not  other- 
wise provided  for.  All  officers  shall  have  such 
powers  and  duties  as  may  be  conferred  or  imposed 
on  them  by  law  or  by  executive  regulation  of  the 
Governor  not  inconsistent  with  any  law. 

(c)  The  Governor  shall,  from  time  to  time,  ex- 
amine the  organization  of  the  executive  branch  of 
the  government  of  Guam,  and  shall  determine  and 
carry  out  such  changes  therein  as  are  necessary  to 
promote  effective  management  and  to  execute 
faithfully  the  purposes  of  this  Act  and  the  laws  of 
Guam. 


(48  U.S.C.  1952  ed..  Sec.  1422c.) 

Sec.  30.  All  customs  duties  and  Federal  income 
taxes  derived  from  Guam,  the  proceeds  of  all  taxes 
collected  under  the  internal-revenue  laws  of  the 
United  States  on  articles  ]iroduced  in  Guam  and 
transported  to  the  United  States,  its  Territories, 
or  possessions,  or  consumed  in  Guam,  and  the  pro- 
ceeds of  any  other  taxes  which  may  l)e  levied  by 
the  Congress  on  the  inhabitants  of  Guam,  and  all 
quarantine,  passport,  immigration,  and  natural- 
ization fees  collected  in  Guam  shall  be  covered  into 
the  treasury  of  Guam  and  held  in  account  for  the 
government  of  Guam,  and  shall  be  expended  for 
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the  benefit  and  government  of  Guam  in  accordance 
with  the  annual  budgets. 

(48  U.S.C.  1952  ed.,  Sec.  1421h.) 

Sec.  31.  The  income-tax  laws  in  force  in  the 
United  States  of  America  and  those  which  may 
hereafter  be  enacted  shall  be  held  to  be  likewise  in 
force  in  Guam. 

(48  U.S.C.  1952  ed.,  Sec.  14211.) 

Internal  Revenue  Code  of  1939: 

Sec.  1623  ^^  [As  added  by  Sec.  2(a)  of  the  Current 
Tax  Payment  Act  of  1943,  c.  120,  57  Stat.  126] 
Liability  for  Tax. 

The  employer  shall  be  liable  for  the  payment  of 
the  tax  required  to  be  deducted  and  withheld  under 
this  subchapter,  and  shall  not  be  liable  to  any  per- 
son for  the  amount  of  any  such  payment. 

(26  U.S.C.  1952  ed.,  Sec.  1623.) 
Sec.  3690.    Authority  to  Distrain. 


If  any  person  liable  to  pay  any  taxes  neglects  or 
refuses  to  pay  the  same  within  ten  days  after 
notice  and  demand,  it  shall  be  lawful  for  the  col- 
lector or  his  deputy  to  collect  the  said  taxes,  with 
such  interest  and  other  additional  amounts  as  are 
required  by  law,  by  distraint  and  sale,  in  the  man- 
ner provided  in  this  subchapter,  of  the  goods,  chat- 
tels, or  effects,  including  stocks,  securities,  bank 


"  Section  3403  of  the  Internal  Revenue  Code  of  1954  is  identical. 


42 

accounts,  and  evidences  of  debt,  of  the  person  de- 
linquent as  aforesaid. 

(26  U.S.C.  1952  ed..  Sec.  3690.) 

Sec.  3692.    Levy. 

In  case  of  neglect  or  refusal  under  section  3690, 
the  collector  may  levy,  or  by  warrant  may  author- 
ize a  deputy  collector  to  levy,  upon  all  property 
and  rights  to  property,  except  such  as  are  exempt 
by  the  preceding  section,  belonging  to  such  person, 
or  on  which  the  lien  provided  in  section  3670  exists, 
for  the  payment  of  the  sum  due,  with  interest  and 
penalty  for  nonpayment,  and  also  of  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and 
expenses  of  such  le\y. 

(26  U.S.C.  1952  ed.,  Sec.  3692.) 

Sec.  3710.     Surrender  of  Property  Subject  to 
Distraint. 

(a)  Bequiremeyit. — Any  person  in  possession  of 
property,  or  rights  to  property,  subject  to  dis- 
traint, upon  which  a  levy  has  been  made,  shall, 
upon  demand  by  the  collector  or  deputy  collector 
making  such  levy,  surrender  such  property  or 
rights  to  such  collector  or  deputy,  unless  such 
property  or  right  is,  at  the  time  of  such  demand, 
subject  to  an  attachment  or  execution  under  any 
judicial  process. 

(b)  Penalty  for  Violation. — Any  person  who 
fails  or  refuses  to  so  surrender  any  of  such  prop- 
erty or  rights  shall  be  liable  in  his  own  person  and 
estate  to  the  United  States  in  a  sum  equal  to  the 
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value  of  the  property  or  rights  not  so  surrendered, 
but  not  exceeding  the  amount  of  the  taxes  (includ- 
ing penalties  and  interest)  for  the  collection  of 
which  such  levy  has  been  made,  together  with  costs 
and  interest  from  the  date  of  such  levy. 

***** 

(26  U.S.C.  1952  ed.,  Sec.  3710.) 

Federal  Rules  of  Civil  Procedure : 
Rule  56.    Summary  Judgment 

***** 

(b)  Fo7'  Defending  Party.  A  party  against 
whom  a  claim,  counterclaim,  or  cross-claim  is  as- 
serted or  a  declaratory  judgment  is  sought  may,  at 
any  time,  move  with  or  without  supporting  affi- 
davits for  a  summary  judgment  in  his  favor  as  to 
all  or  any  part  thereof. 

(c)  [As  amended  December  27,  1946]  Motion 
and  Proceedings  Thereon.  The  motion  shall  be 
served  at  least  10  days  before  the  time  fixed  for 
the  hearing.  The  adverse  party  prior  to  the  day 
of  hearing  may  serve  opposing  affidavits.  The 
judgment  sought  shall  be  rendered  forthwith  if  the 
pleadings,  depositions,  and  admissions  on  file,  to- 
gether with  the  affidavits,  if  any,  show  that  there 
is  no  genuine  issue  as  to  any  material  fact  and 
that  the  moving  party  is  entitled  to  a  judgment  as 
a  matter  of  law.  A  summary  judgment,  interlocu- 
tory in  character,  may  be  rendered  on  the  issue  of 
liability  alone  although  there  is  a  genuine  issue  as 
to  the  amount  of  damages. 
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(e)  Form  of  Affidavits;  Further  Testimony.  Sup- 
porting and  opposing  affidavits  shall  be  made  on 
personal  knowledge,  shall  set  forth  such  facts  as 
would  be  admissible  in  evidence,  and  shall  show 
affirmatively  that  the  affiant  is  competent  to  testify 
to  the  matters  stated  therein.  Sworn  or  certified 
copies  of  all  papers  or  parts  thereof  referred  to  in 
an  affidavit  shall  be  attached  thereto  or  served 
therewith.  The  court  may  permit  affidavits  to  be 
supplemented  or  opposed  by  depositions  or  by 
further  affida^its. 
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Civil  Case  No.  65-54 


BRIEF  AMICUS  CURIAE  OF  THE  GOVERNMENT  OF  GUAM 


PRELIMINARY  STATEMENT 

The  Government  of  Guam,  with  the  permission  of  this 
Court,  submits  the  within  brief  amicus  curiae  in  support 
of  the  judgment  of  the  District  Court  of  Guam. 


OPINION  BELOW 

The  opinion  of  the  District  Court  of  Guam  from  which 
this  appeal  is  taken  was  rendered  orally  (R.  78-80),  and 
is  not  reported. 

JURISDICTION 

This  case  was  instituted  by  plaintiffs-appellants  in  the 
District  Court  of  Guam  to  enjoin  the  defendants-appellees 
from  honoring  levies  against  the  wages  of  the  plaintiffs- 
appellants  issued  by  the  Commissioner  of  Revenue  and 
Taxation  of  the  Government  of  Guam  to  collect  the  income 
tax  enacted  by  the  Congress  of  the  United  States  by  Sec- 
tion 31  of  the  Organic  Act  of  Guam,  64  Stat.  384,  392,  48 
U.S.C.,  1952  ed..  Sec.  1421i;  to  enjoin  the  appellees  from 
further  withholding  from  the  wages  of  appellants  and  other 
employees  of  the  appellees  in  payment  of  such  income  tax ; 
for  an  accounting  to  appellants  and  other  employees  for 
sums  withheld  from  their  wages  in  payment  of  such  in- 
come tax  since  January  1,  1951 ;  for  money  damages  in 
favor  of  each  appellant  respectively  in  the  amount  of 
$25,000  for  deprivation  of  their  property  without  due 
process  of  law;  and  a  money  judgment  in  favor  of  ap- 
pellant Lamkin  in  the  amount  of  $504.26  with  interest, 
being  the  amount  of  wages  due  appellant  Lamkin  but  paid 
by  appellees  to  the  Government  of  Guam  in  response  to 
the  levy  of  the  Conmiissioner  of  Revenue  and  Taxation. 

Appellant  Lamkin  is  a  citizen  of  Colorado  and  appel- 
lant Silvia  of  California.  Both  are  employed  by  appellees 
within  the  unincorporated  territory  of  Guam  where  appel- 
lees are  engaged  in  the  construction  of  military  installa- 
tions for  the  United  States.     (R.  1,  54.) 

Jurisdiction  of  the  District  Court  of  Guam  is  pursuant 
to  Section  22(a)  of  the  Organic  Act  of  Guam,  64  Stat.  384, 
389,  48  U.S.C,  1952  ed..  Sec.  1424(a). 

Appellants'  complaint  was  filed  October  28,  1954.  (R. 
3,  68.)  Service  of  summons  was  made  October  30,  1954, 
(R.  68). 


On  February  17,  1955,  appellees  filed  a  motion  to  dis- 
miss because  the  complaint  failed  to  state  a  claim  upon 
which  relief  could  be  granted,  and  for  summary  judgment. 
(R.  12.)  On  the  same  date  notice  was  given  that  the  motion 
would  be  brought  on  for  hearing  on  March  4,  1955.  (R. 
53.) 

On  March  3,  1955,  appellants  filed  an  amended  complaint. 
(R.  54,  69.) 

A  hearing  on  the  motion  was  held  March  4,  1955,  the  Dis- 
trict Court  granting  appellees'  motion  for  summary  judg- 
ment. (R.  71-80,  68.)  Judgment  granting  the  motion  for 
summary  judgment  was  entered  March  15,  1955.  (R.  63.) 

Appellants  filed  notice  of  appeal  on  April  13,  1955.  (R. 
65.) 

Jurisdiction  is  conferred  on  this  Court  by  28  U.S.C,  Sec- 
tions 1291  and  1394,  as  amended  by  the  Act  of  October  31, 
1951,  c.  655,  Sections  48  and  50(a),  65  Stat.  710,  726,  727. 

STATEMENT  OF  THE  CASE 

The  Government  of  Guam  concurs  in  the  statement  set 
forth  in  appellees'  brief,  pages  4-12,  as  a  complete  and 
accurate  presentation. 

QUESTIONS  PRESENTED 

The  questions  presented  are : 

1.  Whether  as  a  matter  of  law  the  appellees  w^ere  re- 
quired to  withhold  from  appellants'  wages  and  to  honor 
distraints  upon  appellants'  wages  in  payment  of  an  in- 
come tax  obligation  to  the  Government  of  Guam  pursuant 
to  Section  31  of  the  Organic  Act  of  Guam. 

2.  Whether  the  existence  of  any  genuine  issue  of  fact 
precluded  the  granting  of  the  motion  for  summary  judg- 
ment. 


3.  ^^Hiether   the  filing  of  the   amended  complaint   pre- 
cluded the  granting  of  the  motion  for  summary  judgment. 

STATUTES  AND  RULES  INVOLVED 

Organic  Act  of  Guam,  c.  512,  64  Stat.  384: 

''Section  3.  Guam  is  hereby  declared  to  be  an  un- 
incorporated territory  of  the  United  States  and  the 
capital  and  seat  of  government  thereof  shall  be  lo- 
cated at  the  city  of  Agana,  Guam.  The  government 
of  Guam  shall  have  the  powers  set  forth  in  this  Act 
and  shall  have  power  to  sue  by  such  name.  The  gov- 
ernment of  Guam  shall  consist  of  three  branches,  execu- 
tive, legislative,  and  judicial,  and  its  relations  with  the 
Federal  Government  shall  be  under  the  general  ad- 
ministrative supervision  of  the  head  of  such  civilian 
department  or  agencv  of  the  Goverament  of  the  United 
States  as  the  President  may  direct."  (48  U.S.C.  1952 
ed..  Sec.  1421a.) 

"Section  6(a).  The  executive  authority  of  the  gov- 
ernment of  Guam  shall  be  vested  in  an  executive  offi- 
cer, whose  title  shall  be  'Governor  of  Guam',  and  shall 
be  exercised  under  the  supervision  of  the  head  of  the 
department  or  agencv  referred  to  in  section  3  of  this 
Act.  *  *  * 

(b)  The  Governor  shall  have  general  supervision 
and  control  of  all  executive  agencies  and  instrumen- 
talities of  the  government  of  Guam.  He  shall  faithfully 
execute  the  laws  of  the  United  States  applicable  to 
Guam,  and  the  laws  of  Guam.  *  *  *  He  shall  have  the 
power  to  issue  executive  regaialtions  not  in  conflict 
with  an  applicable  law.  *  *  * 

(c)  The  Governor  shall  coordinate  and  have  gen- 
eral cognizance  over  all  activities  of  a  civil  nature  of 
the  departments,  bureaus,  and  offices  of  the  Govern- 
ment of  the  United  States  in  Guam."  (48  U.S.C.  1952 
ed.,  Sec.  1422.) 

"Section  9.    *  *  * 

(b)  The  Governor  may  appoint  or  remove  any 
officer  whose  appointment  or  removal  is  not  other- 
wise provided  for.    All  officers  shall  have  such  powers 


and  duties  as  may  be  conferred  or  imposed  on  them 
by  law  or  by  executive  reg-ulation  of  the  Governor  not 
inconsistent  with  any  law. 

(c)  The  Governor  shall,  from  time  to  time,  examine 
the  organization  of  the  executive  branch  of  the  gov- 
ernment of  Guam,  and  shall  determine  and  carry  out 
such  changes  therein  as  are  necessary  to  promote 
effective  management  and  to  execute  faithfully  the 
purposes  of  this  Act  and  the  laws  of  Guam. 

*  *  *  (48  U.S.C.  1952  ed.,  Sec.  1422c.) 

'*  Section  30.  All  customs  duties  and  Federal  income 
taxes  derived  from  Guam,  the  proceeds  of  all  taxes  col- 
lected under  the  internal-revenue  laws  of  the  United 
States  on  articles  produced  in  Guam  and  transported 
to  the  United  States,  its  Territories,  or  possessions, 
or  consumed  in  Guam,  and  the  proceeds  of  any  other 
taxes  which  may  be  levied  by  the  Congress  on  the  in- 
habitants of  Guam,  and  all  quarantine,  passport,  im- 
migration, and  naturalization  fees  collected  in  Guam 
shall  be  covered  into  the  treasury  of  Guam  and  held 
in  account  for  the  government  of  Guam,  and  shall  be 
expended  for  the  benefit  and  government  of  Guam  in 
accordance  with  the  annual  budgets."  (48  U.S.C.  1952 
ed.,  Sec.  1421h.) 

Section  31.  The  income-tax  laws  in  force  in  the 
United  States  of  America  and  those  which  may  here- 
after be  enacted  shall  be  held  to  be  likewise  in  force 
in  Guam."  (48  U.S.C.  1952  ed.,  Sec.  1421i.) 

Internal  Revenue  Code  of  1939 : 
''Section  1621.  Definitions. 
As  used  in  this  subchapter — 


(e)  Number  of  withholding  exemptions  claimed. 

The  term  'number  of  withholding  exemptions 
claimed'  means  the  number  of  withholding  exemptions 
claimed  in  a  withholding  exemption  certificate  in  ef- 
fect under  section  1622(h),  except  that  if  no  such 
certificate  is  in  effect,  the  number  of  withholding  ex- 


emptions   claimed   shall   be   considered   to   be   zero." 
(26  U.S.C.  1952  ed.,  Sec.  1621(e).) 

'^  Section  1623.  Liability  for  Tax. 

The  employer  shall  be  liable  for  the  payment  of  the 
tax  required  to  be  deducted  and  withheld  under  this 
subchapter,  and  shall  not  be  liable  to  any  person  for 
the  amount  of  any  such  payment."  (26  U.S.C.  1952 
ed.,  Sec.  1623.) 

''Section  3690.  Authority  to  Distrain. 

If  any  person  liable  to  pay  any  taxes  neglects  or 
refuses  to  pay  the  same  within  ten  days  after  notice 
and  demand,  it  shall  be  lawful  for  the  collector  or  his 
deputy  to  collect  the  said  taxes,  with  such  interest  and 
other  additional  amounts  as  are  required  by  law,  by 
distraint  and  sale,  in  the  manner  provided  in  this 
subchapter,  of  the  o-oods,  chattels,  or  eifects,  including 
stocks,  securities,  bank  accounts,  and  evidences  of  debt, 
of  the  person  delinquent  as  aforesaid."  (26  U.S.C. 
1952  ed.,  Sec.  3690.) 

''Section  3692.  Levy. 

In  case  of  neglect  or  refusal  under  section  3690, 
the  collector  may  levy,  or  by  warrant  may  authorize  a 
deputy  collector  to  levy,  upon  all  property  and  rights 
to  property,  except  such  as  are  exempt  by  the  pre- 
ceding section,  belonging  to  such  person,  or  on  which 
the  lien  provided  in  section  3670  exists,  for  the  pay- 
ment of  the  sum  due,  with  interest  and  penalty  for 
nonpayment,  and  also  of  such  further  sum  as  shall 
be  sufficient  for  the  fees,  costs,  and  expenses  of  such 
levy."     (26  U.S.C.  1952  ed.,  Sec.  3692.) 

"Section  3710.  Surrender  of  Property  Subject  to 
Distraint. 

(a)  Requirement. — Any  person  in  possession  of 
property,  or  rights  to  property,  subject  to  distraint, 
upon  which  a  levy  has  been  made,  shall,  upon  demand 
by  the  collector  or  deputy  collector  making  such  levy, 
surrender  such  property  or  rights  to  such  collector  or 
deputy,  unless  such  property  or  right  is,  at  the  time 
of  such  demand,  subject  to  an  attachment  or  execution 
under  any  judicial  process. 


(b)  Penalty  for  Violation. — Any  person  who  fails 
or  refuses  to  so  surrender  any  of  such  property  or 
rights  shall  be  liable  in  his  own  person  and  estate  to 
the  ITnited  States  in  a  sum  equal  to  the  value  of  the 
property  or  ri«:hts  not  so  surrendered,  but  not  ex- 
ceeding- the  amount  of  the  taxes  (including  penalties 
and  interest)  for  the  collection  of  which  such  levy 
has  been  made,  together  with  costs  and  interest  from 
the  date  of  such  levy. 

*  *  *"     (26  U.S.C.  1952  ed.,  Sec.  3710.) 

Federal  Rules  of  Civil  Procedure. 
'^Rule  56.  Summary  Judgment. 


(b)  For  Defending  Party.  A  party  against  whom 
a  claim,  counterclaim  or  cross-claim  is  asserted  or  a 
declaratory  -judgment  is  sought  may,  at  any  time,  move 
with  or  mthout  supporting  affidavits  for  a  summary 
judgment  in  his  favor  as  to  all  or  any  part  thereof. 

(c)  Motion  and  Proceedings  Thereon.  The  motion 
shall  be  served  at  least  10  days  before  the  time  fixed 
for  the  hearing.  The  adverse  party  prior  to  the  day 
of  hearing  may  serve  opposing  affidavits.  The  .judg- 
ment sought  shall  be  rendered  forthwith  if  the  plead- 
ings, depositions,  and  admissions  on  file,  together  with 
the  affidavits,  if  any,  show  that  there  is  no  genuine 
issue  as  to  any  material  fact  and  that  the  moving 
party  is  entitled  to  a  judgment  as  a  matter  of  law. 
A  summary  judgment,  interlocutory  in  character,  may 
be  rendered  on  the  issue  of  liability  alone  although 
there  is  a  genuine  issue  as  to  the  amount  of  damages." 

SUMMARY  OF  ARGUMENT 

1.  Appellants  contend  that  their  employers,  the  appellees, 
are  acting  illegally  in  withholding  from  their  wages,  honor- 
ing distraints  upon  their  wages,  and  turning  the  proceeds 
over  to  the  Government  of  Guam  in  payment  of  the  income 
tax  imposed  by  Section  31  of  the  Organic  Act  of  Guam. 
According  to  appellants.   Section  31  merely  extends   the 
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income  tax  laws  of  the  United  States  to  Guam  as  a  Federal 
tax  and  that  consequently  it  is  illegal  for  appellees  to  pay 
such  proceeds  to  the  Government  of  Guam  and  officials  of 
the  Government  of  Guam  have  no  authority  to  enforce  the 
tax. 

Appellees  contend,  in  accordance  with  the  decision  of 
this  Court  in  Laguana  v.  Ansell,  (CA  9,  1954)  212  F.  2d 
207,  affirming  the  decision  of  the  District  Court  of  Guam, 
(DC  Guam,  1952)  102  F.  Supp.  919,  certiorari  denied,  348 
U.S.  830,  75  S.  Ct.  51,  99  L.  Ed.  32,  that  Section  31  creates 
a  separate  territorial  income  tax  to  be  enforced  by  the 
Government  of  Guam. 

The  Laguanu  decision,  which  is  not  even  mentioned  by 
appellants,  cites  the  legislative  history  of  Section  31.  It  is 
shown  that  the  separate  tax  therein  provided  was  derived 
from  a  comparable  tax  enacted  by  Congress  for  the  Virgin 
Islands. 

The  obvious  purpose  of  Section  31  was  to  change  existing 
law  and  provide  revenue  for  the  new  territorial  govern- 
ment. Under  appellants'  construction,  however,  this 
would  not  be  accomplished  because  of  the  exemption  pro- 
visions as  to  income  derived  from  Guam. 

Appellants'  objections  to  the  lack  of  authority  of  Harry 
L.  Mangerich  and  the  tax  enforcement  officials  of  the 
Government  of  Guam  is  again  based  on  appellants'  inter- 
pretation of  Section  31.  Since,  however.  Section  31  creates 
a  territorial  tax  the  objection  fails. 

The  term  "income-tax  laws"  as  used  in  Section  31  is 
not  limited  to  tax  rates,  exemptions  and  deductions  but 
includes  the  various  enforcement  procedures  of  the  In- 
ternal Revenue  Code.  Without  these  enforcement  pro- 
cedures, such  as  authority  to  make  assessments  and  levies, 
to  distrain  on  property,  and  take  other  measures  to  collect 
the  tax,  the  Government  of  Guam  would  be  unable  to  carry 
out  the  intent  of  Congress  in  providing  the  tax. 


The  power  to  enforce  the  territorial  tax  comes  from  the 
Organic  Act  itself,  the  primary  responsibility  being  in  the 
Governor  of  Guam  who  in  turn  may  designate  subordinate 
officials  to  carry  out  enforcement. 

2.  The  instant  case  presents  no  genuine  issue  of  any 
material  fact  that  would  make  the  granting  of  the  sum- 
mary judgment  improper.  There  is  in  effect  agreement 
between  appellants  and  appellees  as  to  the  basic  facts,  and 
their  ditferences  are  in  regard  to  the  legal  conclusions 
to  be  drawn  from  these  facts. 

3.  The  fiUng  by  the  appellants  of  an  amended  complaint, 
on  the  day  before  the  hearing  of  appellees'  motion  for  sum- 
mary judgment,  did  not  preclude  the  District  Court  from 
granting  the  motion.  The  amended  complaint  presented  no 
new  allegations  raising  an  issue  of  fact  or  in  any  way  jus- 
tifying the  denial  of  appellees'  motion. 

ARGUMENT 
INTRODUCTION 

The  instant  case  is  the  third  of  three  appeals  from  the 
District  Court  of  Guam  presently  pending  before  this 
Court,  all  of  which  raise  the  same  common  fundamental 
question  of  law.  The  other  two  cases,  Wilson  v.  Kennedy, 
No.  14,593,  and  PJielan  v.  Taitano,  No.  14,585,  were  heard 
and  submitted  on  December  12,  1955. 

The  common  question  of  law  in  all  these  cases  is  whether 
or  not  Section  31  of  the  Organic  Act  of  Guam  creates  a 
separate  territorial  income  tax  to  be  enforced  by  the 
Government  of  Guam. 

This  question  has  already  been  decided  in  the  affirmative 
by  this  Court  in  Laguama  v.  Ansell,  (CA  9,  1954)  212  F.  2d 
207,  affirming  the  District  Court's  opinion,  (DC  Guam, 
1952)  102  F.  Supp.  919.  The  Supreme  Court  denied 
certiorari,  348  U.S.  830,  75  S.  Ct.  51,  99  L.  Ed.  32.  It  may 
be  noted  that  the  United  States  intervened  in  the  Lagua-na 
case  in  support  of  the  separate  tax  construction. 
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Appellees  Were  Required  as  a  Matter  of  Law  to  Withhold  From 
Appellants'  Wages  and  to  Honor  Distraints  Upon  Appel- 
lants' Wages  in  Payment  of  an  Income  Tax  Obligation  to 
the  Government  of  Guam  Pursuant  to  Section  31  of  the 
Organic  Act  of  Guam 

The  affidavit  of  J.  Russell  Marshall,  project  manager  for 
the  appellees  in  Guam,  in  support  of  appellees'  motion  for 
summary  judgment  (R.  13-53),  in  effect  concedes  the  sub- 
stance of  the  allegations  of  fact  in  the  complaint  but 
indicates  that  the  actions  of  the  appellees  were  in  response 
to  law. 

Whether  or  not  appellees  have  acted  in  response  to  law 
in  withholding  wages  from  the  appellants  and  other  em- 
ployees, in  honoring  levies  on  the  wages  of  appellants,  and 
in  turning  the  proceeds  over  to  the  Government  of  Guam 
depends  upon  the  interpretation  to  be  given  Section  31  of 
the  Organic  Act.    This  section  reads  as  follows : 

"Section  31.  The  income-tax  laws  in  force  in  the 
United  States  of  Amei-ica  and  those  which  may  here- 
after be  enacted  shall  be  held  to  be  likewise  in  force 
in  Guam." 

The  contention  of  tlie  appellees,  which  has  also  been  the 
position  of  the  United  States  and  the  Government  of  Guam 
in  prior  litigation,  is  that  Section  31  creates  a  separate 
territorial  income  tax,  payable  to  the  Govermnent  of  Guam, 
and  to  be  enforced  by  the  Government  of  Guam. 

Appellants'  contention  is  summarized  (Appellants' 
Brief,  42-43)  as  follows: 

"Appellants  wish  to  make  clear  their  position  that 
they  executed  Federal  withholding  forms  authorizing 
withholding  for  Federal  taxes  due,  if  any,  and  for  no 
other  purpose.  That  they  believe  the  plain  text  of  the 
Organic  Act  of  Guam  does  not  create  a  local  tax 
but  does  confer  upon  the  territorial  Government  the 
proceeds  of  any  Federal  taxes  derived  from  Guam,  and 
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that  lacking  any  statutory  authority  or  delegation  no 
local  ofiScial  possesses  any  legal  right,  duty  or  authority 
to  i^erform  any  actions  in  connection  with  income  tax, 
and  therefore,  all  acts  of  such  officers  as  set  forth  in 
the  affidavit  of  Mr.  Marshall  are  unwarranted  and  con- 
stitute no  valid  defense  to  appellees. 

***** 

''Appellants  deem  it  clear  that  the  District  Court  of 
Guam  holds  that  there  exists  in  Section  31  of  the 
Organic  Act  (14211  T  48  U.S.C.A.)  a  separate  and 
distinct  local  income  tax,  similar  in  text  to  the  Federal, 
though  changed  in  certain  respects. 

''The  District  Court  of  Guam  in  reaching  this  con- 
clusion, we  suhmit,  ig-nored  the  canons  of  statutory 
construction,  and  is  either  legislating  judicially  or 
accepting  the  executive  legislative  acts  of  the  Govern- 
ment of  Guam.  The  District  Court  of  Guam  further 
ignores  the  provisions  and  plain  meaning  of  Section  30 
of  the  Organic  Act  of  Guam  (1421h  T  48  U.S.C.A.). 
It  is  believed  that  both  sections  should  be  read  to- 
gether, the  one  by  its  plain  text  extends  the  Federal 
income  tax  statutes  to  embrace  Guam ;  the  other  giving 
to  the  local  Government  the  proceeds  of  Federal  taxes, 
no  mention  being  made  of  local  taxes." 

The  same  basic  legal  question  underlying  the  present  case 
was  decided  by  this  Court  in  Laguana  v.  Ansell,  supra. 

In  the  Lagumia  case  plaintiff  Laguana  sued  defendant 
Ansell,  the  Acting  Tax  Commissioner  and  Acting  Treasurer 
of  the  Government  of  Guam,  for  a  refund  of  the  tax  with- 
held from  his  wages  and  paid  into  the  Treasury  of  Guam. 
The  factual  situation  is  thus  identical  with  the  instant  case 
in  so  far  as  appellants  are  objecting  to  the  actions  of  the 
appellees  in  withholding  from  wages  of  the  appellants  and 
their  other  employees  and  paying  the  proceeds  to  the 
Government  of  Guam. 

The  opinion  of  the  District  Court,  under  date  of  Feb- 
ruary 29,  1952,  states  at  page  920  and  following  of  102  F. 
Supp.  919 : 
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"The  position  taken  by  the  taxpayer  is  that  Sec.  31 
made  applicable  to  Guam  the  Federal  income-tax  laws 
as  such,  including  any  provisions  granting  exemptions 
from  taxation  on  income  derived  from  sources  within    _ 
possessions  of  the  United  States,  26  U.S.C.A.,  Sections   ■ 
251  and  252. 

"The  position  taken  by  the  governments  is  that  the 
effect  of  Sec.  31  is  to  set  up  a  separate  income-tax 
system  for  Guam  which  is  a  duplicate  of  the  Federal 
income-tax  system;  that  the  United  States  Congress 
in  exercising  its  authority  to  legislate  for  the  un- 
incorporated territories  and  possessions  has  estab- 
lished a  separate  and  distinct  taxing  jurisdiction  which 
contemplates  collection  of  the  tax  by  territorial  officials 
for  the  use  and  benefit  of  the  inhabitants  of  the  ter- 
ritory; that  in  the  alternative  the  taxpayer  cannot  be 
heard  to  complain  in  the  instant  case  as  the  tax  was 
owing  and  reached  the  eventual  source  for  which  it 
was  intended. 


"It  seems  to  me  that  it  is  little  more  than  vagrant 
intellectual  exercise  to  assume  that  in  these  days  of 
great  challenge  the  United  States  Congress  intended 
by  Sec.  31  to  do  less  than  impose  the  full  burden  of 
income  taxation,  measured  by  the  Federal  tax,  in  this 
unincorporated  territory.  Even  the  very  limited  dis- 
cussion indicates  that  the  Congress  was  fully  aware  of 
the  fact  that  it  was  taxing  those  who  may  have 
previously  come  within  one  or  more  of  the  exemptions 
in  26  U.S.C.A.,  Section  251  and  252. 

"The  United  States  Treasury  Department  has  con- 
strued Sec.  31  as  establishing  a  territorial  tax  to  be 
administered  by  the  officials  of  the  Guam  government 
and  the  United  States  supports  that  holding,  1951-6- 
13559, 1.T.  4046.  The  taxpayer  has  therefore  complied 
with  the  instructions  of  both  governments  in  meeting 
his  tax  liability  and  his  tax  has  covered  into  the 
treasury  of  Guam.  He  cannot  now  be  heard  to  say 
that  the  tax  should  be  returned  to  him  in  order  that  it 
be  paid  to  the  United  States  and  returned  to  the 
Guam  treasury  from  which  it  was  taken.  The  case  of 
Stone  V.  White,  301  U.S.  532,  57  S.  Ct.  851,  81  L.  Ed. 
1265,  disposes  of  any  such  contention. 
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''The  question  remains  as  to  whether  Sec.  31  imposes 
a  Federal  tax  to  be  collected  by  the  United  States  or 
a  territorial  tax  to  be  collected  by  the  Government  of 
Guam. 


"As  the  governments  point  out,  however,  in  those 
instances  when  Congress  has  made  the  income-tax  laws 
in  force  in  the  United  States  applicable  to  possessions 
it  has  in  the  two  major  instances  of  the  Philippines 
and  Puerto  Eico  directed  that  such  tax  was  to  be  col- 
lected by  the  territorial  governments;  and  the  courts 
have  held  that  the  effect  of  such  legislation  was  to 
levy  a  territorial  tax.  Lawrence  v.  Wardell,  9  Cir., 
273  F.  406;  Robinette  v.  Commissioner  of  Internal 
Revenue,  6  Cir.,  139  F.  2d  285.  Later  both  the 
Philippines  and  Puerto  Rico  were  given  authority  to 
adopt  their  own  income-tax  laws. 

''The  Naval  Appropriations  Act  of  1921,  42  Stat. 
122,  123,  contained  the  following  proviso:  'That  the 
income  tax  laws  now  in  force  in  the  United  States  of 
America  and  those  which  may  hereafter  be  enacted 
shall  be  held  to  be  likewise  in  force  in  the  Virgin 
Islands  of  the  United  States,  except  that  the  proceeds 
of  such  taxes  shall  he  paid  into  the  treasuries  of  said 
islands.'     (Italics  supplied.) 

"It  does  not  appear  that  this  proviso  has  been  the 
subject  of  reported  litigation  but  the  United  States 
Treasury  construed  it  in  its  opinion  I.T.  2946  (C.B. 
X14-2,  109  (1935))  as  establishing  separate  and  dis- 
tinct taxing  jurisdictions  although  their  income-tax 
laws  arose  from  an  identical  statute  applicable  to  each. 
In  its  opinion  I.T.  4046,  1951-6-13559  is  similarly  con- 
strued Sec.  31,  supra,  as  establishing  a  separate  ter- 
ritorial tax  in  Guam  and  that  Section  251(a)  of  the 
Internal  Revenue  Code  is  applicable  insofar  as  taxes 
due  the  United  States  are  involved. 

"Regardless  of  my  initial  view  that  Sec.  31  imposed 
a  Federal  tax  to  be  collected  by  the  United  States,  I 
believe  that  I  shall  add  to  any  existing  confusion  by 
persisting  in  that  view  in  the  light  of  the  position 
taken  by  the  governments  involved  and  my  conviction 
that  in  any  event  a  tax  is  imposed.     I  hold  that  the 
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effect  of  Sec.  31  is  to  impose  a  territorial  tax  to  be 
collected  by  tbe  proper  officials  of  the  Government  of 
Guam. ' ' 

This  Court  affirmed  the  decision  of  the  District  Court 
on  April  15,  1954  by  stating,  212  F.  2d  207 : 

*'For  the  reasons  given  in  the  Court's  opinion  filed 
Februaiy  29,  1952,  102  F.  Supp.  919,  the  judgment 
is  affirmed." 

The  appellants  in  the  instant  case  are  thus  in  effect  asking 
that  the  Laguaua  decision  be  overruled.  However,  they  do 
not  ask  this  expressly.  In  fact  the  appellants  completely 
ignore  the  Laguana  case  !  They  argue  as  if  the  present 
appeal  were  a  case  of  first  instance — as  if  the  LaguanU' 
case  had  never  been  filed  and  determined. 

In  contending  that  Section  31  merely  "extends  the  Fed- 
eral income  tax  statutes  to  embrace  Guam,"  the  proceeds 
of  which  are  given  to  the  Government  of  Guam  pursuant  to 
Section  30  (Appellants'  Brief,  43),  appellants  fail  to  men- 
tion that  their  interpretation  of  Section  31  would  effect  no 
significant  change  in  prior  existing  law. 

The  United  States  income  tax  has  long  applied  to  income 
earned  in  Guam  by  United  States  citizens,  but  the  exemp- 
tion provided  by  Section  251  of  the  United  States  Internal 
Revenue  Code  of  1939^  permitted  an  avoidance  of  the  tax 
with  reference  to  income  earned  in  Guam,  Guam  being  a 
''possession"  as  used  in  the  section.  Taxpayers  who  were 
citizens  of  Guam  but  not  of  the  United  States  were  also 
granted  an  exemption  by  Section  252(a).-  Further,  under 
Section  1621(a)  (8)  (B),^  wages  coming  under  the  exemption 
were  not  subject  to  withholding. 


1  Section  931  of  the  Internal  Revenue  Code  of  1954. 

2  Section  932(a)  of  the  Internal  Revenue  Code  of  1954. 

3  Section  3401(a)  (B)  of  the  Internal  Revenue  Code  of  1954. 
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The  purpose  of  Section  31,  however,  as  shown  in  its 
legislative  history,  recited  in  the  Laguana  opinion,  102  F. 
Supp.  at  pages  920-921,  was  to  tax  income  earned  in  Guam 
which  had  previously  escaped  taxation.  At  the  time  it  was 
also  intended  to  grant  this  additional  revenue  to  the  Gov- 
ernment of  Guam  for  its  support.  Under  appellants'  inter- 
pretation this  two-fold  purpose  would  be  completely 
frustrated. 

Thus  appellants  argue  that  under  Section  1621(a)(8)(B) 
of  the  Internal  Revenue  Code  of  1939  the  withholding  pro- 
visions do  not  apply  to  their  wages.  (Appellants'  Brief, 
27,  32.)  They  also  argue  for  the  continued  application  of 
the  exemption  provided  by  Section  251  of  the  Internal 
Revenue  Code  of  1939.     (Appellants'  Brief,  56.) 

In  ruling  that  Section  31  established  a  separate  terri- 
torial tax,  the  District  Court  in  the  Laguana  opinion  ruled 
that  these  provisions  did  not  apply.  Thus  in  the  opinion, 
page  921  of  102  F.  Supp.  it  is  stated: 

''Even  the  very  limited  discussion  indicates  that 
the  Congress  was  fully  aware  of  the  fact  that  it  was 
taxing  those  who  may  have  previously  come  within  one 
or  more  of  the  exemptions  in  26  U.S.C.A.  Sections  251 
and  252." 

In  its  formal  conclusions  of  law  in  the  Laguana  case  (not 
included  in  the  opinion)  the  Court  was  explicit  as  to  the 
withholding  exemption : 

"Although  upon  the  facts  as  found  by  the  Court,  the 
plaintiff  fulfills  the  requirements  of  Section  1621(a) 
(8)(B)  of  the  Internal  Revenue  Code  of  the  United 
States,  the  benefits  of  that  section  are  not  available  to 
plaintiff  by  virtue  of  Section  31  of  the  Organic  Act 
of  Guam." 

Sections  251  and  252(a)  continued  to  apply,  of  course, 
after  the  enactment  of  Section  31,  with  regard  to  the  Fed- 
eral income  tax.    But,  as  has  been  indicated,  they  have  no 
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application  to  the  separate  territorial  tax  created  by  Sec- 
tion 31. 

In  this  connection  it  is  pointed  out  that  in  the  Internal 
Revenue  Code  of  1954,  passed  after  the  decision  of  this 
Court  in  the  Laguana  case,  Sections  931  and  932(a)  remain 
substantially  identical  to  the  former  comparable  Sections 
251  and  252(a).  However,  an  additional  provision,  Section 
932(c),  has  been  added  making  specific  reference  to  the 
application  of  the  United  States  income  tax  laws  to  Guam 
under  Sections  30  and  31  of  the  Organic  Act. 

Even  more  striking  approval  by  Congress  of  the  decision 
in  the  Laguana  case  has  been  indicated  by  Public  Law  321, 
84th  Congress,  approved  August  9,  1955,  which  amends  in 
part  Section  3401  of  the  Internal  Revenue  Code  of  1954 
to  read  as  follows: 

'VSec.  3401.    Definitions. 

(a)  Wages.  For  purposes  of  this  chapter,  the  tenn 
'wages'  means  all  remuneration  (other  than  fees  paid 
to  a  public  official)  for  services  performed  by  an  em- 
ployee for  his  employer,  including  the  cash  value  of  all 
remuneration  paid  in  any  medium  other  than  cash ;  ex- 
cept that  such  term  shall  not  include  remuneration 
paid — 

*         *         #         * 

(8)  (A)  for  services  for  an  employer  (other  than 
the  United  States  or  any  agency  thereof) — 

(i)  performed  by  a  citizen  of  the  United  States, 
if,  at  the  time  of  the  payment  of  such  remuneration, 
it  is  reasonable  to  believe  that  such  remuneration 
will  be  excluded  from  gross  income  under  section 
911;  or 

(ii)  performed  in  a  foreign  country  or  in  a  pos- 
session of  the  United  States  by  such  a  citizen  if,  at 
the  time  of  the  payment  of  such  remuneration,  the 
employer  is  required  by  the  law  of  any  foreign 
country  or  possession  of  the  Umted  States  to  with- 
hold  income  tax  upon  such  remuneration;  *  *  *" 
(Amendment  to  prior  law  indicated  by  italics.) 
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The  effect  of  this  amendment,  adding  the  reference  to 
''possession  of  the  United  States,"  is  to  exempt  from  the 
United  States  mthholding  tax  any  income  which  is  subject 
to  withholding-  by  a  possession  of  the  United  States. 

** Possession"  includes,  of  course,  the  unincorporated 
territory  of  Guam.  Section  25,  Organic  Act  of  Guam ;  48 
U.S.C.,  1952  ed.,  Section  1421c(b). 

The  legislative  history  of  Public  Law  321,  shows  that 
Senate  Report  No.  1244,  July  29,  1955,  of  the  Senate  Com- 
mittee on  Finance  accepted  House  Report  No.  1354,  July 
23,  1955,  of  the  House  Committee  on  Ways  and  Means, 
which  states,  in  part: 

' '  Reasons  for  Bill. 

Under  present  law  the  wages  of  a  United  States 
citizen  employed  in  Puerto  Rico  or  a  possession  of  the 
United  States  may  under  certain  circumstances  be  re- 
duced by  withholding  for  the  income  tax  of  Puerto 
Rico  or  the  possession  as  well  as  for  the  Federal  in- 
come tax.  This  is  true  even  though  eventually  the 
foreign  tax  credit  in  these  cases  usually  relieves  the 
taxpayer  of  most  or  all  of  the  Federal  income  tax 
liability.  This  has  presented  especially  serious  prob- 
lems in  the  case  of  Puerto  Rico  although  the  problem 
also  exists  to  a  lesser  extent  in  the  case  of  the  Virgin 
Islands  and  Guam.  As  a  result  of  this  double  mth- 
holding,  potential  employees  are  reluctant  to  take  jobs 
in  Puerto  Rico  or  the  possessions.  Moreover,  the  In- 
ternal Revenue  Code  already  relieves  United  States 
citizens  who  perfonn  services  in  a  foreigii  country 
(for  an  employer  other  than  the  United  States)  from 
the  withholding  of  the  Federal  income  tax  where  with- 
holding of  a  foreign  income  tax  is  provided."  (Italics 
added.) 

1955  U.  S.  Code  Congressional  and  Administrative 
News,  No.  14,  August  20,  1955,  page  4294. 

Laguana  v.  Ansell  has  been  followed  in  the  District  Court 
of  Guam  by  a  number  of  other  cases. 
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Wilson  V.  Kennedy,  supra,  appeal  presently  pending  in 
this  Court,  is  similar  to  the  instant  case  in  that  the  basic 
issue  as  to  the  proper  interpretation  of  Section  31  is  raised 
by  objecting  to  withholding  from  wages  in  payment  of  the 
territorial  tax  and  also  by  claiming  officials  of  the  Grovern- 
ment  of  Guam  have  no  authority  to  enforce  the  tax.  The 
plaintiffs  are  two  employers  and  two  employees  of  a  differ- 
ent employer.  The  defendants  are  the  then  Commissioner 
of  Revenue  and  Taxation,  the  Governor,  Attorney  General, 
and  Director  of  Finance.  Plaintiffs  sought  a  refund  of 
taxes  collected,  an  injunction  against  future  enforcement, 
and  a  declaratory  judgment  that  there  is  no  territorial  in- 
come tax. 

The  Wilson  case  goes  beyond  the  Laguana  case  among 
other  points  in  regard  to  the  question  of  the  alleged  lack 
of  authority  of  officials  of  the  Government  of  Guam  to 
collect  the  tax,  and  as  to  whether  the  term  ''income-tax 
laws"  as  used  in  Section  31  includes  enforcement  pro- 
visions. 

It  is  stated  in  the  District  Court's  Opinion,  page  158 
of  123  F.  Supp. : 

"The  plaintiffs  in  the  instant  case  apparently  con- 
tend, however,  that  there  are  no  officials  of  the  Govern- 
ment of  Guam  who  have  authority  to  collect  the  tax 
and  that  those  officials  who  pretended  to  exercise  such 
authority  must  repay  the  amounts  collected.  In  the 
first  place  we  must  distinguish  between  Section  31, 
which  makes  the  income  tax  laws  in  force  in  the  United 
States  of  America,  current  and  future,  in  force  in 
Guam,  and  any  authority  the  Guam  Legislature  may 
have  to  legislate  in  the  field.  The  United  States 
Congress  as  the  parent  legislative  body  made  the  'in- 
come tax  laws'  applicable.  We  are  dealing  with  a  law 
of  the  United  States.  In  this  complex  field  it  would 
appear  that  the  Congress  intended  to  do  more  than 
just  levy  taxes.  It  intended  that  the  taxpayer  on 
Guam  should  be  governed  by  the  income  tax  laws  in 
force  in  the  United  States  at  any  given  time.     Like 
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the  taxes  themselves,  enforcement  of  collection  must 
necessarily  vary  or  chancre  at  the  will  of  the  Congress. 
If  the  Government  of  Guam  has  available  facilities 
to  carry  out  that  will,  a  taxpayer  can  hardly  be  heard 
to  complain  that  he  would  prefer  some  different  system 
of  collection.    *  *  * 

' '  The  individual  defendants  are : 

"(a)  The  Governor  of  Guam  who  is  charged  with 
responsibility  faithfully  to  execute  the  laws  of  the 
United  States  applicable  to  Guam  and  the  law  of  Guam, 
48  U.S.C.A.  1422(b),  64  Stat.  386. 

''(b)  The  Attorney  General  of  Guam  who  is  head 
of  the  Department  of  I^aw  for  that  government.  Gov- 
ernment Code  of  Guam,  Section  5101. 

"(c)  The  Director  of  Finance  who  is  the  head  of 
the  Department  of  Finance,  Government  of  Guam, 
Government  Code  of  Guam,  Section  5100. 

*'(d)  Commissioner  of  Revenue  and  Taxation  who 
enforces  and  administers  the  territorial  income  tax 
(affidavit  of  Director  of  Finance). 

''In  the  view  of  this  court  these  plaintiffs  can  rest 
secure  that  those  defendants  are  neither  interlopers  nor 
imposters  but  that  they  are  the  duly  appointed  officials 
whose  responsibility  includes  the  collection  of  income 
taxes  under  Section  31,  the  appropriate  provisions  of 
the  United  States  Revenue  Code,  and  applicable  laws 
of  Guam. 

"The  applicable  provisions  in  the  United  States 
Revenue  Code  to  enforce  the  payment  of  the  territorial 
income  tax  are  'income  tax  laws'  within  the  meaning 
of  section  31  and  are  available  to  the  Director  of 
Finance  or  those  authorized  by  him,  subject  to  those 
non-substantive  changes  in  nomenclature  as  are  neces- 
sary to  avoid  confusion  as  to  the  taxing  jurisdiction 
involved. ' ' 

In  the  instant  case  these  points  decided  in  the  Wilson 
case  are  again  raised.  Appellants  object  to  the  lack  of 
authority  of  the  tax  enforcement  officials  of  the  Govern- 
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meiit  of  Guam.  (Appellants'  Brief,  42,  49,  51,  52,  53.)  The 
complaint  more  specifically  objects  to  tlie  lack  of  authority 
of  Harry  L.  Mangerich  on  behalf  of  the  G-overnment  of 
Guam,  to  make  assessments  and  levies,  and  to  interpret, 
construe,  administer  and  enforce  the  tax  created  by  Section 
31.   (R.  3,  5,  6,  8,  54,  56,  57,  58.) 

However,  appellants'  objection  as  to  the  alleged  lack  of 
authority  is  founded  again  on  the  basic  contention  that  there 
is  no  territorial  income  tax.  Since  the  separate  tax  has 
been  established  by  the  Laguana  case,  the  objection  neces- 
sarily fails. 

Thus  there  is  no  question  of  any  delegation  of  power 
from  the  United  States  Commissioner  of  Internal  Revenue 
to  officials  of  the  Government  of  Guam.  (Appellants'  Brief, 
42,  49,  52.)  Nor  is  it  necessary  for  Congress  to  specify  in 
the  Internal  Revenue  Code  that  it  is  to  be  enforced  in  Guam 
by  officials  of  the  Government  of  Guam. 

Rather,  since  Section  31  creates  a  territorial  tax,  separate 
and  distinct  from  the  Federal  income  tax,  the  authority  of 
officials  of  the  Government  of  Guam  to  enforce  it  stems 
from  the  Organic  Act  itself.  As  mentioned  in  the  Wilson 
case,  supra,  the  Governor  of  Guam  has  the  general  respon- 
sibility of  executing  the  laws  of  the  United  States  applicable 
to  Guam  and  the  laws  of  Guam.  Section  6(b),  Organic 
Act.  The  Governor  in  turn  may  designate  subordinate 
officials  to  perform  these  enforcement  functions.  Sections 
6(b),  9(b)  and  (c).  Organic  Act. 

Appellants'  argument  (Appellants'  Brief,  53)  that  with- 
out legislation  by  the  Legislature  of  Guam  there  can  be 
no  local  authority  to  enforce  the  alleged  separate  territorial 
tax  is  without  basis.  The  authority  to  enforce  comes  direct 
from  the  Organic  Act  and  no  local  implementation  by  the 
Legislature  of  Guam  is  necessary.  Appellants'  argument 
would  give  the  local  legislature  a  veto  power  over  a  tax 
imposed  by  Congress.  As  stated  by  the  Appellate  Division, 
District    Court    of    Guam,    in    Govermnent    of    Guam    v. 
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Kaanehe,  Criminal  Case  No.  6- A,  decided  January  23,  1956, 
(further  discussed,  infra)  and  as  yet  not  reported: 

"The  Organic  Act  of  Guam  needs  no  local  imple- 
mentation nor  publication  to  make  it  etfective,  other 
than  as  provided  by  64  Stat.  393,  48  U.S.C.  1421,  note." 

As  indicated  in  the  Wilson  case,  the  term  "income-tax 
laws"  must  be  interpreted  broadly  to  embrace  all  enforce- 
ment procedures  provided  in  the  Internal  Revenue  Code, 
including  the  summary  powers  of  levy  and  distraint  under 
Sections  3690  and  3692  of  the  Internal  Revenue  Code  of 
1939,^  if  there  is  to  be  an  efficiently  administered  tax  as 
Congress  intended.  Further,  these  procedures  are  avail- 
able to  the  tax  officials  of  the  Government  of  Guam. 

The  broad  scope  of  the  term  "income-tax  laws"  as  used 
in  Section  31  is  further  shown  in  Holbrooh  v.  Taitano, 
(D.C.  Guam,  1954)  125  F.  Supp.  14.  This  was  a  suit  to 
enjoin  tax  officials  of  the  Government  of  Guam  (including 
Mr.  Mangerich,  referred  to  by  appellants  in  their  complaint 
and  brief  in  the  instant  case)  from  enforcing  the  tax. 
Defendants  filed  a  motion  to  dismiss.  The  Court  held  that 
Section  3653  of  the  Internal  Revenue  Code  of  1939  and 
Section  7421  of  the  Internal  Revenue  Code  of  1954  applied 
as  part  of  the  separate  territorial  tax  and  prohibited  the 
Court  from  maintaining  the  suit  to  enjoin.  The  complaint 
was  dismissed  for  lack  of  jurisdiction.  No  appeal  was 
taken. 

In  Phelan  v.  Taitano,  supra,  presently  pending  before 
this  Court,  the  District  Court  of  Guam  dismissed  a  similar 
suit  to  enjoin  collection  of  the  tax  and  for  judgment  against 
Mr.  Taitano,  the  Director  of  Finance,  and  Mr.  Mangerich, 
for  sums  collected  by  them  in  payment  of  taxes  by  dis- 
traint on  plaintiffs'  bank  accounts.  There  was  no  reported 
opinion. 


•*  Section  6331(a)   and   (b)    are  the  comparable  provisions  of  the  Internal 
Bevenue  Code  of  1954. 


22 

The  latest  decision  of  the  District  Court  of  Guam  on 
the  scope  of  the  term  "income-tax  laws"  was  made  by  the 
Appellate  Division  on  January  23,  1956,  in  the  case  of 
Government  of  Guam  v.  Kaanehe,  Criminal  Case  No.  6-A, 
already  quoted  supra. 

The  Island  Court  of  Guam,  an  inferior  court  having 
jurisdiction  over  misdemeanors,  had  dismissed  for  lack 
of  jurisdiction  a  criminal  prosecution  based  upon  violation 
of  Section  145(a),  Internal  Revenue  Code  of  1939,  failure 
to  file  a  tax  return,  as  made  applicable  as  a  law  of  Guam 
by  Section  31.  The  Government  of  Guam  appealed.  In  an 
opinion  by  Judge  McLaughlin,  United  States  District 
Judge,  Hawaii,  concurred  in  by  Judge  Shriver,  District 
Judge,  Guam,  and  Judge  Wiig,  United  States  District 
Judge,  Hawaii,  the  Appellate  Division  of  the  District  Court 
reversed  the  Island  Court,  holding  that  Section  145(a)  of 
the  Internal  Revenue  Code  was  adopted  by  reference  as 
part  of  the  separate  territorial  income  tax  wiien  Congress 
enacted  Section  31.  The  Court  said: 

"An  entire  code  of  laws,  including  criminal  provi- 
sions, may  be  adopted  by  reference.  In  so  doing,  it 
is  not  necessary  to  repeat  the  adopted  code.  Engel 
V.  Davenport,  271  U.S.  33  (1926) ;  Ex  Parte  Krause, 
supra;  United  States  v.  Davis,  71  F.  Supp.  749  (D.D.C. 
1947).  If  the  reference  is  clear,  the  adopted  code  is 
to  be  applied  in  toto,  unless  there  is  an  indication  to 
the  contrary  in  the  language  of  the  enactment.  Here, 
there  is  nothing  in  either  the  statute  or  its  legislative 
history  to  suggest  that  Congress  wished  to  adopt  only 
part  of  the  income  tax  laws  of  the  United  States  for 
Guam.  U.  S.  Code,  Congressional  Service,  81st  Con- 
gress, Second  Session  1950,  Vol.  2,  p.  2856.  Any  other 
conclusion  would  arbitrarily  destroy  the  etfectiveness 
of  Sec.  31." 

In  the  instant  case,  since  Section  31  creates  a  separate 
territorial  income  tax,  appellees  have  an  expressed  and 
specific  defense  to  appellants'  claim  with  regard  to  with- 
holding in  Section  1623  of  the  Internal  Revenue  Code  of 
1939,  and  Section  3403,  the  comparable  provision  of  the 
Internal  Revenue  Code  of  1954.  These  provisions  are  a 
part  of  the  separate  territorial  tax  law. 
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Similarly,  with  regard  to  honoring  the  distraints  on 
appellants'  wages,  appellees  were  bound  to  comply  by 
Section  3710  of  the  Internal  Revenue  Code  of  1939  under 
the  penalty  of  personal  liability.  Such  compliance  is  a 
defense  to  an  employer  in  an  action  by  an  employee  who 
sues  for  his  wages,  as  shown  in  Antrum  v.  United  States, 
(D.C.  Conn.,  1953)  127  F.  Supp.  54,  where  the  Court  granted 
a  motion  to  dismiss  the  complaint,  saying : 

"It  fails  to  state  a  claim  against  the  employer, 
Seymour  Manufacturing  Company,  on  which  relief  may 
be  granted,  for  it  sets  up  payment  or  surrender  by 
the  employer  upon  a  valid  distraint  for  taxes  due." 

It  is  submitted  that  on  the  basis  of  the  Laguana  decision, 
holding  that  Section  31  creates  a  separate  territorial  tax, 
the  ruling  of  the  District  Court  in  the  instant  case  was 
correct. 


k 


II 
There  Is  No  Genuine  Issue  as  to  Any  Material  Fact 


Under  Rule  56  it  is  provided  that  summary  judgment 
''shall  be  rendered  forthwith  if  the  pleadings,  depositions, 
and  admissions  on  file,  together  with  the  affidavits,  show 
that  there  is  no  genuine  issue  as  to  any  material  fact  and 
that  the  moving  party  is  entitled  to  a  judgment  as  a  matter 
of  law. ' ' 

Appellants  contend  (Appellants'  Brief,  19-26)  that  there 
are  numerous  issues  of  fact  in  the  instant  case  and  that 
the  court  accordingly  erred  in  gi-anting  the  summary 
judgment. 

However,  a  reading  of  the  complaint  and  amended  com- 
plaint (R.  3-10,  54-62)  together  with  the  affidavit  of  Mr. 
Marshall  and  exhibits  filed  in  support  of  appellees'  motion 
(R.  13-53)  shows  no  substantial  variance  as  to  any  material 
facts. 
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Appellants  themselves  concede  this  (Appellants'  Brief, 
41): 

''Appellees  caused  to  be  filed  in  support  of  their 
motion  to  dismiss  and  for  summary  judgment  an  affi- 
davit of  Mr.  Marshall,  together  mth  supporting  ex- 
hibits. Appellants  concede  that  Mr.  Marshall  did 
accurately  relate  clearly  and  correctly  all  the  facts 
which  are  material.  The  status  of  the  appellees  within 
Guam,  their  work,  the  employment  of  appellants,  the 
receipt  of  the  levies  and  warrants  of  distraint,  their 
withholding  of  pay  as  authorized  by  United  States 
tax  mthholding  forms  executed  by  appellants,  and  the 
turning  over  to  agents  of  the  Government  of  Guam  of 
the  sums  withheld  from  appellants'  pay  upon  the 
demand  of  agents  of  Guam.  | 

Appellants  concede  that  the  alleged  warrants  of 
distraint,  the  levies,  their  employment  contracts  and 
United  States  withholding  forms  are  correct." 

It  is  obvious  that  the  only  genuine,  material  differences 
between  the  parties  are  questions  of  law  not  of  fact — 
whether  the  appellees  were  legally  required  to  withhold 
from  the  wages  of  the  appellants  and  their  other  employees 
and  to  honor  distraints  upon  appellants'  wages  and  pay  the 
proceeds  to  the  Government  of  Guam  under  the  income  tax 
enacted  by  Section  31  of  the  Organic  Act.  It  is  a  question 
of  the  interpretation  of  Section  31 — whether  it  creates  a 
separate  territorial  tax  to  be  enforced  by  the  Government 
of  Guam  as  contended  by  the  appellees  and  as  held  by  this 
Court,  or  whether  it  merely  extends  the  United  States 
income  tax  to  Guam  as  a  Federal  tax  as  contended  by 
appellants. 

Appellants'  further  comment  on  Mr.  Marshall's  affidavit 
(Appellants'  Brief,  41)  seems  to  agree  that  the  issue  is 
only  one  of  law: 

"Appellants  do  not  concur  in  the  conclusion  of  the 
affidavit,  that  the  action  of  appellees  was  lawful,  that 
it  was  in  response  to  lawful  authority,  or  that  there  is 
any  justification  in  law  for  the  actions  of  appellees." 
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At  the  hearing  (R.  75),  counsel  for  appellants  even  more 
concisely  stated  the  basic  legal  issue : 

''The  Court:  *  *  *  What  relief  do  you  expect  the 
court  to  grant  here? 

Mr.  Phelan:  /  ivant  BPM  to  stop  ivithholding  from 
my  client  money  that  is  owed  to  the  United  States 
in  tax. 

The  Court :  In  other  words,  you  want  to  reach  the 
question  as  to  whether  your  client  owed  the  tax? 

Mr.  Phelan:  The  question  is  has  BPM  any  right  to 
withhold  the  tax.''''     (Italics  supplied) 

Appellants  argue  (Appellants'  Brief,  22)  that  to  justify 
the  granting  of  a  summary  judgment: 

"An  affidavit  cannot  controvert  a  fact  well  pleaded 
and  the  moving  party  must  clearly  demonstrate  that 
no  controverted  issue  of  fact  remains." 

Even  if  it  were  conceded  that  there  are  any  well  pleaded 
facts  in  the  complaint  or  amended  complaint  (as  distinct 
from  conclusions  of  law)  which  are  controverted  in  Mr. 
Marshall's  affidavit,  appellants'  contention  is  not  sound. 

Thus  it  is  stated  in  6  Moore's  Federal  Practice  (2d  ed.). 
Section  56.11  (3),  page  2068: 

"There  are  some  holdings,  but  mostly  judicial  state- 
ments, to  the  effect  that  an  amendment  of  fact  in  a 
pleading  cannot  be  overcome  by  an  affidavit  and  hence 
in  such  a  case  a  motion  for  summary  judgTQent  must 
be  denied.  This  doctrine  overlooks  the  fact  that  one 
of  the  prime  purposes  of  summary  judginent  proced- 
ure is  to  pierce  the  pleadings;  and  the  doctrine,  if 
applied,  would  largely  nullify  the  summary  judgment 
procedure.  The  true  rule  is  opposed  to  the  foregoing- 
doctrine.  Summary  judgment  should  be  rendered,  even 
though  an  issue  may  be  raised  formally  by  the  plead- 
ings, where  the  supporting  affidavits  and  the  opposing 
affidavits,  if  any,  show  that  there  is  no  genuine  issue 
of  material  fact." 
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This  view  finds  support  in  the  following  decisions  of 
this  Court: 

Lindsey  v.  heavy,  (CA  9,  1945)  149  F.  2d  899 
Leishman  v.  Radio  Condenser  Co.,  (CA  9,  1948)  167 

F.  2d  890 
KoepTxe  v.  FonteccUo,  (CA  9,  1949)  177  F.  2d  125 

That  the  sole  question  is  one  of  law,  turning  on  the  inter- 
pretation of  Section  31  of  the  Organic  Act,  is  further 
indicated  by  the  fact  that  appellants  nowhere  allege  in 
their  complaints  or  brief  any  claim  that,  assuming  there  is 
a  separate  territorial  tax,  the  amounts  of  the  assessments 
against  the  appellants  are  erroneous,  or  that  there  was  any 
failure  to  give  required  notices,  or  make  required  demands, 
or  comply  with  other  required  procedures  by  any  tax  en- 
forcement officials  of  the  Government  of  Guam. 

Even  with  regard  to  Mr.  Mangerich,  appellants  refer  to 
him  as  ''claiming  to  be  Commissioner  of  Revenue  and 
Taxation  for  the  Government  of  Guam"  (R.  5,  56)  but 
nowhere  deny  that  he  actually  held  that  office  at  the  time 
the  action  was  commenced.*"^ 

Appellants  further  allege  (R.  3,  54)  that  the  action  is 
brought  to  enjoin  the  appellees  "from  obeying  certain 
orders,  directives  and  levies  issued  by  employees,  agents, 
servants  and  attorneys  of  the  Government  of  Guam  under 
claim  of  right  and  alleged  color  of  law  claimed  to  exist 
under  the  laws  of  the  United  States,  particularly  the  Rev- 
enue Act  of  1954  and  the  Organic  Act  of  Guam,  Chapter 
8 A,  Title  48,  U.S.C.A.  as  hereinafter  fully  appears." 
(Italics  added.) 

If  there  were  any  contention  of  fact  as  to  Mr.  Mangerich 's 
appointment  or  official  position,  or  that  of  any  other  officer 
or  employee  engaged  in  enforcing  the  territorial  income  tax, 
it  was  incumbent  on  appellants  to  allege  the  facts  in  their 


5  In  Phelan  v.  Tailano,  supra,  pending  before  this  Court,  Mr.  Mangerich  is 
one  of  the  defendants. 
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pleadings,  or  counter  the  affidavit  of  Mr.  Marshall  wherein 
he  refers  to  such  officials. 

As  stated  by  this  Court  in  Gifford  v.  Travelers  Protective 
Association  (CA  9,  1946)  153  F.  2d  209: 

"Where  a  defendant  presents  evidence  on  which  it 
would  be  entitled  to  a  directed  verdict  if  believed  and 
which  the  plaintiff  does  not  discredit  as  dishonest,  it 
rests  on  the  plaintiff  in  opposing  defendant's  motion 
for  summary  judgment,  at  least  to  specify  some  oppos- 
ing evidence  which  it  can  adduce  and  which  will  change 
the  result." 

As  it  is,  the  question  of  Mr,  Mangerich's  appointment  to 
office,  or  that  of  other  Government  of  Guam  officials,  is 
not  an  issue  in  the  instant  case.  It  turns  instead,  as  far 
as  the  authority  of  officials  is  concerned,  on  the  question 
of  law  whether  the  Organic  Act  gives  them  authority  to 
enforce  the  tax  imposed  by  Section  31  and  whether  enforce- 
ment procedures  of  the  Internal  Revenue  Code  are  avail- 
able to  them.    These  are  issues  of  law. 

Appellants  allege  as  an  example  of  a  genuine  material 
issue  of  fact  their  contention  that  appellees  have  breached 
their  employment  contract  and  this  is  a  suit  for  breach  of 
contract.  (Appellants'  Brief,  21.)  Yet  if  appellees  must 
comply  with  the  provisions  of  the  separate  territorial  in- 
come tax,  a  question  of  law,  they  have  a  defense  and  there 
is  no  breach  of  contract. 

Appellants  also  contend  (Appellants'  Brief,  20): 

II  *  *  *  ^^^^  ^^Qy.  jiave  not  authorized  appellees  to  with- 
hold any  sums  except  for  taxes  due  to  the  United 
States.  Exhibits  *C'  and  'E'  to  Mr.  Marshall's  affi- 
davit support  this.  Yet,  appellees  assert  that  they 
have  paid  such  sums  to  the  Treasurer  of  Guam." 

Exhibits  "C"  and  "E"  (R.  37,  40)  are  in  no  sense 
"authorizations"  to  the  employer  to  pay  taxes.  They  are 
what  their  title  indicates — Form  W-4,  "Employee's  With- 
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holding  Exemption  Certificate."  Withholding  is  not  de- 
pendent upon  the  execution  of  one  of  these  forms  by  the 
employee.  The  employer  is  not  the  agent  of  the  employee. 
"Withholding  is  required  by  provisions  of  the  income  tax 
law  and  Form  W-4  merely  alTords  the  employee  a  means 
to  claim  his  exemptions  for  the  determination  of  the  rate 
of  withholding.  If  he  does  not  execute  Form  W-4,  he  is 
still  subject  to  withholding  but  without  the  benefit  of  any 
exemptions.  Section  1621(e),  Internal  Revenue  Code  of 
1939.^ 

It  is  submitted  that  further  analysis  of  appellants' 
examples  of  issues  of  fact  are  unnecessary. 

In  each  instance  the  issue  of  fact  turns  on  the  inter- 
pretation of  Section  31  of  the  Organic  Act. 

If  the  instant  case  were  to  go  to  trial,  it  is  submitted 
that  no  evidence  could  be  offered  by  appellants  that  would 
change  the  result  in  their  favor. 

Ill 

The  District  Court  Correctly  Held  That  the  Filing  of  the 
Amended  Complaint  Did  Not  Preclude  the  Granting  of  Ap- 
pellees' Motion  for  Summary  Judgment 

Appellees'  motion  for  summary  judgment,  with  the  affi- 
davit of  Mr.  Marshall  attached,  and  notice  of  hearing  of 
the  motion,  were  filed  February  17,  1955,  and  served  upon 
appellants  the  same  date.  The  hearing  was  set  for  March 
4,  1955.     (R.  53.) 

Appellants  did  not  serve  or  file  any  opposing  affidavits, 
but  filed  an  amended  complaint  on  March  3,  1955,  the  day 
before  the  hearing  on  appellees'  motion. 

Appellants  contended  at  the  hearing  (R.  72),  and  again 
in  their  brief  (Appellants'  Brief,  33-34)  that  since  by  Rule 
15  they  were  entitled  to  file  an  amended  complaint  as  a 

G  Section  3401(e),  Internal  Kevenue  Code  of  1954. 
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matter  of  right,  the  appellees,  in  order  to  reach  the  amended 
complaint,  would  have  to  file  a  new  motion  or  at  least  re-file 
their  pending  motion. 

Appellants'  contention  is  erroneous,  however,  in  so  far 
as  it  is  claimed  there  is  any  automatic  termination  of  the 
pending  motion  by  the  mere  filing  of  the  amended  pleading. 
An  intervening  amended  pleading  that  is  of  a  technical 
nature  or  is  not  substantially  different  from  the  original, 
does  not  preclude  the  granting  of  a  summary  judgment  on 
the  pending  motion.  As  set  forth  in  6  Moore's  Federal 
Practice  (2d  ed.)  Section  56.10,  pages  2056-2057: 

' '  For  if  during  the  pending  of  a  motion  for  summary 
judgment,  the  adverse  party  amends  his  pleading  as  of 
course  or  is  permitted  to  do  so  by  the  Court,  the 
amendment  need  not  defeat  the  pending  motion,  unless 
the  amendment  is  substantial  and  real  and  not  a  mere 
change  in  form." 

This  principle  is  also  set  forth  in : 

Gordon  Corp,  v.  Cosman,  (1931)  232  App.  Div.  280, 
249  N.Y.S.  544 

KowaleiDsTci  v.  City  of  Hastings,  (DC  Minn.,  1953)  112 
F.  Supp.  825 

Park-In  Theaters,  Inc.  v.  Paramount-Ricliards  Thea- 
ters, Inc.,  (DC  Del.,  1949)  9  F.R.D.  267  (where  motion 
was  held  defeated  because  of  substantial  changes 
in  the  amended  complaint). 

In  a  somewhat  analogous  situation  this  Court  ruled  in 
Leishman  v.  Radio  Condenser  Co.,  (CA  9,  1948)  167  F. 
2d  890: 

''On  June  21,  1946,  while  the  motion  for  summary 
judgment  was  pending,  Leishman  moved  for  leave  to 
file  a  supplemental  answer,  a  copy  of  which  appears 
in  the  record.  The  motion  was  denied.  Leishman 
contends  that  the  denial  was  error.  This  contention 
need  not  be  considered,  for  even  if  the  supplemental 
answer  had  been  filed,  still  the  pleadings  together  with 
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the  affidavits,  would  have  showed  there  was  no  genuine 
issue  as  to  any  material  fact  and  that  Condenser  and 
General  were  entitled  to  a  judgment  as  a  matter  of 
law.  Assuming,  therefore,  without  deciding,  that  it 
was  error  to  the  motion,  Leishman  was  not  prejudiced 
thereby. ' ' 

In  the  instant  case  it  is  submitted  that  the  amended 
complaint  presents  no  new  allegations  that  could  possibly 
raise  an  issue  of  fact  or  would  have  justified  the  denial  of 
appellees'  motion  for  summary  judgment  by  the  District 
Court. 

The  fourth  count  realleges  the  first  and  tliird  counts  of 
the  amended  complaint  and  then  adds : 

"2.  That  defendants,  conspiring  with  one  Harry  L. 
Mangerich,  who  claims  to  be  a  duly  appointed  Com- 
missioner of  Eevenue  and  Taxation  of  the  unincorpo- 
rated territory  of  Guam,  and  other  officials  of  the 
Government  of  Guam  unknown  to  plaintiffs,  did  wil- 
fully deprive  plaintiffs  and  others  of  a  civil  right  guar- 
anteed to  them  by  the  Constitution  and  laws  of  the 
United  States  of  America  and  the  Organic  Act  of 
Guam,  to  wit:  their  property  has  been  confiscated 
without  due  process  of  law  contrary  to  the  express 
provisions  of  Title  26  U.S.C.A. ;  that  defendants,  acting 
in  concert  with  the  said  Harry  L.  Mangerich  and 
others,  under  color  of  statutory  law  and  regulations  of 
the  United  States  of  America  and  the  unincorporated 
territory  of  Guam,  did  deprive  plaintiffs  and  others  of 
their  property  and  right  to  property  as  hereinbefore 
alleged,  to  the  damage  of  each  plaintiff  in  the  sum  of 
Twenty-five  Thousand  Dollars  ($25,000.00)."     (R.  60.) 

The  fourth  count  is  thus  a  charge  of  conspiracy  resulting 
in  appellants'  being  deprived  of  their  property  without 
due  process  of  law. 

The  acts  which  constitute  this  alleged  conspiracy,  how- 
ever, as  set  forth  in  the  first  and  third  counts,  are  nothing 
more  than  compliance  by  appellees  with  the  provisions  of 
the  territorial  income  tax  pertaining  to  withliolding,  levy 
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and  distraint,  as  enforced  by  Mr.  Mangerich  and  other 
officials  of  the  Government  of  Guam.  In  other  words,  it 
merely  reiterates  the  basic  issue  as  to  the  interpretation 
of  Section  31  of  the  Organic  Act  of  Guam. 

The  fourth  count  could  not  possibly  be  sustained  unless 
the  first  and  third  counts  were  also  sustained,  and  this 
could  be  achieved  only  by  overruling  the  decision  of 
Laguana  v.  Ansell,  supra,  and,  adopting  appellants'  view  of 
Section  31 — namely,  that  Section  31  does  not  create  a 
separate  territorial  tax  but  merely  extended  the  Federal 
income  tax  to  Guam. 

CONCLUSION 

It  is  submitted  that  the  District  Court  of  Guam  properly 
granted  appellees'  motion  for  summary  judgment,  that  the 
instant  appeal  is  without  merit,  and  that  the  decision  of 
the  District  Court  should  be  affirmed. 

Eespectfully  submitted, 

Howard  D.  Ported 

Attorney  General  of  Gumn 

Louis  A.  Otto,  Jr. 

Deputy  Attorney  General  of 
Guam 

Leon  D.  Flores 

Isla/nd  Attorney  of  Gh.iatn 

Attorneys  for  Government  of 
GvAJ/m 
Agana,  Guam 
February  10,  1956 
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of  National  Labor  Relations  Board. 


Brief  of  Petitioner,  Carpinteria  Lemon  Association. 


Preliminary  Statement. 
A.    Jurisdiction. 

The  matter  to  which  review  is  sought  consists  of  a 
Decision  and  Order  dated  April  13,  1955   [Tr.  73-75],' 


^Transcript  of  Record. 
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made  by  the  National  Labor  Relations  Board  (hereinafter 
called  the  "Board")  in  a  proceeding  entitled  Carpinteria 
Lemon  Association  (hereinafter  called  "Petitioner")  and 
United  Fresh  Fruit  &  Vegetable  Workers,  LIU  No.  78, 
CIO  (hereinafter  called  the  "Fruit  &  Vegetable  Union") 
case  number  21-CA-1929,  holding  that  Petitioner  had  com- 
mitted unfair  labor  practices  and  had  refused  to  bargain 
with  the  said  union. 

The  Petition  praying  that  the  Order  of  the  Board  be 
set  aside  was  filed  under  the  provisions  of  Section  101.14 
of  the  Rules  and  Regulations  of  the  Board,  and  under 
the  provisions  of  Section  10(f)  of  the  Labor  Manage- 
ment Relations  Act,  1947,  and  in  compliance  with  Rule 
34  of  the  Rules  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  as  amended  effective  January  1,  1949. 

The  above  Act  of  Congress,  approved  June  23,  1947, 
known  and  designated  as  the  "Labor  Management  Rela- 
tions Act,  1947"  (29  U.  S.  C.  A.,  Sec.  141),  provides  as 
follows  as  to  review  of  this  Order : 

"Sec.  10(f).  Any  person  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or 
in  part  the  relief  sought  may  obtain  a  review  of  such 
order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  or 
in  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board  be 
modified  or  set  aside."   (29  U.  S.  C.  A.,  Sec.  160(f).) 
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B.     Statement  of  the  Case. 

Petitioner  is  a  California  cooperative  nonprofit  asso- 
ciation with  its  principal  place  of  business  in  Carpinteria, 
California,  where  it  is  engaged  in  processing  and  packing 
citrus  fruits  [Tr.  11,  15], 

On  November  18,  1953,  Petitioner's  employees  elected 
said  Fruit  &  Vegetable  Union,  as  their  bargaining  repre- 
sentative [Tr.  6].  On  November  27,  1953,  the  Board 
certified  said  Fruit  &  Vegetable  Union  as  the  employees' 
exclusive  bargaining  representative  [Tr.  8-9]. 

Bargaining  meetings  were  held  between  Petitioner  and 
said  Fruit  &  Vegetable  Union  on  December  18  and  22, 
1953,  January  6  and  22,  1954,  and  February  9,  1954  [Tr. 
54].  On  February  11,  1954,  a  petition  signed  by  50  of 
the  68  employees  and  repudiating  the  said  Union  was 
served  on  Petitioner  [Tr.  108-109,  27-32].  Petitioner 
refused  to  bargain  further  [Tr.  54-56].  Charges  were 
filed  by  said  Fruit  &  Vegetable  Union  against  Petitioner 
on  February  25,  1954,  alleging  discriminatory  lay-offs  and 
refusal  to  bargain  with  said  Union  [Tr.  9-10].  Com- 
plaint was  issued  by  the  Board  on  or  about  May  28, 
1954  [Tr.  13-14],  and  hearing  was  had  before  Trial 
Examiner  Herman  Marx,  in  Carpinteria,  California, 
on  October  6  and  8,  1954  [Tr.  49]. 

Petitioner  filed  written  Exceptions  to  the  Trial  Exam- 
iner's Findings  that  Petitioner  had  committed  unfair  labor 
practices:  (1)  by  refusal  to  bargain  with  said  Fruit  & 
Vegetable  Union,  and  (2)  by  granting  a  unilateral  wage 


increase  [Tr.  72],  and  to  his  recommendations  that  Peti- 
tioner bargain  with  the  United  Packinghouse  Workers  of 
America,  Local  78,  CIO  (hereinafter  referred  to  as  the 
"Meatpackers  Local")  Union  [Tr.  69]. 

The  Board  affirmed  the  Rulings  and  Recommendations 
of  the  Trial  Examiner  and  ordered  Petitioner  to  bargain 
with  the  said  Meatpackers  Local  [Tr.  73-76]. 

Petitioner  thereafter  filed  its  Petition  for  Review  with 
the  above  entitled  court  [Tr.  81], 

C.     Specifications  of  Error. 

The  Board  erred  in  affirming  the  Findings,  Conclusions 
and  Recommendations  of  the  Trial  Examiner  as  follows: 
(1)  that  the  said  Meatpackers  Local  is  the  exclusive  bar- 
gaining representative  of  Petitioner's  employees;  (2)  that 
Petitioner  committed  unfair  labor  practices  by  refusal  to 
bargain  with  the  said  Meatpackers  Local;  (3)  in  recom- 
mending that  in  the  future  Petitioner  bargain  with  said 
Meatpackers  Local;  (4)  that  Petitioner  committed  unfair 
labor  practices  by  making  unilateral  wage  increases;  and 
(5)  that  Petitioner  engaged  in  unfair  labor  practices  with- 
in the  meaning  of  8(a)  (1),  (3)  and  (5)  of  the  Labor 
Management  Relations  Act  [Tr.  72]. 
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'  ARGUMENT. 

I. 

The  Union  Is  Not  the  One  Elected  by  the  Employees 
and  Is  Not  a  Bargaining  Representative  of  the 
Employees'  "Own  Choosing." 

Employees  have  the  statutory  right  "to  bargain  col- 
lectively through  representatives  of  their  own  choosing." 
(Sec.  7,  Labor  Management  Relations  Act,  1947,  29  U. 
S.  C.  A.,  Sec.  157.) 

The  instant  point  is  presented  in  support  of  Petition- 
er's Exceptions  to  the  Board's  Findings  and  Conclusions 
that  Petitioner  committed  unfair  labor  practices  by  re- 
fusal to  bargain  with  said  Meatpackers  Local,  and  to  the 
Board's  Order  that  Petitioner: 

".  .  .  Upon  request,  bargain  collectively  with 
United  Packinghouse  Workers  of  America,  Local  78, 
CIO,  as  the  exclusive  representative  of  the  employees 
in  the  appropriate  unit  described  above,  and  if  an 
understanding  is  reached  embody  such  understanding 
in  the  signed  agreement."     [Tr.  71]. 

The  Unions  involved  herein,  namely,  the  said  Fruit 
&  Vegetable  Union,  the  said  Meatpackers  Local,  and  the 
United  Packinghouse  Workers  of  America,  CIO,  an  inter- 
national union  (hereinafter  called  the  "Meatpackers  Inter- 
national") are  the  same  unions  that  are  referred  to  in 
the  related  case  of  Santa  Clara  Lemon  Association,  No. 
14840. 

T-  The  facts  in  this  case  are  substantially  the  same  on 
the  above  issue  as  the  facts  in  the  Santa  Clara  case.  In 
the  instant  case  the  Board  approved  the  substitution  of 


the  said  Meatpackers'  Local  "For  the  reasons  set  forth 
in  Santa  Clara  Lemon  Association,"  etc.  [Tr.  74,  foot- 
note 1]. 

Therefore,  we  incorporate  herein  by  reference  and  make 
a  part  hereof  as  though  set  forth  herein  in  full  the  argu- 
ment on  pages  5  through  24  of  the  Brief  of  Petitioner, 
Santa  Clara  Lemon  Association,  filed  with  the  above  en- 
titled court  on  or  about  December  31,  1955,  in  Case  No. 
14840. 

For  the  reasons  heretofore  stated  the  Board's  Order 
that  Petitioner  bargain  collectively  with  the  said  Meat- 
packers  Local,  is  contrary  to  law  and  in  violation  of  the 
rights  of  the  employees  in  the  bargaining  unit,  and  the 
Board's  finding  that  Petitioner  failed  and  refused,  con- 
trary to  the  Act,  to  bargain  with  the  said  Meatpackers 
Local  should  be  reversed. 

II. 

Granting  the  Unilateral,  General  Wage  Increase  Did 

Not  Constitute  an  Unfair  Labor  Practice. 

It  was  stipulated  that  a  general  wage  increase  was 
granted  on  March  21,  1954,  retroactive  to  February  7, 
1954  [Tr.  102].  Petitioner  admits  that  it  did  not  con- 
sult the  Fruit  &  Vegetable  Union  about  the  wage  increase 
[Tr.  102]. 

The  reasons  for  the  wage  increase  and  the  circum- 
stances surrounding  it  were  explained  by  Mclntyre,  Peti- 
tioner's manager   [Tr.   110-111]. 

Petitioner  stood  between  the  demands  of  the  Fruit  & 
Vegetable  Union  on  one  side  and  the  demands  of  a  major- 
ity of  its  employees  on  the  other  [Tr.  110].  Wage  ad- 
justments were  made  to  meet  the  competition  of  other 
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packing  houses.  The  new  wage  rates  of  $1.15  for  women 
and  $1.35-1.40  for  men  were  established  by  ascertaining 
what  other  packing  houses  in  the  area  were  paying  [Tr. 
102]. 

The  Trial  Examiner  considers  that  "the  purpose  is  im- 
material" even  though  the  wage  increase  was  made  solely 
because  of  business  necessity  [Tr.  63,  footnote  11].  The 
Board  has  not  been  so  arbitrary.  It  has  held  that  un- 
ilateral wage  increases  may  be  made  when  bargaining 
negotiations  were  in  suspension. 

In  regard  to  the  effect  of  ''suspension"  of  negotiations, 
the  Board  declared: 

"In  these  circumstances  the  respondent  was  under 
no  duty  to  withhold  normal  action  respecting  wages 
pending  consultation  with  the  Union."  (Montgomery 
Ward  &  Co.,  39  N.  L.  R.  B.  229;  Westchester  News- 
papers, Inc.,  26  N.  L.  R.  B.  630.) 

In  the  instant  case  we  have  negotiations  suspended  as 
a  result  of  the  conflicting  demands  of  the  Fruit  &  Vege- 
table Union  on  one  side,  and  of  a  majority  of  the  em- 
ployees and  unusual  circumstances  on  the  other.  How 
soon  the  difficulty  would  be  resoilved  by  the  Board,  or 
by  a  court,  or  both,  could  not  be  foreseen.  It  might  take 
a  month,  a  year,  or  even  two  or  three  years.  In  the  mean- 
time the  employees  would  be  deprived  of  a  wage  increase. 
Petitioner's  labor  supply  would  be  jeopardized  by  its  inabil- 
ity to  meet  competitive  wage  rates.  Should  both  Petitioner 
and  the  employees  be  penalized  by  a  frozen  wage  scale 
throughout  the  period  necessary  to  resolve  the  legal  con- 
flict? 

Petitioner  did  the  only  thing  that  it  could  reasonably  do 
under  the  circumstances.  It  made  unilateral  wage  in- 
creases  [Tr.  110-111]. 


For  each  of  the  above  reasons  there  is  no  substantial 
evidence  to  support  the  Board's  finding  that  Petitioner 
violated  the  Act  by  granting  a  unilateral  wage  increase. 

Respectfully  submitted, 

Ivan  G.  McDaniel, 

Kenneth  N.  Dellamater, 
By  Kenneth  N.  Dellamater, 
Attorneys  for  Petitioner,  Car  pint  eria  Lemon 
Association. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14823 
Carpi^^teria  Lemon  Association,  petitioner 

V. 

National  Labor  Relations  Board,  respondent 


02f  PETITION  FOR  REVIEW  AND  REQUEST  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Carpinteria  Lemon  Association  to  review  and  set 
aside  an  order  of  the  National  Labor  Relations  Board 
(R.  74-76)  ^  issued  against  petitioner  on  April  13, 
1955,  following  the  usual  proceedings  under  Section 
10  (e)  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  136,  29  U.  S.  C,  Sec.  151,  et  seq.), 
hereafter  called  the  Act.  In  its  answer  (R.  87-92) 
the  Board  has  requested  enforcement  of  its  order. 

^  References  to  portions  of  the  printed  record  are  designated 
"R."  '\Mierever  in  a  series  of  references  a  semicolon  appears, 
references  preceding  the  semicolon  are  to  the  Board's  findings; 
succeeding  references  are  to  the  supporting  evidence. 
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This  Court  has  jurisdiction  of  the  proceediug  pur- 
suant to  Section  10  (e)  and  (f )  of  the  Act,  the  unfair 
labor  practice  having  occurred  at  petitioner's  plant  in 
Carpinteria,  California,  within  this  judicial  circuit. 
The  Board's  decision  and  order  are  reported  in  112 
N.  L.  R.  B.  No.  20. 

COUNTEBSTATEMENT  OF  THE  CASE 

As  more  fully  explained  in  the  Board's  brief  (pp. 
2-5)  in  No.  14840  on  this  Court's  docket  {Santa 
Clara  Lemon  Association  v.  N.  L.  R.  B.),  this  case 
is  one  of  five  cases  presently  before  the  Court  in 
which  the  Board  found  that  the  employers,  a  group 
of  independent  nonprofit  cooperatives  engaged  in  the 
processing  and  packing  of  citrus  fruit  in  Southern 
California,"  each  violated  the  Act  by  refusing  to  bar- 
gain with  the  Union  ^  which  was  the  certified  repre- 
sentative of  their  employees.  Specifically,  the  Board 
based  its  unfair  labor  practice  findings  in  this  case 
on  (1)  petitioner's  refusal  to  meet  or  deal  further 
with  the  Union  when,  less  than  three  months  after 
certification  of  the  Union  by  the  Board,  petitioner 
received  a  petition  signed  by  a  majority  of  its  em- 
ployees purporting  to  repudiate  the  Union  as  their 
bargaining  representative,  and  (2)  petitioner's  sub- 
sequent conduct  in  increasing  wages  without  nego- 
tiating with  the  Union.     The   e^ddentiary  facts,   in 


2  Petitioner,  herein  sometimes  referred  to  as  Carpinteria,  op- 
erates a  packing  house  in  Carpinteria,  California,  from  which  it 
ships  a  substantial  amoimt  of  citrus  fruit  into  intei-state  commerce 
(R.  51 :  101) .     No  jurisdictional  issue  is  presented. 

3  United  Fresh  Fruit  and  Vegetable  Workers  Union,  L.  I.  U., 
No.  78,  CIO,  herein  called  the  Union. 


the  main  stipulated,  upon  which  these  findings  are 
based  may  be  summarized  as  follows : 

I.  The  Board's  findings  of  fact 

On  November  18,  1953,  a  majority  of  Carpinteria's 
employees,  at  a  Board-conducted  representation  elec- 
tion held  pursuant  to  a  consent  election  agreement 
entered  into  by  the  parties,  voted  for  the  Union  to 
represent  them  in  collective  bargaining  (R.  52;  102- 
103).  No  objections  were  filed  to  the  conduct  of  the 
election  and  the  Union  was  certified  as  bargaining 
representative  of  the  employees  on  November  27,  1953 
(E.  52;  8-9,  103). 

Thereafter,  beginning  on  December  18,  1953,  and 
lasting  through  February  9,  1954,  a  series  of  ^yq  meet- 
ings were  held  between  Carpinteria  and  the  Union 
for  the  purpose  of  negotiating  a  collective  bargaining 
agreement  (R.  54;  103).  In  the  course  of  these  meet- 
ings the  Union  submitted  a  proposed  written  contract, 
the  provisions  of  which  were  discussed  at  length,  and 
Carpinteria  offered  counterproposals  with  respect  to 
some  subjects  (R.  54;  103-104).  Although  no  final 
agreement  was  reached,  and  the  parties  had  not  dis- 
cussed wages,  nonetheless  "considerable  progress  was 
made  and  tentative  agreements  were  reached  on  nu- 
merous phases  of  the  contracts"  during  the  ^ve  nego- 
tiation sessions  {ibid.).  On  February  11,  however, 
two  days  after  the  fifth  meeting,  a  document  signed 
by  a  majority  of  the  employees  was  served  on  Car- 
pinteria stating  that  the  employees  "no  longer  wish 
to  be  represented  by  [the  Union],  and  that  we  hereby 
cancel  the  right  of  said  Local  to  represent  us  in  any 
matter  pertaining  to  our  employment"  (R.  55;  27). 


The  petition  further  requested  that  Carpinteria  rec- 
ognize and  negotiate  with  a  committee  of  three  named 
employees  as  bargaining  representative  of  the  signa- 
taries  thereto  (R.  55;  30). 

Shortly  following  receipt  of  the  employee  petition 
by  Carpinteria,  the  latter 's  attorney  informally  ad- 
vised Syd  Rose,  a  Union  field  representative,  that 
negotiations  with  the  Union  were  being  broken  off 
(R.  56;  40).  Rose,  on  February  24,  wrote  a  letter  to 
Carpinteria  in  which  he  requested  that  '*  negotiations 
be  resumed  at  once,"  and  further  cautioned  Car- 
pinteria that  "the  Union's  certification  as  sole  col- 
lective bargaining  agent  is  valid  and  enforceable" 
(R.  56;  40).  Two  days  later  Carpinteria  replied, 
through  its  counsel,  that  in  view  of  the  employee  peti- 
tion purporting  to  repudiate  the  Union  as  their  bar- 
gaining representative,  "it  may  be  an  unlawful  labor 
practice  *  *  *  to  continue  further  bargaining  with 
the  Union"  (R.  56;  41).  Rose  again  wrote  Car- 
pinteria on  March  11,  1954,  and  " request  [ed]  that 
negotiations  be  resumed  at  the  earliest  possible  time" 
(R.  56 :  42).  HoAvever,  no  further  meetings  were  held, 
and  no  agreement  was  ever  reached  (R.  56 ;  104) . 

Several  weeks  following  Carpinteria 's  refusal  to 
meet  further  with  Union,  Carpinteria  put  into  effect 
a  wage  increase  of  15-20  cents,  without  prior  notifica- 
tion to  or  consultation  with  the  Union  (R.  62;  102). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts,  the  Board  concluded 
that  Carpinteria  had  violated  Section  8  (a)  (5)  and 
(1)  of  the  Act  by  breaking  off  contract  negotiations 


with  the  Union  and  by  thereafter  unilaterally  grant- 
ing a  wage  increase  to  its  employees  (R.  74,  67).  To 
remedy  the  foregoing  unfair  labor  practices,  the 
Board's  order  requires  Carpinteria  to  cease  and  de- 
sist from  refusing  to  bargain  collectively  with  the 
Union,  under  the  name  it  adopted  following  affilia- 
tion in  July  1954  with  the  Packinghouse  Workers,* 
and  from  in  any  like  manner  interfering  with  its 
employees  in  the  exercise  of  their  statutory  right  to 
organize  and  bargain  collectively  (R.  74r-75).  Af- 
firmatively, the  Board's  order  requires  Carpinteria, 
upon  request,  to  bargain  with  the  Union,  under  its 
present  name,  and  to  post  appropriate  notices  (R.  75) . 

ARGUMENT 

The  Board's  finding  that  petitioner  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act  and  its  order  requiring  petitioner  to 
bargain  with  the  Union  as  now  affiliated  are  valid  and  proper 

Carpinteria  apparently  concedes  the  correctness  of 
the  Board's  ruling  that  it  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act  by  refusing  to  bargain  with  tJie 
Union  upon  receipt  of  the  petition  by  which  a  ma- 
jority of  the  employees  purported  to  revoke  the  au- 
thority of  the  Union  to  represent  them.  See  Ray 
Brooks  V.  A'.  L.  R.  B.,  348  U.  S.  96.  Thus,  Carpin- 
teria   makes    only    two    contentions    respecting    the 

*  A  full  statement  of  the  facts  pertaining  to  the  Union's  affilia- 
tion with  the  Packinghouse  "Workers  and  the  amendment  to  the 
Union's  certification  to  reflect  its  affiliation  is  contained  in  the 
Board's  brief  (pp.  13-15)  in  No.  14840,  to  which  the  Court  is  re- 
spectfully referred.  In  directing  Carpinteria  to  bargain  with 
the  Union  as  presently  affiliated,  the  Board,  in  its  decision  in  this 
case,  relied  on  "the  reasons  set  forth  in  [its  decision  in]  Santa 
Clara  Lemon  Association"  (No.  14840). 


Board's  findings  and  order:  (1)  that  Carpinteria  was 
warranted  in  granting  a  wage  increase  without  noti- 
fying or  consulting  the  Union  because  bargaining 
negotiations  had  been  ''suspended"  during  the  period 
that  the  propriety  of  Carpinteria  termination  of  nego- 
tiations was  being  adjudicated  (Br.  6-8),  and  (2)  that 
the  Union's  affiliation  with  the  Packinghouse  Workers 
resulted  in  the  formation  of  a  new  and  different 
union  from  that  certified  by  the  Board,  and  that  the 
Board's  order  is  therefore  invalid  insofar  as  it  re- 
quires Carpinteria  to  bargain  with  the  Union  as  now 
affiliated  (Br.  5-6).  These  contentions  are  identical 
both  in  point  of  fact  and  law  with  those  made  by 
petitioner  and  fully  discussed  by  the  Board  in  its 
brief  in  Case  No.  14840.  Accordingly,  rather  than 
repeat  the  same  discussion  here,  we  respectfully  refer 
the  Court  to  the  Board's  brief  in  No.  14840  (pp. 
25-38)  for  a  statement  of  the  reasons  why  we  believe 
both  contentions  should  be  rejected. 

CONCLUSION 

The  Board  respectfully  requests  that  its  order  be 
enforced  in  full. 

Theophil  C.  Kammholz, 

General  Counsel, 
David  P.  Pindling, 
Associate  General  Counsel, 
Marcel  Mallet-Prevost, 
Assistant  General  Counsel, 
Norton  J.  Come, 
DuANE  Beeson, 

Attorneys, 
National  Labor  Relations  Boa/rd. 
February  1956. 

V.  ■.  COVERIIBEIIT  PRIRTIIIC  OFFICE  i  !••• 


IN  THE 


United  States  Coutt  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Seaboard  Lemon  Association, 


vs. 


National  Labor  Relations  Board, 


and 
National  Labor  Relations  Board, 


vs. 
Seaboard  Lemon  Association, 


Petitioner, 


Respondent, 


Petitioner, 


Respondent, 


Petition  for  Review  and  Petition  for  Enforcement  of  Order 
of  National  Labor  Relations  Board. 


Brief  of  Petitioner  Seaboard  Lemon  Association. 


Ivan  G.  McDaniel, 
Kenneth  N.  Dellamater, 

1020  Pacific  Finance  Building, 
621  South  Hope  Street, 
Los  Angeles  17,  California, 

Attorneys  for  Petitioner, 

Seaboard  Lemon  Association. 


F  I  L 


^T     ^^ 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-9171. 


I 


¥ 


¥ 


TOPICAL  INDEX 

PAGE 

Preliminary  statement   1 

A.  Jurisdiction    „ 1 

B.  Statement  of  the  case „ 3 

C.  Specifications  of  error 4 

Argument 5 

I. 

The  Union  is  not  the  one  elected  by  the  employees  and  is  not 
bargaining  representative  of  the  employees'  "own  choosing"     5 

IL 

Granting  the  unilateral,  general  wage  increase  did  not   con- 
stitute an  unfair  labor  practice 6 


TABLE  OF  AUTHORITIES  CITED 

Cases  page 

Montgomery  Ward  &  Co.,  39  NLRB  229 7 

Westchester  Newspapers,  Inc.,  26  NLRB  630 7 

Rules 

Rules  of  the  United   States  Court  of  Appeals,   Ninth  Circuit, 

Rule  34  - 2 

Rules  and  Regulations  of  the  National  Labor  Relations  Board, 

Sec.    101.14 2 

Statutes 

Labor-Management  Relations  Act,  1947,  Sec.  7 5 

Labor-Management  Relations  Act,  1947,   Sec.  8(a)(1),   (5) 4 

Labor-Management  Relations  Act,  1947,  Sec.  10(f) 2 

United  States  Code  Annotated,  Title  29,  Sec.  141 2 

United  States  Code  Annotated,  Title  29,  Sec.  157 5 

United  States  Code  Annotated,  Title  29,  Sec.  160(f) 2 


No.  14824 
IN  THE 


United  States  Court  of  Appeals 


I 


FOR  THE  NINTH  CIRCUIT 


Seaboard  Lemon  Association, 

Petitionerj 
vs. 

National  Labor  Relations  Board, 

Respondent, 
and 

National  Labor  Relations  Board, 

Petitioner, 
vs. 

Seaboard  Lemon  Association, 

Respondent. 


h     Petition  for  Review  and  Petition  for  Enforcement  of  Order 
'  of  National  Labor  Relations  Board. 


Brief  of  Petitioner  Seaboard  Lemon  Association. 


Preliminary  Statement. 
A.     Jurisdiction. 

The  matter  to  which  review  is  sought  consists  of  a  De- 
cision and  Order  dated  April  13,  1955  [Tr.  65-68],^  made 


^Transcript  of  Record. 
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by  the  National  Labor  Relations  Board  (hereinafter  called 
the  "Board")  in  a  proceeding  entitled  Seaboard  Lemon 
Association  (hereinafter  called  "Petitioner"),  and  United 
Fresh  Fruit  &  Vegetable  Workers,  LIU  No.  78,  CIO 
(hereinafter  called  "Fruit  &  \'egetable  Union")  case  num- 
ber 21-CA-1948,  holding  that  Petitioner  had  committed 
unfair  labor  practices  and  had  refused  to  bargain  with 
the  said  Union. 

The  Petition  praying  that  the  Order  of  the  Board  be 
set  aside  was  filed  under  the  provisions  of  Section  101.14 
of  the  Rules  and  Regulations  of  the  Board,  and  under  the 
provisions  of  Section  10(f)  of  the  Labor  Management 
Relations  Act,  1947,  and  in  compliance  with  Rule  34  of 
the  Rules  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  as  amended  effective  January  I,  1949. 

The  above  Act  of  Congress,  approved  June  23,  1947, 
known  and  designated  as  the  "Labor  Management  Rela- 
tions Act,  1947"  (29  U.  S.  C.  A.,  Sec.  141),  provides  as 
follows  as  to  review  of  this  Order: 

"Sec.  10(f).  Any  person  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or 
in  part  the  relief  sought  may  obtain  a  review  of  such 
order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  prac- 
tice in  question  was  alleged  to  have  been  engaged 
in  or  wherein  such  person  resides  or  transacts  busi- 
ness or  in  the  United  States  Court  of  Appeals  for  the 
District  of  Columbia,  by  filing  in  such  court  a  writ- 
ten petition  praying  that  the  order  of  the  Board  be 
modified  or  set  aside."  (29  U.  S.  C.  A.,  Sec.  160(f).) 
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B.     Statement  of  the  Case. 

Petitioner  is  a  California  cooperative  non-profit  asso- 
ciation with  its  principal  place  of  business  in  Oxnard, 
California,  where  it  is  engaged  in  processing  and  packing 
citrus  fruits  [Tr.  11,  15]. 

On  November  4,  1953,  Petitioner's  employees  elected 
said  Fruit  &  Vegetable  Union  as  their  bargaining  repre- 
sentative [Tr.  6].  On  November  13,  1953,  the  Board 
certified  said  Fruit  &  Vegetable  Union  as  the  employees' 
exclusive  bargaining  representative  [Tr.  8-9]. 

Bargaining  meetings  were  held  between  Petitioner  and 
said  Fruit  &  Vegetable  Union  on  January  4,  29,  February 
5,  18,  25  and  March  17,  25,  1954  [Tr.  44].  On  March 
25,  1954,  a  petition  signed  by  more  than  a  majority  of  the 
employees  and  repudiating  said  Union  was  served  on 
Petitioner  [Tr.  46,  104,  24].  Charges  were  filed  by  said 
Fruit  &  Vegetable  Union  against  Petitioner  on  March  29, 
1954,  alleging  refusal  to  bargain  with  said  Union  [Tr. 
9-10].  Complaint  was  issued  by  the  Board  on  or  about 
May  28,  1954  [Tr.  11-14],  and  hearing  was  had  before 
Trial  Examiner  Herman  Marx,  in  Oxnard,  California, 
on  October  4  and  5,  1954  [Tr.  36,  39]. 

Petitioner  filed  written  Exceptions  to  the  Trial  Exam- 
iner's Findings  that  it  committed  unfair  labor  practices: 
(1)  by  refusal  to  bargain  with  said  Fruit  &  Vegetable 
Union;  (2)  by  granting  a  unilateral  wage  increase,  and 
(3)  to  his  Recommendation  that  Petitioner  bargain  with 
the    United    Packinghouse    Workers    of    America,    Local 


7S,   CIO    (hereinafter  referred  to  as   the   ''Meatpackers 
Local")   [Tr.  63-64]. 

The  Board  affirmed  the  Ruling's  and  Recommendations 
of  the  Trial  Examiner  and  ordered  Petitioner  to  bargain 
with  the  said  Meatpackers  Local   [Tr.  65]. 

Petitioner  thereafter  filed  its  Petition  for  Review  with 
the  above  entitled  court  [Tr.  7Z]. 

C.     Specifications  of  Error. 

The  Board  erred  in  affirming  the  Findings,  Conclusions 
and  Recommendations  of  the  Trial  Examiner  as  follows: 
(1)  that  the  said  Meatpackers  Local  is  the  exclusive  bar- 
gaining representative  of  Petitioner's  employees;  (2) 
that  Petitioner  committed  unfair  labor  practices  by  re- 
fusal to  bargain  with  the  said  Meatpackqers  Local;  (3)  in 
recommending  that  in  the  future  Petitioner  bargain  with 
the  said  Meatpackers  Local;  (4)  that  Petitioner  committed 
unfair  labor  practices  by  making  a  unilateral  wage  in- 
crease; (5)  that  Petitioner  engaged  in  unfair  labor  prac- 
tices within  the  meaning  of  8(a)  (1)  and  (5)  of  the 
Labor  Management  Relations  Act  [Tr.  76-77^. 
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ARGUMENT. 

I. 

The  Union  Is  Not  the  One  Elected  by  the  Employees 
and  Is  Not  Bargaining  Representative  of  the  Em- 
ployees' "Own  Choosing." 

Employees  have  the  statutory  right  ''to  bargain  collec- 
tively through  representatives  of  their  own  choosing." 
(Sec.  7,  Labor  Management  Relations  Act,  1947,  29  U.  S. 
C  A.,  Sec.  157.) 

i      The  instant  point  is  presented  in  support  of  Petitioner's 

Exceptions  to  the  Board's  Findings  and  Conclusions  that 

Petitioner  committed  unfair  labor  practices  by  refusal  to 

bargain  with  said  Meatpackers  Local,  and  to  the  Board's 

Order  that  Petitioner: 

"Upon  request,  bargain  collectively  with  United 
Packinghouse  Workers  of  America,  Local  78,  CIO, 
as  the  exclusive  representative  of  the  employees  in 
the  appropriate  unit  described  above,  and  if  an  un- 
derstanding is  reached  embody  such  understanding  in 
a  signed  agreement."     [Tr.  67.] 

The  Unions  involved  herein,  namely,  the  said  Fruit  & 
Vegetable  Union,  the  said  Meatpackers  Local  and  the 
United  Packinghouse  Workers  of  America,  CIO,  an  in- 
ternational union  (hereinafter  called  the  "Meatpackers  In- 
ternational"), are  the  same  unions  that  are  referred  to 
in  the  related  case  of  Santa  Clara  Lemon  Association, 
No.  14840. 

The  facts  in  this  case  are  substantially  the  same  on  the 
above  issue  as  the  facts  in  the  Santa  Clara  case.     In  the 


instant  case  the  Board  approved  the  substitution  of  the 
Meatpackers  Local  "For  the  reasons  set  forth  in  Santa 
Clara  Lemon  Association,"  etc.   [Tr.  66,  footnote  1]. 

Therefore,  we  incorporate  herein  by  reference  and  make 
a  part  hereof  as  though  set  forth  herein  in  full  the  argu- 
ment appearing  on  pages  5  through  24  of  the  Brief  of 
Petitioner,  Santa  Clara  Lemon  Association,  filed  with  the 
above  entitled  court  on  or  about  December  31,  1955  in 
Case  No.  14840. 

For  the  reasons  heretofore  stated  the  Board's  Order 
that  Petitioner  bargain  collectively  with  the  said  Meat- 
packers  Local  is  contrary  to  law  and  in  violation  of  the 
rights  of  the  employees  in  the  bargaining  unit,  and  the 
Board's  finding  that  Petitioner  failed  and  refused,  contrary 
to  the  Act,  to  bargain  with  the  Meatpackers  Local  should 
be  reversed. 

IL 

Granting  the  Unilateral,  General  Wage  Increase  Did 

Not  Constitute  an  Unfair  Labor  Practice. 

It  was  stipulated  that  a  general  wage  increase  was 
granted  on  April  2,  1954  [Tr.  94].  Petitioner  admits 
that  it  did  not  consult  any  Union  about  the  wage  increases 
[Tr.  110]. 

The  reasons  for  the  wage  increases  and  the  circum- 
stances surrounding  them  were  explained  by  Petitioner's 
Manager,  Clarence  Sewell  [Tr.  105-110].  Petitioner 
made  the  wage  increases  because  of  a  change  in  operations 
necessitating  an  hourly  rate  of  pay  instead  of  the  former 
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piece  rate   [Tr.   106],  and  to  meet  the  competitive  wage 
increases  [Tr.  105]. 

The  Trial  Examiner  considers  that  the  purpose  is  im- 
material even  though  the  wage  increase  was  made  solely 
because  of  business  necessity  [Tr.  55,  footnote  12].  The 
Board  has  not  been  so  arbitrary.  It  has  held  that  unilat- 
eral wage  increases  may  be  made  when  bargaining  nego- 
tiations were  in  suspension.  In  regard  to  the  effect  of 
a  "suspension"  of  negotiations,  the  Board  declared: 

''In  these  circumstances  the  respondent  was  under 
no  duty  to  withhold  normal  action  respecting  wages 
pending  consultation  with  the  Union."  (Montgom- 
ery Ward  &  Co.,  39  N.  L.  R.  B.  229;  Westchester 
Newspapers,  Inc.,  26  N.  L.  R.  B.  630.) 

In  the  instant  case  we  have  negotiations  suspended  as 
a  result  of  the  conflicting  demands  of  the  Fruit  &  Vege- 
table Union  on  one  side  and  of  a  majority  of  the  em- 
ployees and  unusual  circumstances  on  the  other  [Tr.  24- 
26],  How  soon  the  difficulty  would  be  resolved  by  the 
Board,  or  by  a  Court,  or  both,  could  not  be  foreseen.  It 
might  take  a  month,  a  year,  or  even  two  or  three  years. 
In  the  meantime,  the  employees  would  be  deprived  of  a 
wage  adjustment  to  which  they  were  admittedly  entitled 
because  of  the  July,  1953,  major  change  in  operations — 
this  matter  had  been  under  study  since  the  Spring  of  1953 
[Tr.  106].  Petitioner's  labor  supply  would  be  jeopardized 
by  its  inability  to  meet  competitive  wage  rates.  Should 
both  Petitioner  and  the  employee  be  penalized  by  a  frozen 
wage  scale  throughout  the  period  necessary  to  resolve 
the  legal  conflict? 
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Petitioner  did  the  only  thing  that  it  could  reasonably 
do  under  the  circumstances.  It  made  unilateral  wage  in- 
creases. 

For  each  of  the  above  reasons,  the  Board's  finding  that 
Petitioner  committed  an  unfair  labor  practice  by  granting 
a  unilateral,  general  wage  increase  should  be  reversed. 

Respectfully  submitted, 
Ivan  G.  McDaniel, 
Kenneth  N.  Dellamater, 
By  Kenneth  N.  Dellamater, 
Attorneys  for  Petitioner,  Seaboard  Lemon 
Association. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14824 


Seaboaed  Lemon  Association,  petitioker 

V. 

National  Labor  Relations  Board,  respondent 


ON  PETITION  FOR  REVIEW  AND  REQUEST  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Seaboard  Lemon  Association  to  review  and  set  aside 
an  order  of  the  National  Labor  Relations  Board  (R. 
65-68)^  issued  against  petitioner  on  April  13,  1955, 
following  the  usual  proceedings  under  Section  10  (c) 
of  the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sec.  151,  et  seq.),  hereafter 
called  the  Act.  In  its  answer  (R.  79-83)  the  Board 
has  requested  enforcement  of  its  order.  This  Court 
has  jurisdiction  of  the  proceeding  pursuant  to  Section 

^  Keferences  to  portions  of  the  printed  record  are  designated 
"R."  Wherever  in  a  series  of  references  a  semicolon  appears,  ref- 
erences preceding  the  semicolon  are  to  the  Board's  findings;  suc- 
ceeding references  are  to  the  supporting  evidence. 

374757—56  (1) 


10  (e)  and  (f)  of  the  Act,  the  unfair  labor  practices 
having  occurred  at  petitioner's  plant  in  Oxnard,  Cali- 
fornia, within  this  judicial  circuit.  The  Board's  deci- 
sion and  order  are  reported  in  112  N.  L.  R,  B.  No.  21. 

COUNTERSTATEMENT  OF  THE  CASE 

As  more  fully  explained  in  the  Board's  brief  (pp. 
2-5)  in  No.  14840  on  this  Court's  docket  (Santa 
Clara  Lemon  Association  v.  N.  L  .R.  B.),  this  is  one 
of  five  cases  before  the  Court  in  which  the  Board 
found  that  the  employers,  a  group  of  independent 
nonprofit  cooperatives  engaged  in  processing  and 
packing  of  citrus  fruit  in  Southern  California,^  each 
committed  mifair  labor  practices  by  refusing  to  deal 
with  the  Union  ^  which  the  Board  certified  as  the 
representative  of  its  employees,  and  also  by  imilater- 
ally  granting  wage  increases.  Specifically,  the  Board 
based  its  unfair  labor  practice  findings  in  this  case  on 
(1)  petitioner's  refusal  to  meet  or  deal  further  with 
the  Union  when,  about  four  months  after  certification 
of  the  Union  by  the  Board,  it  received  a  petition 
signed  by  a  majority  of  its  employees  j^urportrng  to 
repudiate  the  Union  as  their  bargaining  representa- 
tive, and  (2)  petitioner's  subsequent  conduct  in  in- 
creasing wages  without  negotiating  with  the  Union. 
The  evidentiary  facts  upon  which  the  Board  based 
its  findings  in  this  case  may  be  sununarized  as  follows : 


2  Petitioner,  herein  sometimes  referred  to  as  Seaboard,  operates 
a  packing  plant  in  Oxnard,  California,  from  which  it  ships  a  sub- 
stantial amount  of  citrus  fruit  into  interstate  commerce  (R.  41 ; 
93) .     No  jurisdictional  issue  is  presented. 

2  United  Fresh  Fruit  &  Vegetable  Workers  Union,  L.  I.  U.  No. 
78,  CIO,  herein  called  the  Union. 


I.  The  Board's  findings  of  fact 

Following  a  representation  election  held  pursuant 
to  a  consent  election  agreement  (R.  1-5)  at  which  the 
Union  won  a  majority  of  the  votes  of  Seaboard's  em- 
ployees, the  Board  certified  the  Union  as  bargaining 
representative  of  Seaboard's  employees  on  November 
13,  1953  (R.  42;  8-9).  Thereafter,  begiiming  on  Jan- 
uary 19,  a  series  of  seven  meetings  were  held  between 
Seaboard  and  the  Union  for  the  purpose  of  negotiat- 
ing a  collective  bargaining  agreement  (R.  44;  97,  99- 
101).  At  these  meetings  the  parties  discussed  the 
provisions  of  a  proposed  contract  submitted  by  the 
Union  and  several  counterproposals  made  by  Seaboard 
(R.  44-45;  97-103).  Tentative  agreement  was 
reached  with  respect  to  some  matters,  but  no  final 
contract  was  concluded  (R.  45;  97,  102-103).  The 
subject  of  wages  was  not  discussed  at  these  meetings 
(R.  45;  98-99).  During  the  course  of  the  seventh 
meeting,  held  on  March  25,  1954,  a  uniformed  con- 
stable interrupted  negotiations  to  serve  on  Clarence 
Sewell,  Seaboard's  manager,  a  petition,  signed  by  a 
majority  of  Seaboard's  employees,  in  which  they 
stated  that  they  ''no  longer  wish  to  be  represented 
by  the  Union,"  and  requested  that  thenceforward  a 
conunittee  of  five  named  employees  be  recognized  by 
Seaboard  as  their  representative  "in  all  bargainmg 
matters"  (R.  46;  101,  103-104,  24-25). 

Manager  Sewell,  upon  receivmg  the  petition,  im- 
mediately consulted  with  Seaboard's  attorney,  who 
was  present  at  the  meeting,  and  then  told  the  Union 
representatives  that  negotiations  would  be  suspended 
until  he  had  checked  the  names  on  the  petition  against 


a  payroU  list  (R.  47;  101-102).  Syd  Rose,  a  Union 
field  representative,  replied  that  although  the  Union 
'*had  no  objection  to  the  checking  of  the  petition," 
negotiations  should  nonetheless  continue  in  view  of 
the  fact  that  the  Union  remained  the  certified  bargain- 
ing representative  {ibid.).  Seaboard's  representa- 
tives, however,  declined  to  continue  mth  negotiations, 
and  the  meeting  ended  {ibid.). 

On  March  29,  1954,  counsel  for  Seaboard  informed 
the  Union  by  letter  that  "the  signatures  on  the  peti- 
tion *  *  *  all  appear  to  be  genuine"  and  that  Sea- 
board would  therefore  "recognize  the  petition  to  the 
extent  required  by  law"  (R.  47-48;  35).  The  Union 
replied  by  mail  on  the  following  day,  stating  that  its 
certification  as  bargaining  representative  of  Sea- 
board's employees  "is  still  valid,"  and  requesting  "re- 
sumption of  collective  bargaining  at  the  earliest  pos- 
sible moment  *  *  *"  (R.  48;  35-36).  Seaboard,  how- 
ever, refused  to  bargain  or  deal  further  with  the 
Union  (R.  48;  15). 

On  April  2,  1954,  a  few  days  after  Seaboard  broke 
Qft  negotiations  with  the  Union,  it  increased  wages, 
without  notifying  or  consulting  with  the  Union,  in 
amounts  ranging  from  20  to  30  cents  an  hour  (R.  54; 
94,  104-105). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts  the  Board  concluded  that 
Seaboard  had  violated  Section  8  (a)  (5)  and  (1)  of 
the  Act  by  refusing  to  negotiate  with  the  Union  and 
by  unilaterally  increasing  wages  (R.  65-66).  To' 
remedy  the  foregoing  violations,  the  Board's  order 
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requires  Seaboard  to  cease  and  desist  from  refusing 
to  bargain  with  the  Union,  under  its  new  name  ac- 
quired upon  affiliation  with  the  Packinghouse  Work- 
ers of  America,*  and  from  interfering  in  any  related 
manner  with  its  employees  in  the  exercise  of  their 
right  to  organize  and  bargain  through  a  union  of  their 
choice;  affirmatively,  the  Board's  order  requires  Sea- 
board to  bargain  collectively  with  the  Union,  as  now 
affiliated,  and  to  post  appropriate  notices  (R.  66-68). 

ARGUMENT 

The  Board's  finding  that  petitioner  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act  and  its  order  requiring  petitioner  to  bar- 
gain with  the  Union  as  now  affiliated  are  valid  and  proper 

Seaboard  apparently  concedes  the  correctness  of  the 
Board's  ruling  that  it  violated  Section  8  (a)  (5)  and 
(1)  of  the  Act  by  refusing  to  bargain  with  the  Union 
upon  receipt  of  the  petition  by  which  a  majority  of 
the  employees  purported  to  revoke  the  authority  of 
the  Union  to  represent  them.  See  Ray  Brooks  v. 
N.  L.  R.  B.,  348  U.  S.  96  Thus,  Seaboard  makes  only 
two  contentions  respecting  the  Board's  findings  and 
order:  (1)  that  Seaboard  was  warranted  in  granting 
a  wage  increase  without  notifying  or  consulting  the 
Union  because  bargaining  negotiations  had  been  "sus- 
pended" during  the  period  that  the  propriety  of  Sea- 
board termination  of  negotiations  was  being  adjudicated 
(Br.  6-8),  and  (2)  that  the  Union's  affiliation  with 


^As  fully  explained  in  the  Board's  brief  (pp.  13-15)  in  No. 
14840,  to  which  we  respectfully  refer  the  Court,  the  Union  affili- 
ated in  July  1954  with  the  United  Packinghouse  Workers  of 
America,  CIO,  and  its  certification  as  representative  of  Seaboard's 
employees  was  thereafter  amended  accordingly.     (See  R.  29-34.) 
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the  Packinghouse  Workers  resulted  in  the  forma- 
tion of  a  new  and  different  union  from  that  certified 
by  the  Board,  and  that  the  Board's  order  is  therefore 
invalid  insofar  as  it  requires  Seaboard  to  bargain  with 
the  Union  as  now  affiliated  (Br.  5-6).  These  conten- 
tions are  identical  both  in  point  of  fact  and  law  with 
those  made  by  petitioner  and  fully  discussed  by  the 
(Board  in  its  brief  in  Case  No.  14840.  Accordingly, 
rather  than  repeat  the  same  discussion  here,  we  respect- 
fully refer  the  Board  to  the  Board's  brief  in  No.  14840 
(pp.  25-38)  for  a  statement  of  the  reasons  why  we 
believe  both  contentions  should  be  rejected. 

CONCLUSION 

The  Board  respectfully  requests  that  its  order  be 
enforced  in  full. 

Theophil  C.  Kammholz, 

General  Counsel, 

David  P.  Findling, 

Associate  General  Counsel, 
Marcel  Mallet-Peevost, 

Assistant  General  Counsel, 
Norton  J.  Come, 
Duane  Beeson, 

Attorneys, 
National  Labor  Relations  Board. 
February  1956. 
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Brief  of  Petitioner,  Oxnard  Citrus  Association. 


Preliminary  Statement. 
A.    Jurisdiction. 

The  matter  to  which  review  is  sought  consists  of  a 
Decision  and  Order  dated  April  13,   1955    [Tr.  74-76],' 


^Transcript  of  Record. 
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made  by  the  National  Labor  Relations  Board  (hereinafter 
called  the  "Board")  in  a  proceeding  entitled  Oxnard  Citrus 
Association  (hereinafter  called  "Petitioner")  and  United 
Fresh  Fruit  &  Vegetable  Workers,  LIU  No.  78,  CIO 
(hereinafter  called  the  "Fruit  &  Vegetable  Union")  case 
number  21-CA-1909,  holding  that  Petitioner  had  com- 
mitted unfair  labor  practices  and  had  refused  to  bargain 
with  said  union. 

The  Petition  praying  that  the  Order  of  the  Board  be 
set  aside  was  filed  under  the  provisions  of  Section  101.14 
of  the  Rules  and  Regulations  of  the  Board,  and  under  the 
provisions  of  Section  10(f)  of  the  Labor  Management 
Relations  Act,  1947,  and  in  compliance  with  Rule  34  of 
the  Rules  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  as  amended  effective  January  1,  1949. 

The  above  Act  of  Congress,  approved  June  23,  1947, 
known  and  designated  as  the  "Labor  Management  Rela- 
tions Act,  1947"  (29  U.  S.  C.  A.,  Sec.  141),  provides  as 
follows  as  to  review  of  this  Order: 

"Sec.  10(f)  Any  person  aggrieved  by  a  final  order 
of  the  Board  granting  or  denying  in  whole  or  in  part 
the  relief  sought  may  obtain  a  review  of  such  order 
in  any  circuit  court  of  appeals  of  the  United  States 
in  the  circuit  wherein  the  unfair  labor  practice  in 
question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  or 
in  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board  be  modi- 
fied or  set  aside."     (29  U.  S.  C.  A.,  Sec.  160(f).) 
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B.     Statement  of  the  Case. 

Petitioner  is  a  California  cooperative  nonprofit  associa- 
tion with  its  principal  place  of  business  in  Port  Hueneme, 
California,  where  it  is  engaged  in  processing  and  packing 
citrus  fruits   [Tr.  11,  14-15]. 

On  November  4,  1953,  Petitioner's  employees  elected 
said  Fruit  &  Vegetable  Union  as  their  bargaining  repre- 
sentative [Tr.  6].  On  November  13,  1953,  the  Board 
certified  said  Fruit  &  Vegetable  Union  as  the  employees' 
exclusive  bargaining  representative  [Tr.  8-9]. 

Bargaining  meetings  were  held  between  Petitioner  and 
said  Fruit  &  Vegetable  Union  on  December  2,  7,  15,  1953, 
January  7  and  14,  1954  [Tr.  60].  At  the  January  14, 
1954  meeting  an  impasse  was  reached  on  the  union  shop 
question  and  bargaining  was  discontinued  [Tr.  140-142]. 
On  February  16,  1954,  a  petition  signed  by  65%  of  the 
employees  and  repudiating  said  Union  was  served  on  Peti- 
tioner [Tr.  62,  23-25].  Charges  were  filed  by  said  Fruit 
&  Vegetable  Union  against  Petitioner  on  January  28, 
1954,  alleging  refusal  to  bargain  with  said  Union  [Tr. 
9-10].  Complaint  was  issued  by  the  Board  on  or  about 
May  27,  1954  [Tr.  11-14]  and  hearing  was  had  before 
Trial  Examiner  Wallace  E.  Royster,  in  Oxnard,  Califor- 
nia, on  September  27  and  28,  1954  [Tr.  59]. 

Petitioner  filed  written  Exceptions  to  the  Trial  Exam- 
iner's Findings  that  Petitioner  had  committed  unfair  labor 
practices:  (1)  by  refusal  to  bargain  with  said  Fruit  & 
Vegetable  Union  and  subsequently  with  the  United  Pack- 


inghouse  Workers  of  America,  Local  78,  CIO  (herein 
after  referred  to  as  the  "Meatpackers  Local")  and  (2) 
by  granting  a  unilateral  wage  increase;  and  to  his  Recom^ 
mendations  that  Petitioner,  in  the  future,  bargain  with  the 
said  Meatpackers  Local   [Tr.  73-74]. 

The  Board  affirmed  the  Rulings  and  Recommendations 
of  the  Trial  Examiner  and  ordered  Petitioner  to  bargain 
with  the  said  Meatpackers  Local  [Tr.  74-77]. 

Petitioner  thereafter  filed  its  Petition  for  Review  with 
the  above  entitled  court  [Tr.  82]. 

C.     Specifications  o£  Error. 

The  Board  erred  in  affirming  the  Findings,  Conclusions 
and  Recommendations  of  the  Trial  Examiner  as  follows: 
(1)  that  said  Meatpackers  Local  is  the  exclusive  bargain- 
ing representative  of  Petitioner's  employees;  (2)  that 
Petitioner  committed  unfair  labor  practices  by  refusal  to 
bargain  with  the  said  Meatpackers  Local;  (3)  in  recom- 
mending that  in  the  future  Petitioner  bargain  with  said 
Meatpackers  Local;  (4)  that  Petitioner  committed  unfair 
labor  practices  by  making  unilateral  wage  increases;  and 
(5)  that  Petitioner  engaged  in  unfair  labor  practices  with- 
in the  meaning  of  8(a)  (1)  and  (5)  of  the  Labor  Man- 
agement Relations  Act  [Tr.  74]. 
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ARGUMENT. 

I. 

The  Union  Is  Not  the  One  Elected  by  the  Employees 
and  Is  Not  a  Bargaining  Representative  of  the 
Employees'  "Own  Choosing." 

Employees  have  the  statutory  right  ''to  bargain  col- 
lectively through  representatives  of  their  own  choosing." 
Section  7,  Labor  Management  Relations  Act,  1947,  29 
U.  S.  C  A.,  Sec.  157). 

The  instant  point  is  presented  in  support  of  Petitioner's 

Exceptions  to  the  Board's  Findings  and  Conclusions  that 

Petitioner  committed  unfair  labor  practices  by  refusal  to 

bargain  with  said  Meatpackers  Local  and  to  the  Board's 

Order  that  Petitioner: 

Upon  request,  bargain  collectively  with 
United  Packinghouse  Workers  of  America,  Local 
78,  CIO,  as  the  exclusive  representative  of  the  em- 
ployees in  the  appropriate  unit  described  above,  and 
if  an  understanding  is  reached  embody  such  under- 
standing in  a  signed  agreement."     [Tr.  76.] 

The  Unions  involved  herein,  namely,  the  United  Fresh 
Fruit  &  Vegetable  Workers,  LIU  No.  78,  the  United 
Packinghouse  Workers  of  America,  CIO,  an  international 
union,  and  United  Packinghouse  Workers  of  America, 
Local  78,  CIO,  are  the  same  unions  that  are  referred  to 
in  the  related  case  of  Santa  Clara  Lemon  Association,  No. 
14840. 

The  facts  in  this  case  are  substantially  the  same  on  the 
above  issue  as  the  facts  in  the  Santa  Clara  case.  In  the 
instant  case  the  Board  approved  the  substitution  of  the 


Meatpackers'  Local  "For  the  reasons  set  forth  in  Santa 
Clara  Lemon  Association,"  etc.  [Tr.  75,  footnote  1]. 

Therefore,  we  incorporate  herein  by  reference  and  make 
a  part  hereof  as  though  set  forth  herein  in  full  the  argu- 
ment appearing  on  pages  5  through  24  of  the  Brief 
of  Petitioner,  Santa  Clara  Lemon  Association,  filed  with 
the  above  entitled  court  on  or  about  December  31,  1955, 
in  Case  No.  14840. 

For  the  reasons  heretofore  stated  the  Board's  Order 
that  Petitioner  bargain  collectively  with  said  Meatpackers 
Local  is  contrary  to  law  and  in  violation  of  the  rights  of 
the  employees  in  the  bargaining  unit,  and  the  Board's 
finding  that  Petitioner  failed  and  refused  contrary  to 
the  Act,  to  bargain  with  said  Meatpackers  Local  should 
be  reversed. 

IT. 

Granting  the  Unilateral,  General  Wage  Increase  Did 

Not  Constitute  an  Unfair  Labor  Practice. 

It  was  stipulated  that  general  wage  increases  were 
granted  on  March  8,  1954,  and  on  April  19,  1954  [Tr. 
126].  Petitioner  admits  that  it  did  not  consult  the  Union 
about  the  wage  increase   [Tr.  15,  par.  III]. 

The  reasons  for  the  wage  increases  and  the  circum- 
stances surrounding  them  were  explained  in  Petitioner's 
offer  of  proof  [Tr.  162-163].  It  is  undisputed  that  there 
were  no  meetings  between  any  Union  and  Respondent 
after  January  14,  1954  [Tr.  158]. 

The  Petitioner  stood  between  the  demands  of  the  Fruit 
&  Vegetable  Union  on  one  side,  and  the  demands  of  a 
majority  of  its  employees  on  the  other.  Wage  adjust- 
ments were  made  to  meet  the  competition  of  other  packing 
houses.     The  new  wage  rates  were  ascertained  by  check- 
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ing  with  other  packing  houses  to  determine  what  they 
were  paying.  The  wage  increases  were  made  retroactive 
to  September  21,  1953,  because  that  was  the  approximate 
time  when  competitive  houses  had  made  wage  increases 
[Tr.  62]. 

The  Trial  Examiner  considers  that  the  purpose  for 
which  the  wage  increases  were  given  is  immaterial  [Tr. 
64].  The  Board  has  not  been  so  arbitrary.  It  has  held 
that  unilateral  wage  increases  may  be  made  when  bar- 
gaining negotiations  were  in  suspension. 

In  regard  to  the  effect  of  a  suspension  of  negotiations 
the  Board  declared : 

"In  these  circumstances  the  Respondent  was  under 
no  duty  to  withhold  normal  action  respecting  wages 
pending  consultation  with  the  Union."  {^Montgom- 
ery Ward  &  Co.,  39  N.  L.  R.  B.  229;  Westchester 
Newspapers,  Inc.,  26  N.  L.  R.  B.  630) 

In  the  instant  case  we  have  negotiations  suspended  both 
by  an  impasse  and  as  a  result  of  the  conflicting  demands 
of  the  Fruit  &  Vegetable  Union  on  one  side  and  of  a 
majority  of  the  employees  and  unusual  circumstances  on 
the  other.  How  soon  the  difficulty  would  be  resolved 
by  the  Board  or  by  a  court,  or  both,  could  not  be  fore- 
seen. It  might  take  a  month,  a  year,  or  even  two  or  three 
years.  In  the  meantime  the  employees  would  be  deprived 
of  wage  increases.  Petitioner's  labor  supply  would  be 
jeopardized  by  its  inability  to  meet  competitive  wage  rates. 
Should  both  the  employees  and  Petitioner  be  penalized 
by  a  frozen  wage  scale  throughout  the  period  necessary 
to   resolve   the   legal   conflict? 

Petitioner  did  the  only  thing  it  reasonably  could  do 
under  the  circumstances.  It  made  unilateral  wage  in- 
creases. 


For  each  of  the  foregoing  reasons  the  Board's  finding 
that  Petitioner  committed  an  unfair  labor  practice  by- 
making  a  general  wage  increase  without  consulting  the 
Union,  is  contrary  to  the  law  and  should  be  reversed. 

III. 
Bargaining  Had  Reached  a  Genuine  Impasse,  and  Peti- 
tioner's Refusal  to  Bargain  Further  Was  Not  an 
Unfair  Labor  Practice. 

The  evidence  is  undisputed   that   bargaining  meetings 
between  the  Fruit  &  Vegetable  Union  and  Petitioner  were    1 
held  on  December  2,  7,  15,  1953,  and  January  7  and  14, 
1954  [Tr.  100,  102,  104,  107,  127,  131,  133,  137-138]. 

First  Meeting — December  2,  1953. 

The  Fruit  &  Vegetable  Union  distributed  copies  of  the 
proposed  contract  [G.  C.  Ex.  3],  and  each  article  in  the 
proposal  was  read  and  explained  by  said  Union  [Tr.  101- 
102,  127,  143].  Rose  pointed  out  that  all  of  said  Union's 
existing  contracts  had  a  "Union  shop"  provision  [Tr. 
119].  The  Union  security  and  seniority  provisions  were 
discussed  [Tr.  127-129].  Petitioner  pointed  out  that 
maintenance  of  membership  might  be  acceptable  [Tr. 
132].  Said  Union  pointed  out  that  its  members 
stood  on  the  demand  for  a  Union  shop  clause  [Tr.  120]. 
It  was  indicated  that  the  proposals  on  grievance  proce- 
dure, arbitration,  leaves  of  absence,  men  in  the  Armed 
Forces,  safety,  no  strike — no  lock-out,  and  some  portions 
of  the  seniority  clause  could  be  worked  out  with  little,  or 
no  difficulty  [Tr.  121,  129].  There  was  no  request  by 
said  Union  or  refusal  by  Petitioner  to  discuss  wage 
rates   [Tr.  117,  131]. 
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Second  Meeting — December  7,  1953. 

The  said  Union  proposal  was  reconsidered,  and  the 
sections  entitled  "Recognition,"  "Union  Security"  and 
"Representation"  were  discussed  [Tr.  103-104].  Most 
of  the  meeting  was  devoted  to  discussing  Union  security 
[Tr.  104].  The  Fruit  &  Vegetable  Union  pointed  out 
that  the  "Union  Security"  clause  was  the  most  important 
clause  in  the  whole  contract  [Tr.  132].  Petitioner  ex- 
plained its  position  on  the  Union  shop  question  [Tr.  132- 
133].  Petitioner  submitted  a  counterproposal  on  "Recog- 
nition" [Tr.  132,  145].  There  was  no  discussion  on 
wages,  nor  a  demand  by  said  Union  nor  refusal  by  Peti- 
tioner to  discuss  them  [Tr.  133]. 

Third  Meeting — December  15,  1953. 

Petitioner  submitted  a  revised  counter-proposal  on 
"Recognition"  [Tr.  134,  105],  and  that  section  was  set- 
tled [Tr.  134].  Union  shop  was  discussed  again  [Tr. 
118-119].  Smith,  president  of  the  Fruit  &  Vegetable 
Union,  said  that  the  Union  was  not  interested  in  a  mainte- 
nance of  membership  clause,  and  that  he  would  not  recede 
from  the  demand  for  a  Union  shop  clause  because  the 
Fruit  &  Vegetable  Union  now  had  300  contracts  in  exis- 
tence, all  of  which  had  the  Union  shop  provision  [Tr.  135, 
156].  When  compromise  was  suggested.  Smith  said  that 
he  would  not  compromise  on  the  Union  shop  question, 
and  explained  that  you  don't  have  to  compromise  if  you 
feel  you  are  right  [Tr.  136]. 

Fourth  Meeting — January  7,   1954. 

Petitioner  complained  about  the  Union  taking  such 
an  adamant  position  on  the  Union  shop  question.  No 
progress  was  made  on  the  issue,  but  it  was  finally  agreed 
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that  the  Fruit  &  Vegetable  Union  submit  the  matter  to 
its  members  and  the  Petitioner  submit  the  matter  to  its 
Board  of  Directors  to  see  if  some  basis  for  agreement 
could  be  reached   [Tr.   137-138,   150]. 

Fifth  Meeting — January  14,  1954. 

Petitioner  submitted  counter-proposals  on  "Representa- 
tion," "Union  Security,"  and  "Seniority"  [G.  C.  Exs. 
5,  6,  7],  each  of  which  was  discussed  [Tr.  108,  111,  140, 
145].  Rose  was  asked  if  the  Fruit  &  Vegetable  Union 
had  submitted  the  Union  shop  question  to  its  membership 
as  agreed  at  the  last  meeting  [Tr.  139,  151].  Union  rep- 
resentative Rose,  who  was  absent  from  the  fourth  meet- 
ing [Tr.  120],  stated  that  he  had  no  knowledge  of  any 
such  agreement,  and  Fruit  &  Vegetable  Union  represen- 
tative Garcia  stated  that  he  had  forgotten  about  it  [Tr. 
138,  152].  The  Fruit  &  Vegetable  Union  stood  pat  on 
its  Union  shop  demand,  and  Petitioner  expressed  its 
dissatisfaction  with  the  Union's  failure  to  resubmit  the 
Union  shop  question  to  its  members  as  agreed  [Tr.  139, 
152-153].  Petitioner  had  submitted  the  Union  shop  ques- 
tion to  its  Board  of  Directors,  as  agreed,  and  the  Board 
indicated  that  it  would  not  accept  the  Union  shop  proposal 
as  offered  by  the  Fruit  &  Vegetable  Union,  but  that  its 
negotiating  committee  should  try  to  work  out  a  compro- 
mise with  said  Union  or  find  some  common  ground  for 
agreement   [Tr.  131,  150]. 

Petitioner  indicated  that  agreement  could  be  reached 
with  little  difficulty  on  recognition,  representation,  griev- 
ance procedure,  arbitration,  check-off,  Armed  Forces  and 
transportation   [Tr.   140]. 

Petitioner  pointed  out  that  the  parties  seemed  to  be 
getting  no  where  on  the  Union  security  question;  that 
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the  parties  keep  coming  back  to  that  question,  and  seem 
to  be  up  against  a  stone  wall;  and  that  Petitioner  saw 
no  use  to  continue  arguing  about  the  same  thing  or 
going  back  over  the  same  ground  that  had  been  covered 
time  and  time  again  [Tr.  140-141].  Petitioner  was  asked 
if  it  was  breaking  off  negotiations  and  replied  that  it  was 
not  breaking  off  negotiations  but  could  see  no  use  in 
arguing  on  the  same  point  and  saw  no  reason  for  con- 
tinuing unless  the  said  Union  had  something  new  to  pro- 
pose [Tr.  141-142]. 

Meetings  Generally. 

There  were  no  meetings  between  the  Fruit  &  Vegetable 
Union  and  Petitioner  after  January  14,  1954  [Tr.  158]. 
Prior  to  January  14,  1954,  there  was  no  refusal  by  Peti- 
tioner to  meet  with  the  Union  [Tr.  125].  There  was  no 
refusal  by  Petitioner  to  discuss  wages  [Tr.  125]. 

The  Fruit  &  Vegetable  Union  had  requested  that  Peti- 
tioner present  a  full  set  of  counter-proposals  [Tr.  148- 
149,  160].  Petitioner  explained  why  it  would  not  present 
a  complete  set  at  one  time  [Tr.  149-150,  160].  How- 
ever, counter-proposals  were  submitted  on  the  most  im- 
portant subjects,  including  ''Recognition"  [Tr.  105], 
"Representation",  "Union  Security",  and  "Seniority" 
[Tr.  107-108,  111;  G.C  Exs.  5,  6,  7].  The  section  which 
the  Union  said  was  most  important  to  it  was  "Union 
Security"  [Tr.  132].  Counter-proposals  were  submit- 
ted on  each  of  the  sections  which  was  discussed  follow- 
ing the  first  reading  of  the  Union  proposal  [Tr.  146]. 
There  was  no  refusal  by  Petitioner  at  any  time  to  sub- 
mit a  counter-proposal  on  a  specific  subject  [Tr.  160]. 
It  is  true  that  counter-proposals  had  not  been  submitted 
on    "Working    Conditions,"    "Vacations,"    "Hours    and 
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Overtime,"  "Combination  Job,"  "Wages"  and  "Insurance 
and  Pensions,"  but  that  was  merely  because  negotiations 
had  not  progressed  to  those  subjects  [Tr.  146-147]. 

The  Union  shop  question  had  been  discussed,  passed 
over,  and  discussed  again  on  five  or  six  occasions  [Tr. 
159,  148-149].  The  Fruit  &  Vegetable  Union  had  said 
on  more  than  one  occasion  that  it  would  not  recede  from 
its  demand  for  a  Union  shop  [Tr.  135-136,  156-157;  G. 
C.  Ex.  10,  Tr.  54]. 

The  Trial  Examiner  finds  that: 

"It  may  be,  as  the  Respondent  alleges,  that  bargain- 
ing on  this  matter  had  reached  a  point  where  further 
discussion  made  no  promise  of  agreement."     [Tr.  63.] 

Petitioner  submits  that  when  the  Union  shop  question 
had  been  discussed  and  then  passed  over  to  other  subjects 
in  the  contract  and  then  discussed  again,  this  having  oc- 
curred five  or  six  times  with  the  Union's  refusal  to  recede 
from  its  demand  for  a  Union  shop.  Petitioner  was  justified 
in  abstaining  from  further  negotiations.  Nothing  in  the 
law  requires  that  there  be  either  an  impasse  or  agreement 
on  any  or  all  other  subjects  of  the  contract  before  negotia- 
tions can  be  terminated  by  impasse  on  a  given  subject — 
especially  on  one  as  important  as  the  Union  shop  question. 

Although  certain  exemptions  were  demanded  by  Peti- 
tioner for  the  farm  families  of  member-growers,  that  was 
a  small  factor  in  the  Union  security  issue,  and  still  a 
smaller  factor  in  the  seniority  question  [Tr.  154,  159]. 
Petitioner  had  at  no  time  said  that  it  would  not  recede  or 
compromise  on  the  farm  family  matter  [Tr.  155]. 

In  A^.  L.  R.  B.  V.  Cambria  Clay  Products  Co.  (C.  A.  6, 
1954),  215  F.  2d  48,  55,  there  was  an  impasse  as  a  result 
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of  a  deadlock  on  the  Union  shop  issue.     In  holding  that 
employer  did  not  refuse  to  bargain,  the  court  said: 

".  .  .  There  was  no  refusal  on  the  part  of  the 
company — after  four  months  of  negotiations — to  bar- 
gain with  the  Union  in  violation  of  the  Act,  for  'the 
Act  does  not  encourage  a  party  to  engage  in  fruit- 
less marathon  discussions  at  the  expense  of  frank 
[  statement  and  support  of  his  position.'  National 
Labor  Relations  Board  v.  American  National  Insur- 
ance Co.,  343  U.  S.  395,  404,  72  S.  Ct.  824,  829,  96 
L.  Ed.  1027." 

'When  a  genuine  impasse  is  reached,  an  employer, 
unless  conditions  change,  usually  may  abstain  from 
further  negotiations.  National  Labor  Relations 
Board  v.  Norfolk  Shipbuilding  and  Drydock  Corp., 
4  Cir.,  195  F.  2d  632,  635." 

"As  said  by  Judge  Learned  Hand  in  National 
Labor  Relations  Board  v.  Remington-Rand,  Inc., 
2  Cir.,  94  F.  2d  862,  872:  'the  act  does  not  attempt 
to  settle  industrial  disputes;  it  leaves  the  parties 
to  the  resultant  of  their  opposed  economic  powers; 
and  while  it  does  force  them  to  treat  with  each  other, 
it  may  be  assumed  to  contemplate  only  bona  fide 
negotiation.  Hence  it  is  no  doubt  true  that  it  does 
not  require  further  negotiation  after  it  becomes  ap- 
parent that  a  settlement  is  impossible.  A  Union  may  at 
times  seek  to  give  the  appearance  of  wishing  to  treat, 
after  it  knows  that  all  chance  of  agreement  is  gone; 
in  such  conflicts  each  side  generally  wishes  to  place 
the  odium  of  rupture  upon  the  other.  Assuming,  as 
urged  by  the  Board,  that  a  closed  shop  demand  is  a 
proper  subject  for  bargaining,  we  do  not  believe  that 
respondent  was  required  to  continue  the  discussion 
indefinitely.  Both  sides  had  endeavored  for  many 
months   to   agree   and   they   were   unable   to  do   so. 
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Neither  side  was  required  to  accept  the  proposal 
made  by  the  other.  The  same  thing  may  be  said 
for  other  matters  in  dispute,  which  had  long  been 
considered  and  discussed  by  the  parties.  As  stated, 
the  occurrences  of  this  date,  when  taken  into  con- 
.  sideration  with  what  had  preceded,  as  must  be  done, 
do  not  justify  the  conclusion  of  a  refusal  to  bar- 
gain.' National  Labor  Relations  Board  v.  Algoma 
Plywood  &  Veneer  Co.,  7  Cir.,  121  F.  2d  602,  606." 

In  A^.  L.  R.  B.  V.  Algoma,  etc.  (C.  A.  7),  121  F.  2d 
602,  606,  where  the  deadlock  was  on  the  "closed  shop" 
issue,  the  court  held  that  there  was  no  refusal  to  bargain 
and  stated: 

"During  that  period,  as  pointed  out  by  the  Board, 
numerous  proposals  and  counter-proposals  were  made. 
The  main  stumbling  block  appears  to  have  been 
the  matter  of  the  closed  shop.  Respondent  proposed 
one  kind  of  closed  shop  which  the  Union  was  either 
unable  or  unwilling  to  consummate,  and  the  Union 
proposed  another  character  of  closed  shop  to  which 
respondent  would  not  agree.  The  Board  states  in 
its  brief:  '*  *  *  When  the  Union's  proposals 
reached  the  conference  table  for  collective  bargaining 
on  June  13,  1939,  it  at  once  became  apparent  that 
respondent  persisted  in  the  same  motives,  rendering 
any  genuine  collective  bargaining  impossible.    *    *    *' 

"The  fallacy  of  this  reasoning  is  that  the  proposal 
had  been  on  the  conference  table  for  11  months. 

"As  we  understand,  the  Union  proposals  at  the 
June  13  conference  were  substantially  the  same  as 
those  proposed  in  numerous  conferences  prior  there- 
to. In  fact,  one  of  the  Union  members  testified,  'We 
were  instructed  to  take  that  agreement  back  to 
Mr.  Perry,'  thereby  referring  to  the  previous  pro- 
posal.    A  member  of  the  bargaining  committee  testi- 
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fied  that  the  conversation  on  this  date  was  about  the 
same  as  that  had  at  previous  conferences.  In  fact, 
as  already  stated,  and  as  found  by  the  Board,  such 
bargaining  conferences  had  continued  over  a  period 
of  11  months.  The  length  of  time  an  employer  must 
continue  to  bargain  in  order  to  demonstrate  its  good 
faith,  we  do  not  know,  but  certainly  the  time  is  not 
indefinite.  Assuming,  as  urged  by  the  Board,  that 
a  closed  shop  demand  is  a  proper  subject  for  bar- 
gaining, we  do  not  believe  that  respondent  was  re- 
quired to  continue  the  discussion  indefinitely.  Both 
sides  had  endeavored  for  many  months  to  agree  and 
they  were  unable  to  do  so.  Neither  side  was  required 
to  accept  the  proposal  made  by  the  other.  The  same 
thing  may  be  said  for  other  matters  in  dispute,  which 
had  long  been  considered  and  discussed  by  the  parties. 
As  stated,  the  occurrences  of  this  date,  when  taken 
into  consideration  with  what  had  preceded,  as  must 
be  done,  do  not  justify  the  conclusion  of  a  refusal 
to  bargain." 

In  A^.  L.  R.  B.  V.  Lightner  Publishing  Co.  (C.  A.  7), 
113  F.  2d  621,  the  court  pointed  out  that  the  employer  is 
not  under  a  duty  to  accede  to  whatever  particular  terms 
may  be  sought  by  the  Union,  but  merely  to  accord  recog- 
nition to  the  bargaining  representatives  of  the  employees 
and  conduct  negotiations  in  good  faith  in  an  honest  at- 
tempt to  arrive  at  a  mutually  satisfactory  agreement. 

In  Shell  Oil  Co.,  77  N.  L.  R.  B.  1306,  the  Board  held 
that  inability  to  agree  on  one  particular  issue  does  not 
constitute  refusal  to  bargain  in  good  faith.  In  that  case 
the  employer  met  with  the  Union,  discussed  all  proposals 
and  counter-proposals  and  reached  agreement  on  a  sub- 
stantial number  of  issues. 
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In  Southern  Prison  Co.,  46  N.  L.  R.  B.  1268,  the  Board 
found  that  there  was  no  refusal  to  bargain  in  good  faith 
where  the  company  considered  the  Union's  proposals,  of- 
fered counter-proposals  and  even  though  the  company  had 
granted  individual  wage  increases  during  the  period  of 
the  negotiations,  which  were  made  without  discrimination 
and  pursuant  to  a  long  established  policy  of  the  company. 

In  Kentucky  Tennessee  Clay  Co.,  49  N.  L.  R.  B.  252, 
the  Board  held  that  there  was  no  refusal  to  bargain  where 
the  parties  were  hopelessly  deadlocked  on  the  Union  shop, 
seniority  and  arbitration  issues. 

In  Anchor  Rome  Mills,  Inc.,  86  N.  L.  R.  B.  1120,  the 
Board  held  that  there  was  no  failure  to  bargain  where 
there  was  an  impasse  with  respect  to  check-off,  super- 
seniority for  shop  steward  and  union  liability  for  strikes. 

For  each  of  the  above  reasons  it  is  apparent  that  the 
Board's  findings  on  said  issue  are  not  based  on  substantial 
evidence  and  should  be  reversed. 

Respectfully  submitted, 

Ivan  G.  McDaniel, 

Kenneth  N.  Dellamater, 

By  Kenneth  N.  Dellamater, 

Attorneys  for  Petitioner,  Oxnard  Citrus 
Association. 
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BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JUKISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Oxnard  Citrus  Association  to  review  and  set  aside 
an  order  of  the  National  Labor  Relations  Board  (R. 
75-77)'  issued  against  petitioner  on  April  13,  1955, 
following  the  usual  proceedings  under  Section  10  (c) 
of  the  National  Labor  Relations  Act,  as  amended  (61 
Stat.  136,  29  U.  S.  C,  Sec.  151,  et  seq.),  hereafter 
called  the  Act.  In  its  answer  (R.  79-83)  the  Board 
has  requested  enforcement  of  its  order.  This  Court 
has  jurisdiction  of  the  proceeding  pursuant  to  Section 
10  (e)  and  (f)  of  the  Act,  the  mifair  labor  practices 

^  Reference  to  portions  of  the  printed  record  are  designated 
"R."  Wherever  in  a  series  of  references  a  semicolon  appears, 
references  preceding  the  semicolon  are  to  the  Board's  findings  j 
succeeding  references  are  to  the  supporting  evidence. 

(1) 


having  occurred  at  petitioner's  plant  in  Oxnard,  Cali- 
fornia, within  this  judicial  circuit.  The  Board's  de- 
cision and  order  are  reported  in  112  N.  L.  R.  B. 
No.  19. 

COUNTERSTATEMENT  OF  THE  CASE 

As  more  fully  explained  in  the  Board's  brief  (pp. 
2-5)  in  No.  14840  on  this  Court's  docket  (Santa 
Clara  Lemon  Association  v.  N.  L.  R.  B.),  this  is  one 
of  five  cases  before  the  Court  in  which  the  Board 
found  that  the  employers,  a  group  of  independent 
nonprofit  cooperatives  engaged  in  processing  and 
packing  of  citrus  fruit  in  Southern  California,^  each 
committed  unfair  labor  practices  by  breaking  off 
bargaining  negotiations  with  the  certified  representa- 
tive of  its  employees,^  and  also  by  unilaterally  in- 
creasing wages.  The  evidentiary  facts  upon  which 
the  Board  based  its  findings  in  this  case  may  be  sum- 
marized as  follows : 

I.  The  Board's  findings  of  fact 
A.  The  negotiations  for  a  contract 

Following  a  representation  election  held  pursuant  to 
a  consent  election  agreement  (R.  1-5),  in  which 
the  Union  won  a  majority  of  the  votes  of  Oxnard 's 
employees,  the  Board  certified  the  Union  as  bargain- 
ing representative  of  Oxnard 's  employees  on  Novem- 
ber 13,  1953  (R.  59-60;  8-9).     Thereafter,  the  Union 

^  Petitioner,  herein  sometimes  referred  to  as  Oxnard,  operates 
a  packing  plant  in  Oxnard,  California,  from  which  it  ships  a 
substantial  amount  of  citrus  into  interstate  commerce  (R.  59; 
97-98).    No  jurisdictional  issue  is  presented. 

^  United  Fresh  Fruit  and  Vegetable  "Workers  Union,  L.  I.  U., 
No.  78,  CIO,  herein  called  the  Union. 


and  Oxnard  met  on  five  occasions  for  the  purpose 
of  negotiating  a  collective  bargaining  agreement  (R. 
60;  127,  131,  133,  137,  138).  On  the  first  of  these 
occasions,  December  2,  1953,  the  Union  submitted  a 
proposed  contract,  the  provisions  of  which  were  read 
and  explained  (R.  60;  34-45;  101-102,  116,  127,  131). 
At  each  of  the  succeeding  meetings,  held  at  fortnightly 
intervals  except  during  the  Christmas  holidays,  the 
parties  continued  to  negotiate  with  respect  to  the 
subject  matters  covered  by  the  proposed  contract 
(R.  60;  103-108,  110-112,  117-123,  131-142).  Oxnard 
offered  several  counterproposals  and  it  became  ap- 
parent that  there  were  many  points  upon  which  agree- 
ment could  readily  be  reached  (R.  60;  46-53,  110,  113- 
114,  121,  131-134).  The  parties,  however,  disagreed 
from  the  start  with  respect  to  the  Union's  request 
for  a  imion  shop  clause,  by  which  employees  would  be 
required  to  become  Union  members  and  pay  dues 
and  initiation  fees  as  a  condition  of  employment  (R. 
60;  34-35,  104,  106,  110,  120,  128,  132-133,  140).  An- 
other point  of  disagreement  j)ertained  to  the  Union's 
seniority  proposal,  which  made  no  allowance  for  Ox- 
nard's  position  that  the  families  of  the  citrus  growers 
whose  products  were  processed  and  packed  by  Oxnard 
should  ''have  first  call  on  available  jobs"  (R.  60;  111, 
123,  140,  154-155). 

At  the  fifth  meeting  of  the  parties,  on  January  14, 
1954,  the  parties  again  stated  their  opposing  views 
on  the  foregoing  matters,  whereupon  Oxnard 's  attor- 
ney, acting  as  its  spokesman,  stated  that  because  of 
these  differences  "he  did  not  feel  that  there  was 
any  use  to  continue  these  meetings"    (R.   60;  112). 


The  Union's  representative,  Syd  Rose,  replied  that 
**the  fact  that  [the  parties]  were  apart  on  these 
matters  didn't  call  for  the  ending  of  [the]  meetings, 
that  [the  parties]  should  continue  in  an  effort  to 
find  those  matters  on  which  [they]  are  in  agreement, 
and  simply  place  these  matters  aside  and  continue 
to  the  next  subject"  (R.  60-61;  112).  At  this  stage 
in  negotiations  there  had  not  yet  been  any  discus- 
sion of  wages,  hours,  vacations,  insurance  or  pension 
plans,  arbitration,  check  off,  and  some  of  the  other 
subjects  contained  in  the  contract  originally  proposed 
by  the  Union  (R.  60;  112-113).  Nonetheless,  Ox- 
nard  "declined  the  offer  of  the  Union  to  continue 
the  meetings,"  and  negotiations  were  ended  (R. 
61;  112). 

A  few  days  later,  on  January  18,  Oxnard's  attorney 
confirmed,  in  a  telephone  call  to  the  Union,  that  Ox- 
nard  ''had  definitely  broken  off  negotiations  with  the 
Union"  (R.  61;  115).  A  month  later,  on  February 
19,  the  Union  made  an  attempt  to  reinstitute  con- 
tract discussions,  but  again  Oxnard  refused  to  meet 
with  the  Union,  stating  in  a  letter  signed  by  its 
attorney  that  it  could  not  see  that  "any  good  pur- 
pose would  be  served  by  continued  bickering"  (R.  61; 
53-55).  In  a  reply  to  this  letter  the  Union  stressed 
that  it  had  "pointed  out  repeatedly  during  the  dis- 
cussions on  the  Union  Shop  that  if  we  were  able 
to  negotiate  a  generally  satisfactory  agreement,  the 
Union  Shop  matter  would  not  stand  in  the  way  of 
our  signing  a  contract"  (R.  61-62;  55-56).  The 
Union  also  emphasized  its  "willingness  *  *  *  to  com- 
promise", and  again  requested  "that  negotiations  be 
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resumed  at  the  earliest  possible  time"  (ihid.).  How- 
ever, no  further  meetings  were  held  (R.  61-62;  112). 
On  March  8,  1954,  several  weeks  after  Oxnard  had 
terminated  contract  negotiations,  and  again  on  April 
19,  it  increased  wages  without  notifying  or  consult- 
ing with  the  Union  (R.  62;  114,  126). 

B.  The  attempt  of  a  majority  of  the  employees  to  revoke  the  Union's 
authority  to  represent  them 

On  February  16,  about  a  month  after  the  last 
negotiating  meeting  between  Oxnard  and  the  Union, 
a  petition  signed  by  a  majority  of  Oxnard 's  em- 
ployees was  served  on  Oxnard 's  manager  in  which 
the  employees  stated  that  they  did  ^'not  wish  to  be 
represented  any  longer  by  the  Union"  (R.  62;  23). 
The  petition  named  a  committee  of  five  employees 
whom  Oxnard  was  requested  to  recognize  as  the 
employees'  bargaining  representative   (ihid.). 

Following  receipt  of  the  petition,  Oxnard 's  man- 
ager authenticated  the  signatures  thereon  as  those  of 
its  employees,  and  then  referred  the  matter  to  Ox- 
nard's  attorney  (R.  62;  162).  The  latter  wrote  the 
Union  on  April  8  that  Oxnard  would  ^'recognize  the 
petitions  to  the  extent  required  by  law"  (R.  62;  57). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts  the  Board  concluded  that 
Oxnard  had  violated  Section  8  (a)  (5),  and  (1)  of  the 
Act  by  breaking  off  negotiations  with  the  Union,  by 
refusing  to  deal  further  with  it,  and  by  unilaterally 
granting  a  wage  increase  (R.  75).  To  remedy  Ox- 
nard's  violations  of  the  Act,  the  Board's  order  requires 
Oxnard  to  cease  and  desist  from  refusing  to  bargain 
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with  the  Union,  under  its  new  name  acquired 
upon  affiliation  with  the  Packinghouse  Workers  of 
America,*  and  from  interfering  with  the  efforts  of  the 
Union  to  represent  its  employees.  Affirmatively,  the 
Board's  order  requires  Oxnard  to  bargain  collectively 
with  the  Union  as  i:)resently  affiliated,  and  to  post 
appropriate  notices  (R.  76-77). 

ARGUMENT 

The  Board's  findings  that  petitioner  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act  and  its  order  requiring  petitioner  to  bar- 
gain with  the  Union  as  now  affiliated  are  valid  and  proper 

Two  of  the  contentions  made  by  Oxnard  are  com- 
mon to  the  four  other  similar  cases  presently  before  the 
Court  (see  p.  2,  supra)  :  (1)  that  the  Union's  af- 
filiation with  the  Packinghouse  Workers  resulted  in 
the  formation  of  a  new  and  different  union  from  that 
certified  by  the  Board,  and  that  the  Board's  order  is 
therefore  invalid  insofar  as  it  requires  Oxnard  to 
bargain  with  the  Union  as  now  affiliated  (Br.  5-6), 
and  (2)  that  while  the  issue  of  Oxnard 's  obligation 
to  bargain  with  the  Union  was  being  adjudicated 
following  its  refusal  to  meet  further  with  the  Union, 
and  thus  negotiations  were  in  effect  "suspended,"  it 
was  warranted  in  increasing  wages  without  consulting 
the  Union  (Br.  6-8).  These  contentions  are  fully 
discussed  in  the  Board's  brief  in  Case  No.  14840. 
Accordingly,  rather  than  repeat  the  same  discussion 
here,  we  respectfully  refer  the  Court  to  the  Board's 

*  As  explained  in  the  Board's  brief  (pp.  13-15)  in  No.  14840,  to 
which  we  respectfully  refer  the  Court  for  a  full  statement  of  the 
facts,  the  Union  affiliated  in  July,  1954  with  the  United  Packing- 
house Workers  of  America,  CIO,  and  its  certification  as  represent- 
ative of  Oxnard's  employees  was  thereafter  amended  accordingly. 
See  R.  28-34. 


brief  in  No.  14840  (pp.  25-38)  for  a  statement  of  the 
reasons  why  we  believe  both  contentions  should  be 
rejected. 

We  turn  then  to  the  third  contention  made  in  this 
case,  that  Oxnard  was  justified  in  refusing  to  bargain 
with  the  Union  following  the  mtietmg  of  January  14, 
1954,  nearly  two  months  before  granting  the  wage  in- 
crease referred  to  above,  because  on  that  date  the 
parties  had  reached  an  impasse  in  contract  nego- 
tiations. 

There  is,  of  course,  no  requirement  vmder  the  Act 
that  parties  must  continue  fruitless  contract  negotia- 
tions "in  the  face  of  a  genuine  impasse."  N.  L.  R.  B. 
V.  U.  S.  Cold  Storage  Corp.,  203  F.  2d  924,  928  (C.  A. 
5).  But  the  Board  found  in  this  case  that  no  such 
''genuine  impasse"  had  been  reached  by  the 
parties  (R.  63,  75),  and  there  is  ample  evidence 
to  support  this  finding.  Thus,  at  the  time  that 
Oxnard  refused  to  continue  contract  discussions  upon 
the  ground  that  the  parties  could  not  agree  upon 
a  provision  for  union  security,  there  had  been  no 
negotiations  with  respect  to  many  other  important 
subjects,  including  wages,  hours,  vacations,  arbitra- 
tion, and  insurance  or  pension  plans  (supra,  p.  4). 
Until  these  matters  had  been  explored  it  cannot  be  as- 
sumed that  a  possible  willingness  to  compromise  with 
respect  to  one  or  more  of  them  would  fail  to  induce 
a  reciprocal  attitude  as  to  union  security,  and  thus 
pave  the  way  to  an  over-all  settlement.  It  is  common 
knowledge  that  in  the  give  and  take  of  good  faith  bar- 
gaining agreement  ordinarily  does  not  turn  on  a  con- 
sideration of  each  contract  proposal  independently, 
but  rather  on  compromise  and  concession  resulting 
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from  consideration  of  interdependent  proposals.  In- 
deed, Oxnard's  representative  recognized  this  when, 
during  negotiations,  he  explained  his  submission  of 
counterproposals  on  a  piece-meal  basis  on  the  groimd 
that  ''each  new  proposal  or  each  clause  that  was 
settled  on  had  a  bearing  on  the  other  proposals"  (K. 
149-150) .  Accordingly,  imtil  negotiations  had  covered 
all  important  subjects  in  the  bargaining  relationship, 
it  could  not  be  said  that  "there  has  been  a  dona  fide 
but  unsuccessful  attempt  to  reach  an  agreement," 
which,  this  Court  has  held  to  be  prerequisite  to  a  find- 
ing of  impasse.  N.  L.  R.  B.  v.  Andrew  Jergens,  175 
F.  2d  130,  136  (C.  A.  9),  certiorari  denied,  338  U.  S. 
827. 

The  decisions  relied  on  by  Oxnard  (Br.  12-16)  do 
not  support  its  contrary  contention  that,  where  the 
parties  have  reached  disagreement  on  a  single  subject 
early  in  bargaining,  there  is  no  need  under  the  Act  to 
continue  discussions  with  respect  to  other  subjects  in 
an  effort  to  find  a  basis  for  an  overall  agreement. 
In  none  of  these  cases  were  negotiations  broken  off 
until  the  parties  had  "explored  the  possibility  of 
reaching  agreement  on  all  proposals  and  counterpro- 
posals submitted  by  the  respective  parties"  {Shell 
Oil  Co.,  11  N.  L.  R.  B.  1306,  1308,  cited  on  p.  15, 
Oxnard's  brief,  emphasis  added). 

Controlling  in  this  respect  is  the  Supreme  Court's 
decision  in  N.  L.  R.  B.  v.  Crompton-Highland  Mills, 
337  U.  S.  217.  In  the  Cromptoyi  case  the  employer  and 
the  union,  following  lengthy  contract  negotiations, 
"reached  something  of  an  impasse"  (337  U.  S.  at  218) 
with  respect  to  wages,  whereupon  the  employer,  sim-  | 
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ilar  to  Oxnard's  action  with  respect  to  wages  in  this 
case,  effected,  an  increase  without  consulting  the  union 
and  in  an  amount  higher  than  any  previous  offer 
made  to  the  union.  In  holding  that  the  employer 
was  not  warranted  in  breaking  off  negotiations  where 
he  had  not  even  discussed  with  the  union  the  action 
he  proposed  to  take  unilaterally,  the  Court  fully 
explained  the  requirement  under  the  Act  that  nego- 
tiations continue  until  all  basis  for  agreement  with 
respect  to  all  matters  subject  to  bargaining  has  been 
exhausted  (337  U.  S.  at  p.  224)  : 

We  do  not  have  here  a  case  where  the  bar- 
gaining had  come  to  a  complete  termination 
cutting  off  the  outstanding  invitation  of  the 
certified  collective  bargaining  representative  to 
bargain  as  to  any  new  issue  on  such  a  matter 
as  rates  of  pay  *  *  *  The  opening  which  a 
raise  in  pay  makes  for  the  correction  of  exist- 
ing inequities  among  employees  and  for  the 
possible  substitution  of  shorter  hours,  vaca- 
tions or  sick  leaves,  in  lieu  of  some  part  of 
the  proposed  increase  in  pay,  suggests  the  in- 
finite opportunities  for  bargaining  that  are  in- 
herent in  an  announced  readiness  of  an  em- 
:  ployer   to   increase   generally   the   pay   of   its 

*  employees.     The  occasion  is  so  appropriate  for 

,  collective  bargaining  that  it  is  difficult  to  infer 

.  an  intent  to  cut  off  the  opportunity  for  bar- 

gaining and  yet  be  consistent  with  the  purpose 
of  the  National  Labor  Relations  Act. 

That  'Hhe  occasion  [was]  appropriate  for  collective 
bargaining"  when  Oxnard  broke  off  relations  in  this 
case  is  particularly  clear  in  view  of  the  continued  re- 
quests of  the  Union  that  the  issue  of  union  security 
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be  put  aside,  and  that  the  parties  discuss  other  mat- 
ters, such  as  wages,  in  an  effort  to  find  a  basis  for 
complete  settlement  (supra,  p.  4).  The  likeli- 
hood of  success,  if  such  a  procedure  were  followed  in 
good  faith,  was  foreshadowed  by  the  demonstrated 
ability,  which  Oxnard  concedes  (Br.  19),  of  the  parties 
to  reach  terms  on  many  of  the  subjects  they  had 
discussed  (supra,  p.  3)/  Moreover,  the  Union  had 
indicated  during  the  course  of  negotiations  that 
its  bargaining  position  was  open  to  compromise,  even 
with  respect  to  its  request  for  a  miion  shop  (R.  110, 
111,  156,  157).  Under  these  circumstances,  Oxnard 's 
determination  to  terminate  negotiations  can  be  ex- 
plained only  as  a  ''virtual  insistence  upon  a  prejudg- 
ment that  no  agreement  could  be  reached  by  means  of 
discussion,"  and  not  by  the  existence  of  a  complete 
bargaining  impasse,  for  there  was  none.  A^.  L.  R.  B. 
V.  Jacobs  Mfg.  Co.,  196  F.  2d  680,  683  (C.  A.  2). 

Finally,  even  apart  from  the  bargaining  situation 
which  existed  on  January  14,  1955,  after  which  Ox- 
nard refused  to  meet  with  the  Union,  Oxnard  was 
scarcely  in  a  position  to  continue  in  its  refusal  fol- 

^  Apart  from  union  security,  the  only  other  matter  on  which 
there  appeared  to  be  substantial  disagreement  was  the  question  of 
whether  the  family  members  of  the  citrus  growers  whose  goods 
were  processed  by  Oxnard  should  be  entitled  to  job  preference 
(R.  110-111).  This  question,  however,  was  regarded  by  the 
parties  as  closely  related  to  the  union  security  issue,  in  view  of 
the  fact  that  under  the  Union's  proposal  such  persons  would  have 
to  become  Union  members  (R.  128-129,  140,  154,  157).  Moreover, 
the  question  was  of  no  apparent  practical  importance,  since  there 
had  been  no  employment  by  Oxnard  of  growers'  families  for  the 
past  eight  or  ten  years  (E.  155).  And  signiticantly,  as  Oxnard 
concedes  (Br.  12),  its  representatives  "at  no  time  said  that  it 
would  not  recede  or  compromise  on  the  farm  family  matter." 
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lowing  the  Union's  letter  of  March  11.  For  in  it  the 
Union  made  explicit  that  if  the  parties  "were  able  to 
negotiate  a  generally  satisfactory  agreement,  the 
Union  Shop  matter  would  not  stand  in  the  way  of 
*  *  *  signing  a  contract"  (R.  56).  Moreover,  in  the 
same  letter  the  Union  emphasized  its  willingness  to 
"recommend  compromise  on  the  Union  Shop"  and 
requested  "that  negotiations  be  resiuned  at  the  earliest 
possible  time"  (ibid.).  Accordingly,  whether  or  not 
Oxnard  could  have  view^ed  the  union  shop  issue  as  an 
insurmountable  obstacle  on  January  14,  it  certamly 
had  no  basis  for  continuing  that  view  after  March 
11.  Its  continuing  refusal  to  meet  w^itli  the  Union 
after  March  11  can  thus  in  no  event  be  justified  on 
the  ground  that  an  impasse  foreclosed  the  necessity 
of  further  negotiations.  Compare,  N'.  L.  R.  B.  v. 
HUl  Stores,  140  F.  2d  924  (C.  A.  5) ;  Jeffery  De-Witt 
V.  iV.  L.  R.  B,,  91  F.  2d  134,  139-140  (C.  A.  4)  ;  cer- 
tiorari denied,  302  U.  S.  731. 

CONCLUSIONS 

For  the  foregoing  reasons,  the  Board  respectfully 
requests  that  its  order  be  enforced  in  full. 
Theophil  C.  Kammholz, 

General  Counsel, 
David  P.  FindlinG;, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Norton  J.  Come^ 
Duane  Beeson, 

Attorneys, 
National  Labor  Relations  Board. 
February  1956. 
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No.  14839 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


SoMis  Lemon  Association, 


vs. 


National  Labor  Relations  Board, 


and 
National  Labor  Relations  Board, 


vs. 
SoMis  Lemon  Association, 


Petitioner, 


Respondent, 


Petitioner, 


Respondent. 


\ 


Petition  for  Review  and  Petition  for  Enforcement  of  Order 
of  National  Labor  Relations  Board. 


Brief  of  Petitioner,  Somis  Lemon  Association. 


Preliminary  Statement. 
A.     Jurisdiction. 

The  matter  to  which  review  is  sought  consists  of  a  De- 
cision and  Order  dated  April  13,  1955  [Tr.  69-72],^  made 


^Transcript  of  Record. 
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by  the  National  Labor  Relations  Board  (hereinafter  called 
the  "Board")  in  a  proceeding  entitled  Somis  Lemon  Asso- 
ciation (hereinafter  called  "Petitioner")  and  United 
Fresh  Fruit  &  Vegetable  Workers,  LIU  No.  78,  CIO 
(hereinafter  called  the  "Fruit  &  Vegetable  Union"),  case 
number  21-CA-1913,  holding  that  Petitioner  had  com- 
mitted unfair  labor  practices  and  had  refused  to  bargain 
with  the  said  Union. 

The  Petitioner  praying  that  the  Order  of  the  Board 
be  set  aside  was  filed  under  the  provisions  of  Section 
101.14  of  the  Rules  and  Regulations  of  the  Board,  and 
under  the  provisions  of  Section  10(f)  of  the  Labor  Man- 
agement Relations  Act,  1947,  and  in  compliance  with  Rule 
34  of  the  Rules  of  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  as  amended,  effective  January  1, 
1949. 

The  above  Act  of  Congress,  approved  June  23,  1947, 
known  and  designated  as  the  "Labor  Management  Rela- 
tions Act,  1947"  (29  U.  S.  C.  A.,  Sec.  141),  provides 
as  follows  as  to  review  of  this  Order: 

"Sec.  10(f).  Any  person  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or 
in  part  the  relief  sought  may  obtain  a  review  of  such 
order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business, 
or  in  the  United  States  Court  of  Appeals  for  the  Dis- 
trict of  Columbia,  by  filing  in  such  court  a  written 
petition  praying  that  the  order  of  the  Board  be 
modified  or  set  aside."  (29  U.  S.  C.  A.,  Sec.  160(f).) 
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B.     Statement  of  the  Case. 

Petitioner  is  a  California  cooperative  non-profit  associa- 
tion with  its  principal  place  of  business  in  Oxnard,  Cali- 
fornia, where  it  is  engaged  in  processing  and  packing 
citrus  fruits  [Tr.  11-15]. 

On  November  4,  1953,  Petitioner's  employees  elected 
said  Fruit  &  Vegetable  Union  as  their  bargaining  repre- 
sentative [Tr.  6].  On  November  13,  1953,  the  Board 
certified  said  Fruit  &  Vegetable  Union  as  the  employees' 
exclusive  bargaining  representative  [Tr.  8-9]. 

Bargaining  meetings  were  held  between  Petitioner  and 
said  Fruit  &  Vegetable  Union  on  December  9,  1953,  Janu- 
ary 8,  21,  and  February  4,  1954  [Tr.  56].  An  impasse 
was  reached  at  the  February  4,  1954,  meeting  and  bargain- 
ing was  discontinued  [Tr.  126,  127,  129,  148,  156,  158- 
159].  On  February  22,  1954,  a  petition  signed  by  about 
60%  of  the  employees  and  repudiating  said  Union  was 
served  on  Petitioner  [Tr.  58,  129,  130,  24].  Charges  were 
filed  by  said  Fruit  &  Vegetable  Union  against  Petitioner 
on  February  8,  1954,  alleging  refusal  to  bargain  with 
said  Union  [Tr.  9-10].  Complaint  was  issued  by  the 
Board  on  or  about  May  28,  1954  [Tr.  11-12]  and  hear- 
ing was  had  before  Trial  Examiner  Wallace  E.  Royster, 
in  Oxnard,  California,  on  September  28  and  29,  1954  [Tr. 
53-54]. 

Petitioner  filed  written  Exceptions  to  the  Trial  Exam- 
iner's Findings  that  it  committed  unfair  labor  practices: 
(1)   by  refusal  to  bargain  with  said  Fruit  &  Vegetable 
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Union;  (2)  by  granting  a  unilateral  wage  increase,  and 
(3)  to  his  recommendations  that  petitioner  bargain  with 
the  United  Packinghouse  Workers  of  America,  Local  No. 
7^,  CIO  (hereinafter  referred  to  as  the  "Meatpackers 
Local")    [Tr.  67-68]. 

The  Board  affirmed  the  Rulings  and  Recommendations 
of  the  Trial  Examiner  and  ordered  Petitioner  to  bargain 
with  the  said  Meatpackers  Local  [Tr.  71]. 

Petitioner  thereafter  filed  its  Petition  for  Review  with 
the  above  entitled  court  [Tr.  76]. 

C.     Specifications  o£  Error. 

The  Board  erred  in  affirming  the  Findings,  Conclusions 
and  Recommendations  of  the  Trial  Examiner  as  follows: 
(1)  that  the  said  Meatpackers  Local  is  the  exclusive  bar- 
gaining representative  of  Petitioner's  employees;  (2)  that 
Petitioner  committed  unfair  labor  practices  by  refusal  to 
bargain  with  the  said  Meatpackers  Local;  (3)  in  recom- 
mending that  in  the  future  Petitioner  bargain  with  said 
Meatpackers  Local;  (4)  that  Petitioner  committed  unfair 
labor  practices  by  making  a  unilateral  wage  increase;  (5) 
that  Petitioner  engaged  in  unfair  labor  practices  within 
the  meaning  of  8(a)  (1)  and  (5)  of  the  Labor  Manage- 
ment Relations  Act  [Tr.  79-80]. 
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ARGUMENT. 

I. 

The  Union  Is  Not  the  One  Elected  by  the  Employees 
and  Is  Not  a  Bargaining  Representative  of  the 
Employees'  "Own  Choosing." 

Employees  have  the  statutory  right  "to  bargain  collec- 
tively through  representatives  of  their  own  choosing." 
(Sec.  7,  Labor  Management  Relations  Act,  1947,  29 
U.  S.  C.  A.,  Sec.  157.) 

The  instant  point  is  presented  in  support  of  Petition- 
er's Exceptions  to  the  Board's  Findings  and  Conclusions 
that  Petitioner  committed  unfair  labor  practices  by  refusal 
to  bargain  with  said  Meatpackers  Local,  and  to  the 
Board's  Order  that  Petitioner: 

"Upon  request,  bargain  collectively  with  Union 
Packinghouse  Workers  of  America,  Local  78,  CIO, 
as  the  exclusive  representative  of  the  employees  in 
the  appropriate  unit  described  above,  and  if  an  un- 
derstanding is  reached  embody  such  understanding  in 
a  signed  agreement."     [Tr.  71.] 

The  Unions  involved  herein,  namely,  the  said  Fruit  & 
Vegetable  Union,  the  said  Meatpackers  Local  and  the 
United  Packinghouse  Workers  of  America,  CIO,  an  inter- 
national union  (hereinafter  called  the  "Meatpackers  In- 
ternational") are  the  same  unions  that  are  referred  to  in 
the  related  case  of  Santa  Clara  Lemon  Association,  No. 
14840. 

The  facts  in  this  case  are  substantially  the  same  on  the 
above  issue  as  the  facts  in  the  Santa  Clara  case.     In  the 


instant  case  the  Board  approved  the  substitution  of  the 
Meatpackers'  Local  "For  the  reasons  set  forth  in  Santa 
Clara  Lemon  Association,"  etc.  [Tr.  70,  footnote  1]. 

Therefore,  we  incorporate  herein  by  reference  and  make 
a  part  hereof  as  though  set  forth  herein  in  full  the  argu- 
ment appearing  on  pages  5  through  24  of  the  Brief  of 
Petitioner,  Santa  Clara  Lemon  Association,  filed  with  the 
above  entitled  court  on  or  about  December  31,  1955  in 
Case  No.  14840. 

For  the  reasons  heretofore  stated  the  Board's  Order 
that  Petitioner  bargain  collectively  with  the  said  Aleat- 
packers  Local  is  contrary  to  law  and  in  violation  of  the 
rights  of  the  employees  in  the  bargaining  unit,  and  the 
Board's  finding  that  Petitioner  failed  and  refused,  con- 
trary to  the  Act,  to  bargain  with  the  Meatpackers  Local 
should  be  reversed. 

II. 

Granting  the  Unilateral,  General  Wage  Increase  Did 

Not  Constitute  an  Unfair  Labor  Practice. 

It  was  stipulated  that  general  wage  increases  were 
granted  on  March  8,  1954,  and  on  April  11,  1954  [Tr. 
109] .  Petitioner  admits  that  it  did  not  consult  any  Union 
about  the  wage  increases  [Tr.  103,  155]. 

The  reasons  for  the  wage  increases  and  the  circum- 
stances surrounding  them  were  explained  in  Petitioner's 
offer  of  proof  [Tr.  130-132]. 

Petitioner  stood  between  the  demands  of  the  said 
Fruit  &  \^egetable  Union  on  one  side  and  the  demands 
of  a  majority  of  its  employees  on  the  other.  Wage  ad- 
justments were  made  to  meet  the  competition  of  other 
packing  houses  [Tr.  132].     The  new  wage  rates  of  $1.15 
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for  women  and  $1.35-$1.40  for  men  [Tr.  109]  were 
established  by  ascertaining  what  other  packing  houses  in 
the  area  were  paying  [Tr.  132]. 

The  Trial  Examiner  considers  that  the  purpose  is  im- 
material even  though  the  wage  increase  was  made  solely 
because  of  business  necessity  [Tr.  60].  The  Board  has 
not  been  so  arbitrary.  It  has  held  that  unilateral  wage 
increases  may  be  made  when  bargaining  negotiations  were 
in  suspension. 

In  regard  to  the  effect  of  a  "suspension"  of  negotia- 
tions, the  Board  declared: 

"In  these  circumstances  the  respondent  was  under 
no  duty  to  withhold  normal  action  respecting  wages 
pending  consultation  with  the  Union."  (Montgom- 
ery Ward  &  Co.,  39  N.  L.  R.  B.  229;  Westchester 
Newspapers,  Inc.,  26  N.  L.  R.  B.  630) 

In  the  instant  case  we  have  negotiations  suspended  as  a 
result  of  an  impasse.  How  soon  the  difficulty  would  be 
resolved  by  the  Board,  or  by  a  court,  or  both,  could  not 
be  foreseen.  It  might  take  a  month,  a  year,  or  even  two 
or  three  years.  In  the  meantime  the  employees  would  be 
deprived  of  a  wage  increase.  Petitioner's  labor  supply 
would  be  jeopardized  by  its  inability  to  meet  competitive 
wage  rates.  Should  both  Petitioner  and  the  employees  be 
penalized  by  a  frozen  wage  scale  throughout  the  period 
necessary  to  resolve  the  legal  conflict? 

Petitioner  did  the  only  thing  that  it  could  reasonably 
do  under  the  circumstances.  It  made  unilateral  wage  in- 
creases [Tr.  132]. 

For  each  of  the  above  reasons  there  is  no  substantial 
evidence  to  support  the  Board's  finding  that  Petitioner 
violated  the  Act  by  granting  a  unilateral  wage  increase. 
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III. 
Bargaining  Had  Reached  a  Genuine  Impasse,  and  Peti- 
tioner's Refusal  to  Bargain  Further  Was  Not  an 
Unfair  Labor  Practice. 

The  evidence  is  undisputed  that  bargaining  meetings  be- 
tween the  Fruit  &  Vegetable  Union  and  Petitioner  were 
held  on  December  9,  1953,  January  8,  January  21,  and 
February  4,  1954  [Tr.  93-94-95,  98]. 

First  Meeting — December  9,  1953. 

The  Fruit  &  Vegetable  Union  representative.  Rose,  was 
absent  [Tr.  93,  110].  The  chief  shop  stewards  from  each 
of  the  competitive  packing  houses  were  present  [Tr.  110- 
111,  134].  Petitioner  pointed  out  that  certain  of  the  shop 
stewards  present  were  employees  of  competitive  packing 
houses,  and  expressed  its  dissatisfaction  with  having  rep- 
resentatives of  competitors  sitting  in  on  its  business  meet- 
ings. However,  Petitioner  did  not  press  the  matter  fur- 
ther [Tr.  111].  Copies  of  said  Fruit  &  Vegetable  Union 
proposal  were  distributed.  The  Fruit  &  \>getable  Union 
proposal  was  read  and  several  questions  were  asked  by  the 
Petitioner  [Tr.  111-112].  The  shop  stewards  who  were 
present  pointed  out  that  they  did  not  have  sufficient  knowl- 
edge as  to  the  meaning  of  various  parts  of  the  Fruit  & 
Vegetable  Union  proposal  and  said  they  could  not  answer 
several  questions  of  the  Petitioner  and  could  not  fully  ex- 
plain the  proposal.  Therefore,  it  was  agreed  that  the  en- 
tire matter  be  put  over  to  the  next  meeting,  when  Mr. 
Smith,  the  president  of  the  Fruit  &  Vegetable  Union,  or 
Mr.  Rose,  would  be  present  [Tr.  112,  133-134]. 
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Second  Meeting — January  8,  1954. 

Mr.  Rose  was  present  to  represent  the  Fruit  &  Vege- 
table Union,  but  his  recollection  of  what  occurred  ap- 
pears to  have  been  in  error  in  several  respects.  Rose 
testified  that  the  Fruit  &  A^egetable  Union  proposal  was 
read  in  full  at  the  first  meeting  and  not  read  at  all  at  the 
second  [Tr.  95].  Yet  he  admits  that  Mr.  Smith,  president 
of  said  Union,  may  have  read  the  proposal  at  the  second 
meeting  [Tr.  106],  and  other  witnesses  testified  that  the 
proposal  was  read  in  whole  by  Smith,  president  of  said 
Union,  and  discussed  as  each  section  was  read  [Tr.  113- 
114,  135-136].  Rose  testified  that  Petitioner  pointed  out 
that  it  wanted  the  overtime  exemption  allowed  under  the 
"State  Agricultural  Code"  [Tr.  94,  102],  and  that  after 
checking  into  the  matter  the  Fruit  &  Vegetable  Union 
agreed  to  the  Petitioner  using  the  overtime  exemptions 
provided  in  the  "State  Agricultural  Code"  [Tr.  102]. 
Yet  the  evidence  showed  that  the  exemption  referred  to 
was  allowed  under  the  Federal  Wage  and  Hour  Law  and 
not  under  the  State  Agricultural  Code  [G.  C.  Ex.*  4,  Tr. 
46,  105].  Rose  was  also  in  error  as  to  the  parties  present 
at  the  second  meeting  [Tr.  106]. 

Seniority  was  discussed  [Tr.  94].  The  Fruit  &  Vege- 
table Union  requested  that  Petitioner  submit  its  counter- 
proposals in  full   [Tr.  94,  101]. 

During  the  course  of  the  meeting,  many  questions  were 
asked  by  Petitioner's  representatives  and  explained  by 
Rose  or  Smith  [Tr.  114].  The  subjects  discussed  included 
Union  shop,  wages,  hours  and  overtime,  federal  exemp- 
tion as  to  overtime  in  the  handling  of  perishable  fruits, 
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holidays  [Tr.  114-115,  141],  wage  classifications  [Tr. 
116],  insurance,  working  conditions,  variation  in  wage 
rates  [Tr.  140-141],  and  union  indemnity  in  case  of  its 
violation  of  the  proposed  no  strike,  no  lockout  clause  [Tr. 
138-139]. 

There  was  agreement  in  substance  concerning  leaves 
of  absence,  men  in  Armicd  Forces,  transportation,  safety, 
no  strike  no  lockout  [Tr.  135-138],  and  it  was  not  ex- 
pected that  there  would  be  any  difficulty  in  reaching  an 
agreement  on  grievance  procedure   [Tr.  148]. 

The  Fruit  &  \^egetable  Union  indicated  that  it  was  un- 
certain as  to  who  among  its  own  group  had  suggested 
the  proposed  wage  rates  and  classifications  [Tr.  117]. 
The  Fruit  &  Vegetable  Union  said  that  it  would  not  dis- 
cuss wages  alone  [Tr.  116,  141]. 

The  Petitioner  opposed  the  use  of  the  check-ofif  system 
[Tr.  151].  The  Fruit  &  \'egetable  Union  asked  for  a 
complete  set  of  Petitioner's  counter  proposals   [Tr.  142]. 

Third  Meeting — January  21,  1954. 

The  Fruit  &  Vegetable  Union  representative.  Rose, 
testified  as  to  this  meeting  and  again  his  recollection  ap- 
peared to  be  in  error  in  several  respects.  Rose  testified 
that  counsel  for  Petitioner  submitted  a  counter-proposal 
on  hours  and  overtime  [Tr.  95].  Yet  he  admitted  that  he 
might  be  mistaken  as  to  whether  or  not  counsel  was  pres- 
ent at  the  meeting  [Tr.  107],  and  other  evidence  indicated 
that  counsel  was  not  present  at  the  meeting  [Tr.  117- 
118].  Rose  testified  that  he  repeated  his  request  for 
a  full  set  of  Petitioner's  counter-proposals,  and  errone- 
ously stated  that  Petitioner's  counsel  refused  at  this  meet- 
ing to  submit  counter-proposals  in  full  [Tr.  95-96,  101, 
142]. 
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The  subjects  discussed  included  combination  jobs  [Tr. 
96],  a  counter-proposal  on  hours  and  overtime,  seniority, 
the  exception  of  g"rowers'  farm  families  from  the  seniority 
clause,  and  the  Union  shop  [Tr.  96]. 

Petitioner  submitted  counter-proposals  on  hours  and 
overtime  [G.  C.  Ex.  4,  Tr.  46,  119,  141],  and  on  seniority 
[G.  C.  Ex.  5,  Tr.  47,  119-120,  141].  Rose  stated  that  at 
the  next  meeting  he  would  offer  a  Union  counter-proposal 
on  seniority,  and  Petitioner  said  that  it  would  reconsider 
the  counter-proposal  which  it  had  offered  on  seniority 
[Tr.  120].  Also  discussed  were  combination  jobs  [Tr. 
120-121]  and  the  federal  wage  and  hour  overtime  exemp- 
tion [G.  C.  Ex.  4,  Tr.  46,  118].  It  appeared  that  there 
was  a  meeting  of  the  minds  on  arbitration  [Tr.  149]. 

Rose  stated  that  it  was  necessary  for  the  Fruit  &  Vege- 
table Union  to  have  the  Union  shop  provision  in  the  con- 
tract but  Petitioner  replied  that  it  did  not  feel  that  it 
should  force  people  to  join  the  said  Fruit  &  Vegetable 
Union  in  order  to  hold  their  jobs  [Tr.  119]. 

Rose  requested  that  Petitioner  submit  a  full  set  of 
counter-proposals  and  Petitioner  replied  that  it  would  sub- 
mit counter-proposals  on  the  various  subjects  which  ap- 
peared in  the  Fruit  &  Vegetable  Union  proposal  but  that 
for  it  to  submit  a  full  set  of  counter-proposals  at  one  time 
would  result  in  an  unnecessary  loss  of  work  [Tr.  122]. 

Fourth  Meeting — February  4,  1954. 

Rose  submitted  an  oral  counter-proposal  on  seniority 
[Tr.  98,  123-124].  McDaniel  (counsel  for  Petitioner) 
submitted  a  counter-proposal  on  the  Union  Shop  [G.  C.  Ex. 
6,  Tr.  47,  98]  and  the  Fruit  &  Vegetable  Union  rejected 
it  [Tr.  99,  127]. 
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Union  security  was  discussed  and  had  also  been  previ- 
ously discussed  at  the  first,  second  and  third  meetings 
[Tr.  125].  Rose  explained  that  the  Fruit  &  Vegetable 
Union  had  200  or  300  contracts  in  existence  and  they 
each  contained  the  Union  shop  clause.  He  said  that  the 
Union  shop  clause  was  the  policy  of  the  Fruit  &  Vege- 
table Union  in  all  of  its  contracts  and  that  the  Fruit  & 
Vegetable  Union  would  not  recede  from  that  position. 
Petitioner  explained  that  it  did  not  believe  employees 
should  be  forced  to  join  the  Fruit  &  Vegetable  Union 
against  their  will  [Tr.  125-126].  McDaniel  asked  Rose 
if  the  Fruit  &  Vegetable  Union  would  recede  from  its  de- 
mand for  a  Union  shop  and  Rose  said  that  he  could  not 
recede  because  it  was  the  policy  of  the  Fruit  &  Vegetable 
Union  to  have  the  Union  Shop  clause  in  its  contract  [Tr, 
126]. 

McDaniel  said  that  he  did  not  see  any  use  in  proceeding 
further  in  view  of  the  Fruit  &  Vegetable  Union's  position 
and  he  rejected  Rose's  suggestion  to  pass  the  Union  shop 
subject  and  to  continue  for  an  area  of  agreement  because 
the  Union  shop  had  previously  been  discussed  at  all  meet- 
ings. McDaniel  told  Rose  to  contact  him  if  there  was 
any  change  in  the  Fruit  &  Vegetable  Union's  position  [G. 
C.  Ex.  9,  Tr.  49,  126,  127,  129,  148,  153,  156,  158-159]. 

Meetings — Generally. 

Seniority  and  Union  shop  were  discussed  at  each  of 
the  meetings  [Tr.  103,  155-156].  There  was  agreement 
in  substance  on  leaves  of  absence.  Armed  Forces,  trans- 
portation, safety,  hours  and  overtime,  combination  jobs, 
and  recognition  [Tr.  127-128],  but  parties  always  re- 
turned to  the  Union  shop  question   [Tr.   125]. 
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Petitioner  did  not  want  to  agree  on  seniority  based  on 
length  of  service  alone  [Tr.  144],  But  Petitioner's  coun- 
ter-proposal on  seniority  [G.  C.  Ex.  5,  Tr.  47]  was  made 
in  the  form  presented  in  order  that  Petitioner  would  be 
protected  so  that  during  slow  periods  it  could  discharge 
or  lay  off  employees  who  had  less  ability  and  were  less 
efficient  without  the  complication  of  length  of  service. 
Petitioner  fully  expressed  its  intentions  and  its  interpre- 
tation of  the  counter-proposal  to  the  said  Fruit  &  Vege- 
table Union  [Tr.  146-148]. 

[  There  was  only  one  counter-proposal  submitted  on  the 
Union  shop  question.  Petitioner  wanted  an  open  shop 
clause  and  the  Fruit  &  Vegetable  Union  wanted  a  Union 
Shop  clause  [Tr.  147].  The  Fruit  &  Vegetable  Union  did 
not  offer  to  recede  from  its  demand  for  a  Union  shop 
clause  [Tr.  148].  Petitioner  asked  Rose  on  more  than 
one  occasion  if  he  would  recede  from  his  remand  for  a 
Union  shop  and  Rose  said  several  times  that  all  of  the 
Fruit  &  Vegetable  Union's  other  contracts  had  the  Union 
shop  clause  and  that  the  Fruit  &  Vegetable  Union  could  not 
accept  anything  less  than  that  [Tr.  148]. 

The  above  summary  of  the  various  meetings  indicates 
clearly  that  the  Union  shop  question  was  discussed  at  all 
of  the  meetings,  was  passed  over  while  other  subjects 
were  discussed,  and  was  again  discussed  on  several  occa- 
sions. The  Fruit  &  Vegetable  Union  had  made  it  clear 
that  it  did  not  intend  to  recede  from  its  demand  for  a 
Union  shop. 

The  Trial  Examiner  finds  that: 

"I  find  that  on  February  4  bargaining  between  the 
parties  had  not  reached  a  point  of  impasse  in  respect 
to  wages,   vacations,  working  conditions,   and  other 


—14— 

subsidiary  questions;  that  the  Union  by  virtue  of  its 
representative  status  was  entitled  to  an  opportunity 
to  attempt  to  persuade  the  Respondent  to  the  point 
of  agreement  in  these  matters;  and  that  refusal  fur- 
ther to  meet  with  the  Union  after  that  date  fore- 
closed it  from  doing  so."     [Tr.  59.] 

Petitioner  submits  that  when  the  Union  shop  question 
had  been  discussed  and  then  passed  over  to  other  sub- 
jects in  the  contract,  and  then  discussed  again,  this  having 
occurred  at  several  meetings,  and  the  Fruit  &  Vegetable 
Union  continued  to  refuse  to  recede  from  its  demand  for 
a  Union  shop,  Petitioner  was  justified  in  abstaining  from 
further  negotiations.  Nothing  in  the  law  requires  that 
there  be  either  an  impasse  or  agreement  on  any  or  all 
other  subjects  of  the  contract  before  negotiations  can  be 
terminated  by  impasse  on  a  given  subject — especially  on 
one  as  important  as  the  Union  shop  question. 

In  A^.  L.  R.  B.  V.  Cambria  Clay  Products  Co.  (C.  A. 
6,  1954),  215  F.  2d  48,  55,  there  was  an  impasse  as  a  re- 
sult of  a  deadlock  on  the  Union  shop  issue.  In  holding 
that  employer  did  not  refuse  to  bargain,  the  court  said: 

".  .  .  There  was  no  refusal  on  the  part  of  the 
company — after  four  months  of  negotiations — to  bar- 
gain with  the  Union  in  violation  of  the  Act  for  'the 
Act  does  not  encourage  a  party  to  engage  in  fruit- 
less marathon  discussions  at  the  expense  of  frank 
statement  and  support  of  his  position.'  National 
Labor  Relations  Board  v.  American  National  Insur- 
ance Co.,  343  U.  S.  395,  404,  72  S.  Ct.  824,  829,  96 
L.  Ed.  1027." 
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"When  a  genuine  impasse  is  reached,  an  employer, 
unless  conditions  change,  usually  may  abstain  from 
further  negotiations.  National  Labor  Relations 
Board  v.  Norfolk  Shipbuilding  and  Drydock  Corp., 
4  Cir.,  195  F.  2d  632,  635." 

******** 

"As  said  by  Judge  Learned  Hand  in  National  Labor 
Relations  Board  v.  Remington-Rand,  Inc.,  2  Cir., 
94  F.  2d  862,  872 :  'the  act  does  not  attempt  to  settle 
industrial  disputes;  it  leaves  the  parties  to  the  re- 
sultant of  their  opposed  economic  powers;  and  while 
it  does  force  them  to  treat  with  each  other,  it  may 
be  assumed  to  contemplate  only  bona  fide  negotiation. 
Hence,  it  is  no  doubt  true  that  it  does  not  require 
further  negotiation  after  it  becomes  apparent  that  a 
settlement  is  impossible.  A  Union  may  at  times  seek 
to  give  the  appearance  of  wishing  to  treat,  after  it 
knows  that  all  chance  of  agreement  is  gone;  in  such 
conflicts  each  side  generally  wishes  to  place  the  odium 
of  rupture  upon  the  other.  Assuming,  as  urged  by 
the  Board,  that  a  closed  shop  demand  is  a  proper 
subject  for  bargaining,  we  do  not  believe  that  respon- 
dent was  required  to  continue  the  discussion  indefi- 
nitely. Both  sides  had  endeavored  for  many  months 
to  agree  and  they  were  unable  to  do  so.  Neither  side 
was  required  to  accept  the  proposal  made  by  the  other. 
The  same  thing  may  be  said  for  other  matters  in 
dispute,  which  had  long  been  considered  and  discussed 
by  the  parties.  As  stated,  the  occurrences  of  this 
date,  when  taken  into  consideration  with  what  had 
preceded,  as  must  be  done,  do  not  justify  the  conclu- 
sion of  a  refusal  to  bargain.'  National  Labor  Rela- 
tions Board  v.  Algoma  Plywood  &  Veneer  Co.,  7  Cir., 
121  F.  2d  602,  606." 

In  A^.  L.  R.  B.  V.  Algoma,  etc.  (C.  A.  7),  121  F.  2d 
602,  606,  where  the  deadlock  was  on  the  "closed  shop" 
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issue,  the  court  held  that  there  was  no  refusal  to  bargain 
and  stated: 

"During  that  period,  as  pointed  out  by  the  Board, 
numerous  proposals  and  counter-proposals  were  made. 
The  main  stumbling  block  appears  to  have  been  the 
matter  of  the  closed  shop.  Respondent  proposed  one 
kind  of  closed  shop  which  the  Union  was  either  un- 
able or  unwilling  to  consummate,  and  the  Union  pro- 
posed another  character  of  closed  shop  to  which  re- 
spondent would  not  agree.  The  Board  states  in  its 
brief :  '*  *  *  When  the  Union's  proposal  reached 
the  conference  table  for  collective  bargaining  on 
June  13,  1939,  it  at  once  became  apparent  that  respon- 
dent persisted  in  the  same  motives,  rendering  any 
genuine  collective  bargaining  impossible.     *     *     *.' 

'The  fallacy  of  this  reasoning  is  that  the  proposal 
had  been  on  the  conference  table  for  11  months. 

"As  we  understand,  the  Union  proposals  at  the 
June  13  conference  were  substantially  the  same  as 
those  proposed  in  numerous  conferences  prior  there- 
to. In  fact,  one  of  the  Union  members  testified: 
'We  were  instructed  to  take  that  agreement  back 
to  Mr.  Perry,'  thereby  referring  to  the  previous  pro- 
posal. A  member  of  the  bargaining  committee  testi- 
fied that  the  conversation  on  this  date  was  about  the 
same  as  that  had  at  previous  conferences.  In  fact,  as 
already  stated,  and  as  found  by  the  Board,  such  bar- 
gaining conferences  had  continued  over  a  period  of 
11  months.  The  length  of  time  an  employer  must 
continue  to  bargain  in  order  to  demonstrate  its  good 
faith,  we  do  not  know,  but  certainly  the  time  is  not 
indefinite.  Assuming,  as  urged  by  the  Board,  that  a 
closed  shop  demand  is  a  proper  subject  for  bargain- 
ing, we  do  not  believe  that  respondent  was  required 
to  continue  the  discussion  indefinitely.  Both  sides 
had  endeavored  for  many  months  to  agree  and  they 
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were  unable  to  do  so.  Neither  side  was  required  to 
accept  the  proposal  made  by  the  other.  The  same 
thing  may  be  said  for  other  matters  in  dispute,  which 
had  long  been  considered  and  discussed  by  the  parties. 
As  stated,  the  occurrences  of  this  date,  when  taken 
into  consideration  with  what  had  preceded,  as  must 
be  done,  do  not  justify  the  conclusion  of  a  refusal  to 
bargain." 

In  N.  L.  R.  B.  V.  Lightner  Publishing  Co.  (C.  A.  7), 
113  F.  2d  621,  the  court  pointed  out  that  the  employer  is 
not  under  a  duty  to  accede  to  whatever  particular  terms 
may  be  sought  by  the  Union,  but  merely  to  accord  recogni- 
tion to  the  bargaining  representatives  of  the  employees 
and  conduct  negotiations  in  good  faith  in  an  honest  at- 
tempt to  arrive  at  a  mutually  satisfactory  agreement. 

In  Shell  Oil  Co.,  77  N.  L.  R  B.  1306,  the  Board  held 
that  inability  to  agree  on  one  particular  issue  does  not 
constitute  refusal  to  bargain  in  good  faith.  In  that  case 
the  employer  met  with  the  Union,  discussed  all  proposals 
and  counter-proposals  and  reached  agreement  on  a  sub- 
stantial number  of  issues. 

In  Southern  Prison  Co.,  46  N.  L.  R.  B.  1268,  the  Board 
found  that  there  was  no  refusal  to  bargain  in  good  faith 
where  the  company  considered  the  Union's  proposals,  of- 
fered counter-proposals  and  even  though  the  company  had 
granted  individual  wage  increases  during  the  period  of 
the  negotiations,  which  were  made  without  discrimination 
and  pursuant  to  a  long  established  policy  of  the  company. 

In  Kentucky  Tennessee  Clay  Co.,  49  N.  L.  R.  B.  252, 
the  Board  held  that  there  was  no  refusal  to  bargain  where 
the  parties  were  hopelessly  deadlocked  on  the  Union  shop, 
seniority  and  arbitration  issues. 
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In  Anchor  Rome  Mills,  Inc.,  86  N.  L.  R.  B.  1120,  the 
Board  held  that  there  was  no  failure  to  bargain  where 
there  was  an  impasse  with  respect  to  check-off,  super-sen- 
iority for  shop  steward  and  Union  liability  for  strikes. 

For  each  of  the  above  reasons  it  is  apparent  that  the 
Board's  findings  on  said  issues  are  not  based  on  substan- 
tial evidence  and  are  not  in  accordance  with  law,  and 
therefore  should  be  reversed. 

Respectfully  submitted, 

Ivan  G.  McDaniel, 
Kenneth  N.  Dellamater, 
By  Kenneth  N.  Dellamater, 
Attorneys  for  Petitioner,  Somis  Lemon 
Association. 
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BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 

This  case  is  before  the  Court  upon  the  petition  of 
Somis  Lemon  Association  to  review  and  set  aside  an 
order  of  the  National  Labor  Relations  Board  (R.  70- 
72)'  issued  against  petitioner  on  April  13, 1955,  follow- 
ing the  usual  proceeding  under  Section  10  (c)  of  the 
National  Labor  Relations  Act,  as  amended  (61  Stat. 
136,  29  U.  S.  C,  Sec.  151,  et  seq.),  hereafter  called  the 
Act.  In  its  answer  (R.  79-83)  the  Board  has  requested 
enforcement  of  its  order.  This  Court  has  jurisdiction 
of  the  proceeding  pursuant  to  Section  10  (e)  and  (f ) 

^  References  to  portions  of  the  printed  record  are  designated 
"R."  Wherever  in  a  series  of  references  a  semicolon  appears, 
reference  preceding  the  semicolon  are  to  the  Board's  findings; 
succeeding  references  are  to  the  supporting  evidence. 
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of  the  Act,  the  unfair  labor  practices  having  occurred  at 
petitioner's  plant  in  Oxnard,  California,  within  this 
judicial  circuit.  The  Board's  decision  and  order  are 
reported  in  112  NLRB  No.  18. 

COUNTEBSTATEMENT   OF   THE   CASE 

As  more  fully  exi)lained  in  the  Board's  brief  (pp. 
2-5)  in  No.  14840  on  this  Court's  docket  {Santa  Clara 
Lemon  Association  v.  N.  L.  R.  B.),  this  is  one  of  five 
cases  before  the  Court  in  which  the  Board  foiuid  that 
the  employers,  a  group  of  independent  non-profit  co- 
operatives engaged  in  processing  and  packing  of 
citrus  fruit  in  Southern  California,"  each  committed 
unfair  labor  practices  by  breaking  off  negotiations 
with  the  Union  ^  which  the  Board  certified  as  the 
representative  of  its  employees,  and  also  by  uni- 
laterally increasing  wages.  The  evidentiary  facts 
upon  which  the  Board  based  its  findings  in  this  case 
may  be  summarized  as  follows : 

I.  The  Board's  findings  of  fact 

A.  The  contract  negotiations 

Following  a  representation  election  held  pursuant 
to  a  consent  election  agreement  (R.  1-5)  in  which  the 
Union  won  a  majority  of  the  votes  of  Somis'  em- 
ployees, the  Board  certified  the  Union  as  bargaining 
representative  of  Somis'  employees  on  November 
13,  1953   (R.  55;  9).     Thereafter,  beginning  on  De- 

^  Petitioner,  herein  sometimes  referred  to  as  Somis,  operates 
a  packing  plant  in  Oxnard,  California,  from  which  it  ships  a 
substantial  amount  of  citrus  fruit  into  interstate  commerce  ( R.  55 ; 
107-108).    No  jurisdictional  issue  is  presented. 

^United  Fresh  Fruit  &  Vegetable  Workers  Union,  L.  I.  U. 
No.  78,  CIO,  herein  called  the  Union. 


cember  9,  1953,  a  series  of  four  meetings  were  held 
between  Somis  and  the  Union  for  the  purpose  of 
negotiating  a  collective  bargaining  agreement  (R.  56; 
93-95,  98,  109,  112,  117,  122).  At  the  first  of  these 
meetings  the  Union  submitted  a  proposed  written  con- 
tract, the  provisions  of  which  became  the  basis  for 
negotiation  in  all  succeeding  meetings  (R.  56;  34^6, 
111-112).  During  the  course  of  these  meetings, 
Somis  submitted  countei'proposals  with  respect  to 
some  subjects,  and  the  Union  withdrew  or  modified 
its  original  demands  as  to  other  subjects  (R.  56, 
58-59;  46-48,  96,  98,  102,  119-120,  142-143).  Tenta- 
tive agreement  was  reached  on  proposals  dealing  with 
recognition  and  hours  and  the  parties  appeared  to 
be  fairly  close  to  agreement  with  respect  to  other 
matters  (R.  96,  102,  122,  128,  135-137,  149).  The 
Union's  request  for  a  union  shop  provision,  however, 
was  flatly  rejected  by  Somis,  and  disagreement  also 
developed  over  the  Union's  seniority  proposal  and 
Somis'  request  that  the  family  members  of  growers 
whose  produce  was  handled  at  the  plant  be  given  job 
preference  (R.  56;  95,  96-97,  114,  119-190). 

At  the  fourth  meeting,  held  on  February  4,  1954, 
the  Union  made  concessions  from  its  original  positions 
respecting  both  seniority  and  job  preference  for 
family  member  of  growers,  but  Somis  rejected  the 
new  proposals,  and  in  turn  offered  a  counterproposal 
with  respect  to  union  security  which  forbade  any 
sort  of  compulsory  unionism  on  the  stated  ground 
that  "monopolistic  Union  practices  will  interfere  with 
[Somis']  operations"  (R.  56;  47-48,  98-99,  127). 
When  the  Union  refused  to  incorporate  this  language 


into  a  contract,  Somis'  principal  spokesman,  its  at- 
torney, stated  that  he  "did  not  see  any  use  in  pro- 
ceeding further,"  and,  in  answer  to  a  direct  question 
by  the  Union,  indicated  that  Somis  **was  breaking 
off  negotiations"  (R.  56;  99,  126,  129,  152-153).  The 
Union  requested  that  the  parties  ''simply  put  aside 
those  subjects  upon  which  [they]  could  not  agree 
and  .  .  .  continue  to  search  for  an  area  of  agi'ee- 
ment  in  the  other  contract  articles  which  we  had 
not  yet  explored"  (R.  56;  99).  At  that  stage  of  the 
negotiations  the  parties  had  not  yet  reached  serious 
discussion  on  many  of  the  subjects  contamed  in  the 
Union's  proposed  contract,  including  wages,  vaca- 
tions, and  working  conditions  (R.  59;  99-100,  140- 
141, 151).  This  suggestion  was  rejected,  however,  and 
the  meeting  ended  (R.  56;  99,  152-153). 

On  February  19,  1954,  the  Union  by  a  letter  to 
Somis,  requested  ''prompt  resumption  of  negotia- 
tions," but  Somis  replied  a  week  later  that  in  view 
of  the  disagreement  between  the  parties  as  to  the 
union  security  and  seniority  issues  "further  discus- 
sions would  be  useless,"  and  that  no  "good  purpose 
would  be  served  by  continued  bickering"  (R.  56-57; 
49-50).  The  Union  w^rote  Somis  a  final  letter  on 
March  11,  stating  that  it  had  "informed  you  several 
times  that  [it]  would  recommend  compromise  on 
both  [the  union  shop  and  seniority]  issues  when  [it] 
could  advise  [its]  membership  that  [the  parties]  had 
reached  an  otherwise  satisfactory  agreement"  (R.  57; 
51).  Again  stressing  "the  willingness  of  the  Union 
to    compromise,"    the    letter    repeated    the    Union's 


earlier  request  *'that  negotiations  be  resumed  at  the 
earliest  possible  time"  (R.  57;  51-52).  However, 
no  further  meetings  were  held  (R.  56) . 

On  March  8  and  again  on  April  11,  1954,  Somis 
increased  wages  in  amounts  ranging  from  10  cents 
to  25  cents  an  hour,  on  both  occasions  without  noti- 
fying or  consulting  the  Union   (R.  58;  103,  155). 

B.  A  majority  of  the  employees  attempt  to  revoke  the  authority  of  the 
Union  to  represent  them 

On  February  22,  about  two  and  a  half  weeks  after 
Somis  had  terminated  contract  negotiations  with  the 
Union,  a  petition  signed  by  a  majority  of  Somis' 
employees  was  served  on  Somis'  manager  in  which 
the  employees  stated  that  they  did  "not  wish  to  be 
represented  any  longer  by  the  Union"  (R.  58;  24, 
129).  The  petition  named  a  committee  of  five  em- 
ployees whom  Somis  was  requested  to  recognize  as 
the  employees'  bargaining  representative  (R.  25). 

Following  receipt  of  the  petition,  Somis'  manager 
checked  the  signatures  contained  thereon  against  a 
payroll,  and,  having  satisfied  himself  that  a  majority 
of  Somis'  employees  had  in  fact  signed  the  document, 
referred  the  matter  to  Somis'  attorney  (R.  58;  130). 
The  latter  wrote  the  Union  on  April  8,  1954,  that 
Somis  would  "recognize  the  petition  to  the  extent 
required  by  law"   (R.  53). 

II.  The  Board's  conclusions  and  order 

Upon  the  foregoing  facts  the  Board  concluded  that 
Somis  had  violated  Section  8  (a)  (5)  and  (1)  of 
the  Act  by  breaking  off  negotiations  with  the  Union, 
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by  refusing  further  to  deal  with  it,  and  by  unilaterally 
granting  a  wage  increase  (R.  69-70).  To  remedy 
Somis'  violations  of  the  Act,  the  Board's  order  re- 
quires Somis  to  cease  and  desist  from  refusing  to 
bargain  with  the  Union,  under  its  new  name  acquired 
upon  affiliation  with  the  Packinghouse  Workers  of 
America,^  and  from  interfering  with  the  efforts  of 
the  Union  to  represent  its  employees.  Affirmatively, 
the  Board's  order  requires  Somis  to  bargain  collec- 
tively with  the  Union,  as  presently  affiliated,  and  to 
post  appropriate  notices  (R.  70-72). 

ARGUMENT 

The  Board's  findings  that  petitioner  violated  Section  8  (a)  (5) 
and  (1)  of  the  Act  and  its  order  requiring  petitioner  to  bar- 
gain with  the  Union  as  now  affiliated  are  valid  and  proper 

Two  of  the  contentions  made  by  Somis  are  conmion 
-yiSotk  to  the  four  other  similar  cases  presently  be- 
fore the  Court:  (1)  that  the  Union's  affiliation  with 
the  Packinghouse  Workers  resulted  in  the  formation 
of  a  new  and  different  union  from  that  certified  by  the 
Board,  and  that  the  Board's  order  is  therefore  invalid 
insofar  as  it  requires  Somis  to  bargain  with  the  Union 
as  now  affiliated  (Br.  5-6),  and  (2)  that  while  the  issue 
of  Somis'  obligation  to  bargain  with  the  Union  was 
being  adjudicated  folio  whig  its  refusal  to  meet  fur- 
ther with  the  Union,  and  negotiations  were  thus  in 

*  As  explained  in  the  Board's  brief  (pp.  13-15)  in  No.  14840, 
to  which  we  respectfully  refer  the  Court  for  a  full  statement  of 
the  facts,  the  Union  affiliated  in  July  1954,  with  the  United 
Packinghouse  Workers  of  America,  CIO,  and  its  certification  as 
representative  of  Somis'  employees  was  thereafter  amended  ac- 
cordingly.    See  n.  29-35. 


effect  '* suspended,"  it  was  warranted  in  increasing 
wages  without  consulting  the  Union  (Br.  6-8).  These 
contentions  are  fully  discussed  in  the  Board's  l^rief 
in  Case  No.  14840.  Accordingly,  rather  than  repeat 
the  same  discussion  here,  we  respectfully  refer  the 
Court  to  the  Board's  brief  in  No.  14840  (pp.  25-28) 
for  a  statement  of  the  reasons  why  both  contentions 
should  be  rejected. 

A  third  contention  made  by  Somis — that  a  genuine 
impasse  had  been  reached  at  the  meeting  of  February 
4,  1954,  in  the  bargaining  between  it  and  the  Union 
which  warranted  termination  of  negotiations — must 
be  appraised  in  the  light  of  the  particular  facts  of  this 
case.  A  comparison,  however,  of  the  contract  nego- 
tiations of  this  case  with  those  in  the  Oxnard  case,  No. 
14838,  shows  that  they  are  substantially  the  same  in 
detail,  and  identical  in  legal  effect. 

Thus  here,  as  in  Oxnard,  when  the  employer  broke 
off  negotiations  the  parties  had  reached  tentative 
agreement  on  some  matters,  were  close  to  agreement 
on  others,  and  had  not  even  discussed  many  of  the 
important  provisions,  including  that  dealing  with 
wages,  contained  in  the  Union's  proposed  contract 
{supra,  4).  In  both  cases  the  employer  refused  to 
continue  negotiations  because  of  disagreement  with 
respect  to  one  or  two  of  the  proposed  clauses  {supra, 
p.  4).  And  similarly,  in  both  cases,  the  employers' 
refusal  persisted  in  the  face  of  the  Union's  suggestion 
that  a  basis  for  settlement  be  sought  in  other  matters 
which  had  not  been  discussed,  and  even  after  the 
Union  had  written  the  employers  that  it  was  willing 
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to  compromise  its  position  on  the  matters  in  disagree- 
ment {supra,  pp.  4-5).^ 

Accordingly,  the  initial  question  in  both  cases  is 
whether  the  good  faith  ])argaining  requirements  of 
the  Act  permit  a  party  to  break  off  contract  negotia- 
tions on  the  ground  that  an  impasse  has  l^een  reached 
whenever  there  is  an  imresolved  disagreement  on  a  con- 
tract proposal,  even  though  the  parties  have  not  yet 
discussed  many  of  the  subjects  to  be  covered  by  their 
contract.  Secondly  and  also  common  to  both  cases,  is 
the  question  of  whether  one  of  the  negotiating  parties 
may  continue  to  refuse  to  meet  with  the  other  on  the 
groimd  that  there  has  been  an  impasse  in  their 
discussions  after  the  other  has  stated  a  willingness 
to  compromise  on  the  disputed  subject.  AVe  show 
in  our  brief  in  the  Oxnard  case,  Xo.  14838,  that  both 
questions  must  be  answered  in  the  negative;  that  a 
genuine  impasse  does  not  exist  either  where  the 
parties  have  not  explored  a  basis  for  agreement  in 
undiscussed  subject  matter  or  where  one  of  the  parties 
has  exjDressed  a  willingness  to  compromise  a  posi- 
tion that  had  earlier  led  to  disagreement.  Accord- 
ingly, we  respectfully  refer  the  Court  to  the  Board's 
brief  (pp.  7-11)  in  the  Oxnard  case,  for  a  discussion 
of  the  reasons  and  authorities  supporting  the  Board's 
conclusion  in  this  case  that  Somis  committed  an 
mifair  labor  x^ractice  when  it  permanently  discon- 
tinued contract  negotiations  with  the  Union. 

^  Somis'  assertion  (Br.  13)  that  the  Union  "did  not  offer  to 
recede  fi'om  its  demand  for  a  Union  shop  clause''  cannot  be 
squared  with  the  Union's  letter  to  Somis  of  March  11,  1954,  in 
■which  the  Union  expressly  offered  to  compromise  its  position  on 
this  and  other  controversial  issues.    /Supra,  pp.  4-5. 
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CONCLUSION 

It  is  respectfully  requested  that  the  Board's  order 
be  enforced  in  full. 

Theophil  C.  Kammholz, 

General  Counsel, 
David  P.  Fixdling, 

Associate  General  Counsel, 
Marcel  Mallet-Prevost, 

Assistant  General  Counsel, 
Norton"  J.  Come, 
DuANE  Beeson, 

Atto7'neys, 
National  Labor  Relations  Board, 

FEBRrARY  1956. 
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No.  14840. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Santa  Clara  Lemon  Association, 


V3, 


National  Labor  Relations  Board, 


and 
National  Labor  Relations  Board, 


vs. 

Santa  Clara  Lemon  Association, 


Petitioner, 


Respondent, 


Petitioner, 


Respondent. 


Petition  for  Review  and  Petition  for  Enforcement  of  Order 
of  National  Labor  Relations  Board. 


Brief  of  Petitioner,  Santa  Clara  Lemon  Association. 


Preliminary  Statement. 
A.     Jurisdiction. 

The  matter  to  which  review  is  sought  consists  of  a 
Decision  and  Order  dated  April  13,   1955    [Tr/  86-90], 


^Transcript  of  Record. 


— 2— 

made  by  the  National  Labor  Relations  Board  (hereinafter 
called  the  ''Board")  in  a  proceeding"  entitled  Santa  Clara 
Lemon  Association  (hereinafter  called  "Petitioner")  and 
United  Fresh  Pruit  &  Vegetable  Workers,  LIU  No.  78, 
CIO  (hereinafter  called  "Fruit  &  Vegetable  Union"), 
case  numbers  21-CA-1851,  21-CA-1907  and  21-CA-1908, 
holding  that  petitioner  had  committed  unfair  labor  prac- 
tices and  had  refused  to  bargain  with  the  said  union 
[Tr.  86-90]. 

The  Petition  praying  that  the  Order  of  the  Board  be 
set  aside  was  filed  under  the  provisions  of  Section  101.14 
of  the  Rules  and  Regulations  of  the  Board,  and  under  the 
provisions  of  Section  10(f)  of  the  Labor-Management 
Relations  Act,  1947,  and  in  compliance  with  Rule  34  of 
the  Rules  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  as  amended  effective  January  1,  1949. 

The  above  Act  of  Congress,  approved  June  23,  1947, 
known  and  designated  as  the  "Labor-Management  Rela- 
tions Act,  1947"  (29  U.  S.  C  A.,  Sec.  141),  provides  as 
follows  as  to  review  of  this  Order: 

"Sec.  10(f).  Any  person  aggrieved  by  a  final 
order  of  the  Board  granting  or  denying  in  whole  or 
in  part  the  relief  sought  may  obtain  a  review  of  such 
order  in  any  circuit  court  of  appeals  of  the  United 
States  in  the  circuit  wherein  the  unfair  labor  practice 
in  question  was  alleged  to  have  been  engaged  in  or 
wherein  such  person  resides  or  transacts  business,  or 
in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court  a  written  peti- 
tion praying  that  the  order  of  the  Board  be  modi- 
fied or  set  aside."     (29  U.  S.  C.  A.,  Sec.  160(f).) 
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B.     Statement  of  the  Case. 

Petitioner  is  a  California  cooperative  nonprofit  associa- 
tion with  its  principal  place  of  business  in  Oxnard,  Cali- 
fornia, where  it  is  engaged  in  processing  and  packing 
citrus  fruits  [Tr.  47]. 

On  November  4,  1953,  Petitioner's  employees  elected 
said  Fruit  &  Vegetable  Union  as  their  bargaining  repre- 
sentative [Tr.  6].  On  November  13,  1953,  the  Board 
certified  said  Fruit  &  Vegetable  Union  as  the  employees' 
exclusive  bargaining  representative  [Tr.  7-8]. 

Bargaining  meetings  were  held  between  Petitioner 
and  said  Fruit  &  Vegetable  Union  on  December  17,  1953, 
and  January  14,  1954  [Tr.  73-74].  On  January  14,  1954, 
a  petition  signed  by  about  70%  of  the  employees  and  re- 
pudiating said  Union  was  served  on  Petitioner  [Tr.  74, 
28-29].  Petitioner  refused  to  bargain  further  [Tr.  279. 
Charges  were  filed  by  said  Fruit  &  Vegetable  Union 
against  Petitioner  on  November  10,  1953,  and  on  January 
28,  1954  alleging  discriminatory  lay-offs,  threats  of  lay- 
offs and  refusal  to  bargain  with  said  Union  [Tr.  8-12]. 
Consolidated  complaint  was  issued  by  the  Board  on  or 
about  May  27,  1954  [Tr.  13-17]  and  hearing  was  had 
before  Trial  Examiner  Wallace  E.  Royster,  in  Oxnard, 
California,  from  September  13  through  September  24, 
1955   [Tr.  46]. 

Petitioner  filed  written  Exceptions  to  the  Trial  Exam- 
iner's Findings  that  Petitioner  committed  unfair  labor 
practices:  (1)  by  refusal  to  bargain  with  said  Fruit  & 
Vegetable  Union,   (2)  by  granting  a  unilateral  wage  in- 


crease,  (3)  by  refusal  to  assign  Jewell  Luttrell  to  work 
on  the  grader,  (4)  that  Petitioner  negotiated  with  the 
employees  committee.  (5)  that  Petitioner  threatened  its 
employees  because  of  their  union  activity  and  (6)  to  his 
recommendation  that  Petitioner  bargain  with  the  United 
Packinghouse  Workers  of  America,  Local  7&,  CIO  (here- 
inafter referred  to  as  the  "^leatpackers  Local")  [Tr. 
85,  81]. 

The  Board  affirmed  the  Rulings  and  Recommendations 
of  the  Trial  Examiner  and  ordered  Petitioner  to  bargain 
with  the  said  ]\Ieatpackers  Local   [Tr.  86-89]. 

Petitioner  thereafter  filed  its  Petition  for  Review  with 
the  above  entitled  court  [Tr.  95-98]. 

C.     Specifications  of  Error. 

The  Board  erred  in  affirming  the  Findings,  Conclusions 
and  Recommendations  of  the  Trial  Examiner  as  follows: 
(1)  that  the  said  ]\Ieatpackers  Local  is  the  exclusive  bar- 
gaining representative  of  Petitioner's  employees;  (2)  that 
Petitioner  committed  unfair  labor  practices  by  refusal  to 
bargain  with  the  said  Meatpackers  Local;  (3)  in  recom- 
mending that  in  the  future  Petitioner  bargain  with  the 
said  Meatpackers  Local;  (4)  that  Petitioner  discriminated 
against  Jewell  Luttrell  because  of  her  union  activities; 
(5)  that  Petitioner  threatened  employees  because  of  union 
activities;  (6)  that  Petitioner  committed  unfair  labor  prac- 
tices by  making  a  unilateral  wage  increase;  and  (7)  that 
Petitioner  engaged  in  unfair  labor  practices  within  the 
meaning  of  8(a)(1),  (3)  and  (5)  of  the  Labor-Manage- 
ment Relations  Act     [Tr.  79-80]. 
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ARGUMENT. 

I. 

The  Union  Is  Not  the  One  Elected  by  the  Employees 
and  Is  Not  a  Bargaining  Representative  of  the 
Employees'  "Own  Choosing." 

Employees  have  the  statutory  right  "to  bargain  col- 
lectively through  representatives  of  their  own  choosing." 
(Sec.  7,  Labor-Management  Relations  Act,  1947,  29  U.  S. 
C.  A.,  Sec.  157.) 

The  instant  point  is  presented  in  support  of  Petitioner's 
Exceptions  to  the  Board's  Findings  and  Conclusions  that 
Petitioner  committed  unfair  labor  practices  by  refusal  to 
bargain  with  said  Meatpackers  Local  and  its  Order  that 
Petitioner : 

"Upon  request,  bargain  collectively  with  United 
Packinghouse  Workers  of  America,  Local  78,  CIO, 
as  the  exclusive  representative  of  the  employees  in  the 
appropriate  unit  described  above,  and  if  an  under- 
standing is  reached  embody  such  understanding  in  a 
signed  agreement."  [Tr.*  89.] 

On  November  4,  1953,  the  Board  conducted  a  consent- 
election  [Tr.  6]  in  the  matter  of  Petitioner  and  said  Fruit 
and  Vegetable  Union. 

The  Fruit  and  Vegetable  Union  was  certified  by  the 
Board  on  Novem.ber  13,  1953,  as  the  exclusive  bargaining 
representative  [Tr.  7-8]. 

Bargaining  meetings  were  held  between  Petitioner  and 
the  Fruit  and  Vegetable  Union  on  December  17,  1953, 
and  January   14,    1954.     At  the  January    14th   meeting 


*Transcript  of  Record. 


Petitioner's  manager  was  served  with  an  employees'  peti- 
tion repudiating  said  Fruit  and  Vegetable  Union  [Tr. 
73-74,  195,  276-278,  28-30].  Petitioner  refused  to  bar- 
gain further  [Tr.  39,  278,  279].  Unfair  labor  practice 
charges  were  filed  by  said  Fruit  and  Vegetable  Union, 
and  hearing  was  had  in  the  instant  case  from  September 
13  to  24,  1954  in  Oxnard,  California  [Tr.  46]. 

The  Fruit  &  Vegetable  Union,  with  headquarters  in 
Salinas,  California  [Tr.  10]  had  a  membership  of  ap- 
proximately 18,000  [Tr.  237]  with  jurisdiction  in  fruit 
and  vegetable  packing  houses  throughout  California  and 
Arizona  [Tr.  199].  It  was  a  local  industrial  union  affili- 
ated directly  with  national  CIO  [Tr.  199].  Its  officers 
were:  Jim  Smith,  president;  Lum  Moorehead,  vice-presi- 
dent; Helen  Parker,  secretary-treasurer  [Tr.  234].  Its 
executive  board  consisted  of:  Ben  Perry,  Tex  Bell  and 
Herb  Cornell  [Tr.  234].  Its  trustees  consisted  of:  Pop 
Gandy,  Clayton  Coon  and  Dick  Brashear  [Tr.  234]. 

Beginning  on  March  1,  1954,  the  Fruit  &  Vegetable 
Union  was  operated  under  an  administrator  appointed  by 
the  national  CIO  [Tr.  234].  There  was  some  indication 
of  financial  difficulties  in  the  Fruit  &  Vegetable  Union 
[Tr.  236].  The  officers  and  their  titles  were  removed  on 
or  about  March  1,  1954,  by  the  national  CIO  [Tr.  30]. 

On  or  about  July  1,  1954:  (1)  the  Fruit  &  Vegetable 
Union's  charter  and  seal  were  cancelled  by  national  CIO 
[Tr.  228]  ;  (2)  the  Fruit  &  Vegetable  Union  was  amal- 
gamated with  the  150,000-member  United  Packinghouse 
Workers  of  America,  an  international  union  affiliated  with 
the  CIO  (hereinafter  called  the  ''Meatpackers  Interna- 
tional") [Tr.  31,  199-200]  ;  (3)  the  Meatpackers  Inter- 
national issued  a  new  charter  to  said  Meatpackers  Local 
[Tr.  228,  229] ;   (4)   the  Meatpackers  International  ap- 


—7— 

pointed  its  vice-president,  Anthony  T,  Stephens,  as  ad- 
ministrator in  charge  of  the  Meatpackers  Local  [Carp.  ** 
Tr.  113-114]  ;  (5)  Mr.  Stephens  operated  the  Meatpackers 
Local  from  his  offices  in  Chicago,  Illinois,  where  the  home 
offices  of  the  Meatpackers  International  are  located 
[Carp.  **Tr.  114]  ;  (6)  the  executive  board  of  the  Meat- 
packers  International  appointed  Gilbert  Simonson,  an  in- 
ternational representative  of  the  Meatpackers  Interna- 
tional, as  deputy  administrator  of  the  Meatpackers  Local 
[Tr.  230;  **Tr.  113,  121];  (7)  Deputy  Administrator 
Simonson  works  under  the  direction  of  Administrator 
Stephens  [Carp.  **  Tr.  117];  (8)  Simonson  came  to  the 
Meatpackers  Local  at  Salinas,  California,  about  July  15, 
1954,  after  the  amalgamation  was  effected  [Carp.  **Tr. 
113,  121];  and  (9)  Simonson's  residence  and  office  are 
now  in  Salinas,  California,  where  the  principal  office  of 
the  Meatpackers  Local  is  located  [Carp.  **Tr.  113-114]. 

The  Meatpackers  Local  has  no  officers  or  executive 
board,  but  operates  solely  under  the  Administrator  and 
Deputy  Administrator  from  the  Meatpackers'  Interna- 
tional [Carp.  *^^Tr.  118,  119].  Jim  Smith,  former  presi- 
dent of  the  Fruit  &  Vegetable  Union,  was  removed  from 
office  and  is  now  a  business  agent  in  the  Phoenix,  Arizona 
area  [Tr.  234;  Carp.  **Tr.  119].  Moorehead,  former 
vice-president  of  the  Fruit  &  Vegetable  Union,  was  re- 
moved from  office  and  is  now  a  business  agent  in  the 
Brentwood-Tracy,  California  area  [Tr.  234;  Carp.  **Tr. 
119].  Helen  Parker,  former  secretary-treasurer  of  the 
Fruit  &  Vegetable  Union,  was  removed  from  office  and  is 
now  employed  as  a  secretary  in  the  Salinas  office  of  the 
Meatpackers'  Local  [Tr.  234;  Carp.  **Tr.  119]. 


**Transcript  in  related  case  of  Carpinteria  etc.  v.  N.  L.  R.  B., 
No.  14823. 


There  was  admittedly  no  Board-conducted  election  by 
which  the  employees  in  the  bargaining  unit  voted  to  sub- 
stitute the  Meatpackers'  Union  (local  or  international) 
for  the  Fruit  &  Vegetable  Union.  There  is  not  one  scin- 
tilla of  evidence  that  the  employees  in  the  bargaining  unit 
had  notice  of  any  new  election  or  held  a  unit  election  or 
took  a  unit  vote  on  the  matter.  Nevertheless,  the  Board 
finds  employee  approval,  as  follows: 

"The  record  in  this  and  four  companion  cases  (112 
NLRB  Nos.  18,  19,  20  and  21)  shows  and  the 
Trial  Examiner  found  that  after  the  refusal  to  bar- 
gain^ the  Union,  by  a  membership  vote  which  in- 
cluded the  Respondent's  employees,  voted  to  affiliate 
with  United  Packinghouse  Workers  of  America,  and 
the  name  of  the  Union  was  changed  to  United  Pack- 
inghouse Workers  of  America,  Local  78,  CIO.  The 
record  also  establishes,  without  contradiction,  that  a 
large  number  of  employees  in  the  unit  voted;  that  the 
vote  was  unanimous  for  the  affiliation;  and  that  the 
CIO  cancelled  the  Union's  original  charter.  Pur- 
suant to  the  authority  of  the  consent  election  agree- 
ment, the  Regional  Director  thereupon  amended  the 
certification  to  substitute  the  new  name  of  the  Union. 
We  find  that  the  Regional  Director  did  not  act  arbi- 
trarily or  capriciously  in  the  circumstances."  [Tr. 
87,  footnote  3.} 

The  only  evidence  of  employee  approval  is  that  there 
was  an  area  union  membership  meeting  held  in  Oxnard, 
California,  in  March,  1954,  to  which  the  membership  from 
the  five^  citrus  packinghouses  were  invited;  that  each  of 


^Santa  Clara  Lemon  Association,  Seaboard  Lemon  Association, 
Somis  Lemon  Association,  Oxnard  Citrus  Association  and  Carpinr- 
teria  Lemon  Association. 


the  packinghouses  was  well  represented;  that  there  were 
"about  130,  150  people  at  the  meeting;"  and  that  there  was 
a   "unanimous  vote  for  affiliation  or  amalgamation  with 
the  Packinghouse  Workers"  (i.e.  said  Meatpackers  Inter- 
national)  [Tr.  201-204].     Each  packing  house  is  a  sepa- 
rate bargaining  unit.     The  evidence  is  that  no  count  was 
taken  as  to  the  number  of  persons  present.     There  is  no 
evidence  that  minutes  were  kept  of  such  a  meeting  [Tr. 
203].     The  evidence  does  not  show  whether  there  were 
ten,  twenty,  a  hundred  or  none  at  all  there  from  Petitioner. 
If  there  w^ere  150  present  and  the  packing  houses  were 
equally  represented,  there  would  have  been  30  employees 
from  each  packing  house.     The  evidence  indicates  that  at 
the  meeting  none  of  the  bargaining  units  voted  separately 
as  a  unit.     Actually,  therefore,  Petitioner  or  any  one  of 
the  other  four  bargaining  units  might  have  had,  and  prob- 
able did  have,  far  less  than  a  majority  of  its  eligible  voters 
present  to  participate  in  the  vote.     The  total  number  of 
eligible  voters  in  the  five  bargaining  units  at  the  time 
of  the  November,  1953,  Board  election  was  366: 
71 — Santa  Clara  [Tr.  6] 
87— Seaboard,  Case  No.  14824  [Tr.  6] 
56— Somis,  Case  No.  14839  [Tr.  6] 
85— Oxnard,  Case  No.  14838  [Tr.  6] 
67 — Carpinteria,  Case  No.  14823  [Tr.  6] 

366  total 

The  Tally  of  Ballots  indicates  that  of  the  71  eligible  voters 
in  the  Petitioner  employing  unit,  23  voted  against  the 
Fruit  &  Vegetable  Union  at  the  Board-conducted  election 
[Tr.  6]. 

Employees    who   were   not   members   of    said    Fruit   & 
Vegetable  Union  were  probably  not  present  at  the  meeting 
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since  this  was  a  union  "membership"  meeting  [Tr.  201- 
202].  There  was  no  ''union  shop"  or  other  contract  be- 
tween Petitioner  and  said  Fruit  &  Vegetable  Union.  A 
minority  group  of  union  members  in  the  bargaining  unit 
could  not  by  their  votes  at  a  union  membership  meeting 
appoint  a  union  bargaining  representative  different  from 
the  one  chosen  at  a  Board-conducted  election  by  a  majority 
of  the  employees  in  the  bargaining  unit. 

Moreover,  there  is  substantial  evidence  that  the  major- 
ity of  the  employees  in  the  bargaining  unit  of  Petitioner 
did  not  desire  to  be  represented  by  the  Fruit  &  Vegetable 
Union  or  by  the  Meatpackers'  Union  (International  or 
Local). 

On  January  14,  1954  Petitioner  was  served  with  a 
petition  signed  by  50  of  the  64  employees,  who  voted 
in  the  Board  election  [Tr.  6],  repudiating  the  Fruit  & 
Vegetable  Union  and  stating  that  they  wished  to  be 
represented  by  a  committee  of  employees  in  their  own 
group  [Tr.  28-30,  277-279].  Again  on  August  20,  1954 
the  employees  who  signed  the  petition  filed  with  the 
National  Labor  Relations  Board  a  Motion  to  Intervene 
in  the  instant  proceeding  and  an  affidavit  in  support 
thereof  [Tr.  23-32],  In  the  affidavit  the  said  employees 
stated  that: 

"(7)  None  of  the  employees  represented  by  the 
Employees'  Committee  desire  to  be  represented  by 
Local  #78,  CIO,  or  by  its  parent  organization  or 
by  any  of  its  affiliates  or  successors,  now  or  at  any 
time.     .     .     . 

"(8)  Local  #78,  CIO,  and  its  affiliates  no  longer 
represent  a  majority  of  the  production  and  main- 
tenance employees  of  the  Employer." 

sic******* 
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"(10)  .  .  .  that  on  or  about  March  1,  1954, 
all  of  the  managing  officers  of  said  Local  #78, 
CIO,  were  removed  from  office  by  order  of  the 
CIO  National  Union  and  a  temporary  Administrator 
placed  in  charge  of  said  Local  #78,  CIO. 

"By  reason  of  the  facts  herein  alleged  and  for 
other  necessary  and  incidental  reasons,  it  would  not 
be  for  the  best  interest  of  any  of  the  employees 
represented  by  the  said  committee  to  be  represented 
by  Local  #78,  CIO,  or  its  parent  organization  or 
any  of  its  affiliates  or  successors  or  to  members 
thereof." 

******** 

"(12)  The  Employees'  Committee  is  informed  and 
believes  and  therefore  alleges  that  the  Local  #78, 
CIO,  is  presently  insolvent,  defunct,  inoperative  and 
unable  to  carry  on  its  usual  business  affairs  and  is 
attempting  to  transfer  its  functions,  operations  and 
membership  to  a  meatpackers'  international  union  CIO 
affiliate  ...  It  would  not  be  for  the  best  interests 
of  the  employees  or  any  of  them  to  be  represented 
by  or  members  of  any  meatpackers'  union  because 
Employer's  operations  are  confined  solely  to  har- 
vesting, washing  and  packing  of  fresh  perishable 
citrus  fruits,  which  operation  is  wholly  unrelated  to 
the  processing  and  packing  of  meat."     [Tr.  25-27.] 

The  said  affidavit  also  contained  the  following  exhibits: 

''Exhibit  'B' 
"San  Francisco  Examiner 
"CIO  Head  Takes  Over  Local  Union 
Salinas,  March  3,  1954: — (AP)  An  administrator 
from  national  offices  of  the  Congress  of  Industrial 
Organizations  has  taken  charge  of  Local  78  of  the 
United  Fresh  Fruit  and  Vegetable  workers  and  all 
local  office  titles  have  been  set  aside. 
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"The  administrator.  Ken  Gillie,  sent  here  by  Na- 
tional CIO  President  W^alter  P.  Reuther,  said  the 
union,  with  a  membership  of  more  than  2500,  still 
was  solvent  and  would  continue  functioning.  There 
had  been  unconfirmed  reports  of  financial  difficulties." 
[Tr.  30.] 

"Exhibit  'C 

"Los  Angeles  Examiner 
Sunday,  July  19,  1954 
"CIO  IN  Farm  Work  Field 

15,000-Member  Local  7d>  Joins  Big,  Actrt  Pack- 
ing Union 

By  Harry  Bernstein 

"New  life  soon  may  be  injected  into  long-dormant 
plans  to  organize  agricultural  workers  into  labor 
unions,  it  was  revealed  here  yesterday  with  the  an- 
nouncement of  the  merger  of  two  Congress  of  In- 
dustrial Organizations  unions. 

"The  small.  15,000-member  Fresh  Fruit  and  Vege- 
table Workers  Local  Industrial  Union  78  has  voted 
to  join  the  150,000  member  Packinghouse  Workers, 
according  to  John  Janosco,  Packinghouse  field  repre- 
sentative here."    [Tr.  30-31.] 

The  said  motion  to  intervene  was  renewed  by  Donald 
A.  Pollack,  attorney  for  the  said  Employees  Committee  at 
the  hearing  [Tr.  110].  Following  denial  of  the  motion, 
Attorney  Pollack  made  an  "offer  of  proof"  of  the  contents 

of  said  affidavit   [Tr.   110]. 

The  National  Labor  Relations  Board  hearing  on  alleged 
unfair  labor  practices  of  the  employer  started  in  Oxnard, 
California  on  September  13,  1954  and  ended  on  Sep- 
tember 24,  1954  [Tr.  46,  109,  330].    One  of  the  alleged 
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unfair  labor  practices  was  the  employer's  refusal  to 
bargain  with  the  Fruit  &  Vegetable  Union  after  January 
14,  1954  [Tr.  14].  On  September  7,  1954,  the  Fruit 
&  Vegetable  Union,  by  its  last  acting  officer,  and  the 
Meatpackers'  Local,  acting  through  Deputy  Adminis- 
trator Simonson,  jointly  filed  with  the  Board  a  motion 
to  amend  the  certification  naming  the  Meatpackers'  Local 
as  the  exclusive  bargaining  agent  in  the  place  of  the 
Fruit  &  Vegetable  Union  [Tr.  33-34].  On  September  9, 
1954,  the  Regional  Director  issued  a  Notice  to  Show 
Cause  in  writing  on  or  before  September  21,  1954  why 
he  should  not  amend  the  certification  by  substituting  the 
Meatpackers'  International  and  the  Meatpackers'  Local 
for  the  Fruit  &  Vegetable  Union  [Tr.  35].  On  September 
14,  1954  the  Petitioner  filed  opposition  to  the  motion  and 
demanded  a  hearing  [Tr.  36].  On  September  21,  1954 
(in  the  midst  of  the  hearing  in  the  instant  case),  and 
without  a  hearing,  the  Regional  Director  amended  the 
certification  naming  the  Meatpackers'  Local  as  the  ex- 
clusive bargaining  agent  in  the  place  of  the  Fruit  & 
Vegetable  Union   [Tr.  42-43]. 

At  the  beginning  of  the  hearing,  on  September  13,  1954, 
the  attorney  for  the  General  Counsel  moved  to  amend 
the  Complaint,  as  follows: 

"Mr.  Cherry:  Now,  at  this  time  I  would  like  to 
make  a  motion  to  amend  the  complaint  by  inserting 
a  paragraph.  We  could  make  it  Paragraph  5-A, 
that  on  or  about  July  1,  1954,  the  United  Fresh 
Fruit  &  Vegetable  Workers  Union  LIU  #78,  CIO, 
was  taken  over  and  absorbed  by  the  United  Packing- 
house Workers  of  America,  Local  78,  CIO,  a  sister 
organization. 

Trial  Examiner:  You  have  stated  the  amend- 
ment? 
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Mr.  Cherry:     Yes. 

Trial  Examiner:     All  right,  go  ahead. 

Mr.  Cherry:  The  purpose  of  this  amendment  is 
in  the  event  that  the  Trial  Examiner  and  the  Board 
should  find  a  refusal  to  bargain  did  exist  at  the 
time  of  the  complaint,  any  remedial  order  which  would 
then  flow  to  the  unit  requiring  the  responsibiHty  to 
bargain  would  be  in  favor  of  the  new  union,  the 
United  Packinghouse  Workers,  in  the  future.  How- 
ever, if  there  be  no  finding  in  the  past  that  they 
refused  to  bargain  with  them  except  in  a  continuing 
proposition,  there's  no  allegation  at  that  time  in  the 
complaint.  Allegations  of  the  refusal  to  bargain  are 
much  earlier  [Tr.  111]. 

******** 

Trial  Examiner :  Yes,  Well,  of  course,  the  amend- 
ment merely  states  what  the  General  Counsel  states 
to  be  a  fact,  the  absorption  of  LIU  #78,  CIO,  by 
the  Packinghouse  Workers.  Now,  what  flows  from 
that  as  a  legal  result f  Whether  that  relieves  the 
employer  of  any  responsibility  for  bargaining  because 
of  such  a  change  is  a  further  and  different  question. 
But  I  have  in  mind  that  you  intend  the  amendment 
of  the  complaint  to  state  the  alleged  facts."  [Tr. 
112.]    (Emphasis  added.) 

The  amendment  was  granted  over  the  Petitioner's  ob- 
jections  [Tr.  112,  113]. 

The  following  summary  of  the  pertinent  facts  and  the 
law  clearly  illustrates  a  change  of  union  without  the 
employees'  consent:  (1)  Petitioner  consented  to  a 
Board  election  with  the  Fruit  &  Vegetable  Union  on  the 
ballot  [Tr.  1-5]  ;  (2)  a  majority  of  the  employees  voted 
for  the  Fruit  &  Vegetable  Union  on  November  4,  1953 
[Tr.   6]  ;   and   it   was   duly    certified   by   the    Board    on 
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November  13,  1953  [Tr.  7-8]  ;  (3)  Petitioner  did  not 
consent  to  an  election  having  the  Meatpackers'  Inter- 
national or  the  Meatpackers'  Local  on  the  ballot  [Tr. 
1-5] ;  (4)  the  employees  did  not  vote  for  the  Meatpackers' 
International  or  the  Meatpackers'  Local  [Tr.  6] ;  (5) 
no  second  election  was  held  after  the  November  4,  1953 
election;  (6)  the  employees  in  Petitioner's  production 
unit  had  a  basic  statutory  right  to  express  their  choice; 
(7)  their  choice  was  expressed  in  favor  of  the  Fruit  & 
Vegetable  Union  but  not  in  favor  of  the  Meatpackers' 
International  or  the  Meatpackers'  Local  [Tr.  6]  ;  (8)  the 
Meatpackers'  International  amalgamated  with  the  Fruit  & 
Vegetable  Union,  and  in  the  process  absorbed  the  latter  [Tr. 
Ill,  30-31,  199-200;  Carp.  **Tr.  114,  121];  (9)  in  the 
amalgamation  the  charter  and  seals  of  the  Fruit  &  Vege- 
table Union  were  cancelled,  its  office  titles  were  set  aside,  its 
officers  were  removed  [Tr.  30-31,  234-235;  Carp.  **Tr. 
118,  119,  121];  (10)  following  the  merger  the  Meat- 
packers'  International  was  in  complete  and  exclusive 
control  through  Administrator  Stephens  and  Deputy  Ad- 
ministrator Simonson  [Carp.  ^'^Tr.  116-119,  121];  (11) 
the  Meatpackers'  International  chartered,  set  up  and 
operated  through  its  new  Meatpackers'  Local,  which  it 
maintained  in  an  administratorship  status  [Tr.  235;  Carp. 
**Tr.  113,  117-119,  121];  (12)  the  administrator  of  the 
Meatpackers'  Local  is  Anthony  T.  Stephens,  a  vice- 
president  of  the  Meatpackers'  International  [Carp.  **Tr. 
113];  (13)  Mr.  Stephens  operates  from  his  offices  in 
Chicago,  Illinois  where  the  home  offices  of  the  Meat- 
packers'  International  are  located  [Carp.  **Tr.  114]; 
(14)  the  deputy  administrator  of  the  Meatpackers'  Local 
is  Gilbert  Simonson,  who  is  an  international  representa- 
tive of  the  Meatpackers'  International  [Carp.  -^'*Tr.  113]; 
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(15)  Simonson's  appointment  as  deputy  administrator 
was  made  by  the  executive  board  of  the  Meatpackers' 
International,  which  is  his  employer   [Carp.  **Tr.   121]; 

(16)  Simonson  works  under  the  direction  of  Adminis- 
trator Stephens  [Carp.  **Tr.  117];  (17)  Simonson's 
offices  and  those  of  the  Meatpackers'  Local  are  in  Salinas, 
California  [Carp.  **Tr.  113-114];  (18)  the  Meatpackers' 
International  has  150,000  members  as  compared  with 
18,000  members  in  the  Fruit  &  Vegetable  Union  [Tr.  31, 
237];  (19)  the  Fruit  &  Vegetable  Union  had  complete 
control  of  the  union  for  which  the  employees  voted  on 
November  4,  1953 — they  have  no  control  of  the  amalga- 
mated union,  either  International  or  Local;  (20)  the 
charges  in  the  instant  action  were  filed  by  the  Fruit  & 
Vegetable  Union  [Tr.  10],  and  not  by  the  Meatpackers' 
Union  (Local  or  International). 

The  employees  in  the  instant  case  voted  to  bargain 
collectively  through  the  Fruit  &  Vegetable  Union  [Tr. 
6].  They  have  never  voted  to  bargain  through  a  union 
whose  official  representation  gives  control  to  an  organi- 
zation other  than  the  Fruit  &  Vegetable  Union,  In  the 
instant  case,  and  in  the  absence  of  a  second  election, 
every  detail  of  administration  and  control  was  arbitrarily 
taken  over  by  the  1 50,000-member  Meatpackers'  Inter- 
national from  the  18,000-member  Fruit  &  Vegetable  Union. 
The  Fruit  &  Vegetable  Union  has  disappeared  as  an 
entity.  Deputy  Administrator  Simonson  doesn't  even 
know  what  offices  or  officers  were  in  the  Fruit  &  Vege- 
table Union  [Carp.  **Tr.  121]. 

The  new  Meatpackers*  Local  controls  neither  adminis- 
trative details,  nor  policy — such  matters  are  under  the 
exclusive  control  of  the  Meatpackers'  International  acting 
through  Administrator  Stephens  and  Deputy  Adminis- 
trator Simonson  [Carp.  **Tr.  113,  114,  116-117]. 
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The  Board-conducted  election  is  the  administrative  medi- 
um through  which  the  employees  in  the  bargaining  unit 
are  entitled  to  exercise  their  choice.  In  the  instant  case 
there  was  no  second  Board  election  at  which  the  em- 
ployees in  the  bargaining  unit  were  permitted  to  choose 
whether  or  not  they  wanted  either  a  meatpackers'  inter- 
national or  a  meatpackers'  local  to  act  as  their  bargain- 
ing representative.  In  the  absence  of  the  employees'  ex- 
pression of  their  choice  in  a  second  Board-conducted 
election,  they  have  been  denied  their  basic  statutory  right 
"to  bargain  collectively  through  representatives  of  their 
own  choosing."  (Sec.  7  of  the  Labor  Management 
Relations  Act,  1947,  29  U.  S.  C.  A.,  Sec.  157.) 

The  Regional  Director,  Twenty-first  Region,  exceeded 
the  authority  of  the  Act  by  amending  the  certification 
thereby  naming  as  bargaining  agent  the  Meatpackers' 
International  and  the  Meatpackers'  Local,  neither  of 
whom  had  been  duly  elected  by  the  employees  in  the 
bargaining  unit.  Nothing  in  the  Agreement  for  Consent 
Election  [Tr.  1-5]  can  lawfully,  nor  does,  authorize  the 
Board,  the  Union  or  Petitioner  to  substitute  a  bargain- 
ing representative  dififerent  from  the  one  elected  by  the 
employees  in  the  bargaining  unit  at  the  Board-conducted 
election.  The  National  Labor  Relation  Board  has  no  more 
authority  than  the  employer  to  dictate  to  employees  what 
labor  organization  shall  represent  them.  (Aerovok  Corp. 
V.  N.  L.  R.  B.,  211  F.  2d  640,  cert.  den.  347  U.  S.  968.) 

In  Dickey  v.  N.  L.  R.  B.  (C.  A.  6,  1955),  217  F.  2d 
652,  the  facts  are  analogous  and  the  language  of  the 
court  seems  to  be  clearly  applicable  to  the  instant  case. 

There  the  Board  conducted  a  consent  election.  The 
Blacksmith's   International    (AFL)    was  certified  by  the 
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Board  on  February  2,  1953  as  the  exclusive  bargaining 
representative.  Contract  negotiations  were  carried  on 
between  the  employer  and  the  Blacksmith's  Union  until 
July  8,  1953.  The  Blacksmith's  Union  filed  unfair  labor 
practice  charges  against  the  employer. 

On  July  7,  1953  the  Blacksmith's  Union  (AFL)  merged 
with  the  Boilermaker's  International  Union  (AFL),  which 
had  a  much  larger  membership  than  the  Blacksmith's. 
On  the  basis  of  membership,  the  Blacksmith's  were  allotted 
three  out  of  a  total  of  sixteen  vice  presidents. 

On  August  31,  1953,  after  the  unfair  labor  practices 
had  occurred,  motion  was  filed  with  the  Regional  Director 
of  the  Board  to  amend  the  certification  of  election  by 
substituting  the  Boilermaker's  for  the  Blacksmith's.  The 
motion  was  granted.  Appeal  was  taken  to  the  Board  and 
denied.  The  Board  upheld  the  Trial  Examiner's  finding 
that  the  situation  represented  only  a  change  of  name, 
and  that  under  the  merger  the  Blacksmith's  did  not  lose 
their  identity  as  representatives  of  the  employees. 

The  Court  of  Appeals  reversed  the  Board  and  held 
that  by  amending  the  certification  the  Regional  Director 
had  certified  as  an  exclusive  bargaining  representative 
a  union  which  had  been  in  no  way  concerned  with  the 
election.   The  language  of  the  court  is  as  follows: 

".  .  .  However,  as  to  the  Boilermakers,  the 
order  commands  the  employer  to  bargain  with  a 
union  which  did  not  file  the  charge  and  on  the  con- 
ceded facts  was  never  chosen  by  the  employees  as 
their  exclusive  bargaining  representative.  The  court 
thinks  that  under  these  circumstances  the  employer 
was  under  no  obligation  to  bargain  with  the  Boiler- 
makers  and   that   enforcement   of   this   part   of   the 

order  must  be  denied." 

******** 
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"The  question  is  squarely  presented  whether,  by 
amendment  of  the  certification  of  representation,  the 
Regional  Director  is  authorized  to  substitute  as  ex- 
clusive bargaining  representative  a  union  different 
from  the  one  actually  chosen  by  the  men  and  certified. 
The  Regulations  of  the  Board,  Series  6,  as  amended, 
Section  102.54,  authorize  the  Regional  Director  to 
issue  a  certification  of  the  results  of  the  election  and 
provide  that  the  'rulings  and  determination  by  the 
regional  director  of  the  results  thereof  shall  be  final.' 
The  Agreement  for  Consent  Election  entered  into 
by  the  employer  provides  that  'the  determination  of 
the  Regional  Director  shall  be  final  and  binding  upon 
any  question,  including  questions  as  to  the  eligibility 
of  voters,  raised  by  any  party  hereto  relating  in  any 
manner  to  the  election,'  and  provides  further  that 
'rulings  or  determinations  by  the  Regional  Director 
in  respect  of  any  amendment  of  any  certification 
resulting  therefrom  shall  also  be  final,'  It  is  clear  from 
this  context  that  under  the  Regulations  the  authority 
of  the  Regional  Director  to  amend  a  certification 
must  relate  to  the  election.  But  here  the  Regional 
Director  certified  as  exclusive  bargaining  represen- 
tative a  union  which  had  been  in  no  way  concerned 
with  the  election." 

".  .  .  An  employer  cannot  by  dealing  with  a 
union  constitute  it  the  lawful  representative  of  em- 
ployees who  have  not  chosen  it  to  represent  them. 
The  history  of  the  decisions  of  the  Supreme  Court 
of  the  United  States  as  to  company  unions  demon- 
strates this  fact.  Nor  can  the  identity  of  the  union 
agent  who  is  negotiating  with  the  employer  decide 
which  union  is  the  exclusive  bargaining  agent  of 
the  men.  The  vote  of  the  employees  is  the  decisive 
factor  in  securing  'that  freedom  of  choice  which  is 
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the  essence  of  collective  bargaining.'  International 
Ass'n  of  Machinists,  etc.  v.  N.  L.  R.  B.,  311  U.  S. 
72,  79,  61  S.  Ct.  83,  88,  85  L.  Ed.  50. 

"Section  7  of  the  Labor  ^lanagement  Relations 
Act,  1947,  29  U.  S.  C.  A.  §157,  provides  that 
'Employees  shall  have  the  right  to  self-organization, 
to  form,  join,  or  assist  labor  organizations,  to  bar- 
gain collectively  through  representatives  of  their  own 
choosing  *  *  *.'  This  is  the  basic  provision  of 
the  Labor  Management  Relations  Act.  Here  the 
men  voted  for  the  Blacksmiths  and  the  result  was 
duly  certified.  They  did  not  vote  for  the  Boiler- 
makers. No  second  election  was  held  after  that 
certified  February  2,  1953.  The  fact  that  the  union 
representative  said  he  told  the  employees  that  merger 
proceedings  were  pending  is  immaterial.  The  em- 
ployees had  a  basic  statutory  right  to  express  their 
choice.  It  was  expressed  in  favor  of  the  Blacksmiths 
but  not  in  favor  of  the  Boilermakers. 

''Here  it  is  conceded  that  another  and  diflPerent 
organization  amalgamated  with  the  Blacksmiths.  In 
the  merger  the  officers  were  divided  between  the 
constituent  organization  proportionately  according  to 
membership.  While  the  numbers  are  not  given,  many 
more  individuals  were  members  of  the  Boilermakers 
and  Ship  Builders  than  of  the  Blacksmiths,  for  when 
the  offices  were  divided  upon  a  basis  proportional  to 
membership  three  out  of  sixteen  vice  presidents  were 
allotted  to  the  Blacksmiths.  (Boilermakers-Black- 
smiths Journal,   supra.) 

"The  Blacksmiths  were  a  fraction  only,  although 
a  substantial  fraction,  of  the  resulting  membership 
of  the  Boilermakers. 

"Moreover,  the  official  management  of  the  new 
union  was   not   confided   to   the   Blacksmiths.    They 
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had  only  three  vice  presidents.  The  president  and 
the  secretary-treasurer  and  thirteen  vice  presidents 
were  originally  members  of  the  Boilermakers.  The 
Blacksmiths  had  complete  control  of  the  union  which 
the  employees  joined.  They  had  no  control  of  the 
amalgamated  union. 

''Here  the  facts  are  undisputed  and  the  law  is  plain. 
The  men  voted  to  bargain  collectively  through  the 
Blacksmiths.  They  have  never  voted  to  bargain 
through  a  union  the  majority  of  whose  members  did 
not  belong  to  the  Blacksmiths,  and  whose  official  rep- 
resentation gives  control  to  another  organization 
than  the  Blacksmiths.  The  amendment  of  the  certifi- 
cation of  election  by  the  Regional  Director  was  un- 
authorized and  the  Board  could  not  validate  it  by 
its  approval." 

The  controlling  facts  in  the  instant  case  are  substan- 
tially similar  to  the  facts  of  the  Dickey  case.  In  sub- 
stance in  the  instant  case  we  now  have  single-handed 
operation  of  the  Meatpackers'  Local  by  the  Meatpackers' 
International  through  the  latter's  officers  whom  it  has  ap- 
pointed administrator  and  deputy  administrator  of  the 
Meatpackers'  Local.  All  officers  of  the  Fruit  &  Vegetable 
Union  have  been  removed  from  office,  its  charter  and 
seals  have  been  cancelled,  and  in  the  amalgamation  this 
union  has  completely  disappeared  as  an  entity. 

As  further  evidence  that  all  of  the  officers  of  the  Fruit 
&  Vegetable  Union  had  been  removed,  deputy  administra- 
tor Simonson  testified  that  he  was  appointed  after  the 
Meatpackers'  International  had  taken  over,  and  that  he 
did  not  know  what  offices  or  officers  had  been  in  the  Fruit 
&  Vegetable  Union  [Carp.  **Tr.  121]. 
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It  is  well  established  that  when  the  union  ceases  to 
exist  as  the  same  legal  entity,  its  authority  as  bargaining 
representative  is  terminated.  (N.  L.  R.  B.  v.  National 
Shirt  Shops  (C.  A.  5,  1954),  212  F.  2d  491;  N.  L.  R.  B. 
V.  West  Ohio  Gas  Co.  (C.  A.  6,  1949),  172  F.  2d  685; 
A^.  L.  R.  B.  V.  Acme  Air  Appliance  Co.  (C.  A.  2,  1941), 
117  F.  2d  417;  A^.  L.  R.  B.  v.  Youngstown  Mines  Corp. 
(C  A.  8,  1941),  123  F.  2d  178.) 

In  re  Foote  Bros.  Gear  &  Mach.  Corp.  (1939),  14 
NLRB  1045,  the  Board  held  that  where  there  was  a  shift 
in  national  affiliation,  under  circumstances  which  indi- 
cated that  the  old  union  ceased  to  exist  as  the  same  entity, 
its  authority  as  bargaining  representative  was  terminated. 

In  the  instant  case  the  record  does  not  show  how  many 
of  Petitioner's  employees,  if  any,  were  members  of  the 
Meatpackers'  Union  (Local  or  International)  after  revo- 
cation of  the  charter  of  the  Fruit  &  Vegetable  Union. 
There  is  no  showing  in  the  instant  case  that  a  majority, 
or  any,  of  Petitioner's  employees  were  members  of  the 
Meatpackers'  Union  (International  or  Local)  after  receipt 
of  its  charter.  The  record  does  show  that  approximately 
52  [Tr.  29-30]  of  Petitioner's  71  eligible  voters  [Tr. 
6]  indicated  that  they  did  not  wish  to  be  members  of  the 
Meatpackers'  Union  (Local  or  International)  [Tr.  27]. 
Such  facts  indicate  that  the  Meatpackers'  Union  (Inter- 
national or  Local)  was  never  designated  by  Petitioner's 
employees  as  their  bargaining  representative.  Therefore 
Petitioner  was  under  no  duty  to  recognize  or  bargain 
with  the  Meatpackers'  Union  (Local  or  International). 

However,  in  Carson  Pirie,  Scott  &  Co.  (1946),  69 
NLRB  935,  the  Board  held  that  a  local  union's  change  of 
national  affiliation  from  CIO  to  AFL  was  a  sufficient 
change  of  circumstances  to  warrant  a  new  election  within 
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one  year.  In  the  Carson  Pirie  case,  Local  291,  CIO  was 
certified  on  October  23,  1945.  On  January  25,  1946, 
Local  291,  AFL  petitioned  for  an  election,  which  was 
granted.  The  new  AFL  local  retained  its  former  name, 
its  number,  its  executive  board,  and  its  local  officers,  but 
obtained  a  new  charter  from  AFL.  In  granting  the 
petition  for  an  election  the  Board  said  (at  p.  938)  : 

"Here  the  effect  of  the  employees'  action  in  voting 
to  disaffiliate  with  Local  291,  CIO,  and  form  Local 
291,  AFL,  was  to  change  the  very  character  of  their 
bargaining  representative  and  to  raise  a  doubt  as  to 
the  actual  identity  of  the  Union  certified  by  the  Board 
on  October  23,  1945. 

".  .  .  the  unresolved  doubt  as  to  the  identity 
of  the  bargaining  representative  serves  to  retard  the 
stability  in  labor  relations  which  it  is  the  primary 
policy  of  the  Act  to  promote.  Accordingly,  we  find 
that  the  Board's  certification  of  October  23,  1945, 
cannot  operate  to  bar  a  present  determination  of 
representatives." 

In  Wagner  Electric  Corp.  (1950),  91  NLRB  220,  the 
Board  denied  a  Motion  to  Amend  Certification  by  sub- 
stituting the  name  of  the  moving  union  for  that  of  the 
certified  union,  and  held  that  questions  concerning  repre- 
sentation must  be  resolved  by  petition  and  secret  ballot. 

In  Columbian  Rope  Co.  (1950),  88  NLRB  1448,  where 
substantial  doubt  was  created  as  to  identity  of  em- 
ployees' representative  by  union's  merger  and  subsequent 
transfer  of  affiliations,  the  Board  denied  the  request  to 
amend  the  certification  and  directed  an  election  to  resolve 
the  doubt. 
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Under  the  facts  heretofore  stated  it  is  clear  that  the 
Meatpackers  union  (International  or  Local)  was  not  the 
union  elected  by  Petitioner's  employees  and  that  Peti- 
tioner therefore  committed  no  unfair  labor  practices  by 
its  refusal  to  bargain  with  said  ]\Ieatpackers'  Union.  It  is 
further  apparent  that  Petitioner  cannot  be  compelled  to 
bargain  with  the  ^Meatpackers'  Union  (Local  or  Inter- 
national) in  the  future  in  the  absence  of  a  Board-conducted 
election  whereby  a  majority  of  the  employees  vote  by 
secret  ballot  to  elect  the  Meatpackers'  Union  as  their  bar- 
gaining representative. 

For  the  reasons  heretofore  stated  the  Board's  Order 
that  Petitioner  bargain  collectively  with  the  ]\Ieatpackers' 
Local  Union  is  contrary  to  law  and  in  violation  of  the 
rights  of  the  employees,  and  the  Board's  finding  that 
Petitioner  failed  and  refused,  contrary  to  the  Act,  to 
bargain  with  the  ]\Ieatpacker's  Local  Union  should  be 
reversed. 

IL 

Granting  the  Unilateral,  General  Wage  Increase  Did 

Not  Constitute  an  Unfair  Labor  Practice. 

It  was  stipulated  that  general  wage  increases  were 
made  in  January  27,  1954  and  on  April  24,  1954  [Tr. 
207-208].  Petitioner  admits  that  it  did  not  consult  any 
Union  about  either  of  the  wage  increases   [Tr.  300]. 

It  is  not  disputed  that  bargaining  sessions  were  between 
the  Fruit  &  Vegetable  Union  and  Petitioner  on  December 
17,  1953  and  January  14.  1954  [Tr.  195].  It  is  also 
undisputed  that  there  were  no  meetings  between  any 
Union  and  Petitioner  after  the  employees'  petition  [Tr. 
28]  was  served  on  Petitioner  on  January  14,  1954  [Tr. 
197-198].     The  reasons  why  there  were  no  further  bar- 


—25— 

gaining  meetings   have  been  discussed  at  length   in  the 
preceding  section  of  this  brief. 

Petitioner  stood  between  the  demands  of  the  Fruit  & 
Vegetable  Union  on  one  side  and  the  demands  of  a  major- 
ity of  its  employees  on  the  other  [Tr.  300-301].  Wage  ad- 
justments were  made  to  meet  the  competition  of  other  pack- 
ing houses  [Tr.  294].  The  new  wage  rates  of  $1.15  for 
women  and  $1.40  for  men  were  ascertained  by  checking 
with  other  packing  houses  to  determine  what  they  were 
paying  [Tr.  292-293].  The  wage  increases  were  made 
retroactive  to  September  28  because  that  was  the  time 
when  the  competitive  packing  houses  had  raised  wages 
[Tr.  301]. 

The  Trial  Examiner  considers  that  "the  reason  for 
making  the  wage  increase  in  the  circumstances  outlined  to 
be  immaterial"  [Tr.  75].  The  Board  has  not  been  so 
arbitrary.  It  has  held  that  unilateral  wage  increases  may 
be  made  when  bargaining  negotiations  were  in  suspension. 

In  regard  to  the  effect  of  a  "suspension"  of  negotia- 
tions, the  Board  declared: 

"In  these  circumstances  the  respondent  was  under 
no  duty  to  withhold  normal  action  respecting  wages 
pending  consultation  with  the  Union."  (Montgomery 
Ward  &  Co.,  39  NLRB  229;  Westchester  News- 
papers, Inc.,  26  NLRB  630.) 

In  the  instant  case  we  have  negotiations  suspended  as 
a  result  of  the  conflicting  demands  of  the  Fruit  &  Vegeta- 
ble Union  on  one  side  and  of  a  majority  of  the  employees 
and  unusual  circumstances  on  the  other.  How  soon  the  diffi- 
culty would  be  resolved  by  the  Board,  or  by  a  Court,  or 
both,  could  not  be  foreseen.  It  might  take  a  month,  a  year, 
or  even  two  or  three  years.  In  the  meantime  the  employees 
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would  be  deprived  of  a  wage  adjustment  to  which  they 
were  admittedly  entitled  because  of  the  July,  1953,  major 
chang-e  in  operations — this  matter  had  been  under  study 
since  July,  1953  [Tr.  299].  Petitioner's  labor  supply 
would  have  been  jeopardized  by  its  inability  to  meet  com- 
petitive wage  rates.  Should  both  Petitioner  and  the 
employees  be  penalized  by  a  frozen  wage  scale  throughout 
the  period  necessary  to  resolve  the  legal  conflict? 

Petitioner  did  the  only  thing  that  it  could  reasonably 
do  under  the  circumstances.  It  made  unilateral  wage 
increases   [Tr.  294]. 

III. 

Refusal  to  Assign  Luttrell  to  Work  in  the  Packing 

Section  Was  Not  an  Unfair  Labor  Practice. 

The  Complaint  charges  that  from  on  or  about  Septem- 
ber 9,  1953,  to  the  present  Petitioner  has  discriminated 
against  Jewell  Luttrell  by  temporary  lay-offs  [Tr.  15, 
par.  7]. 

The  discriminatory  lay-offs  charged  are  based  on  the 
fact  that  Luttrell  was  sent  home  when  the  washer  was 
not  operating  rather  than  being  assigned  to  grading  fruit, 
in  the  packing  side  of  the  shed.  Luttrell's  testimony  nega- 
tives such  a  contention.  She  admits  that  she  was  not  a 
packer  [Tr.  151].  She  testified  that  the  operation  slows 
down  from  September  until  January  [Tr.  154],  and  that 
the  rush  period  is  from  March  until  June  [Tr.  149] ; 
that  she  was  called  to  work  whenever  the  washer  was 
running  [Tr.  162] ;  that  she  got  overtime  during  the  rush 
periods  [Tr.  149,  154-155];  that  in  July,  1953,  the  new 
volume-fill  operation  was  installed  which  eliminated  all 
piece  work  and  reduced  the  girls'  washer  crew  from  34-36 
to   about   20    [Tr.    120-122,    160-162];    that    when    this 
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change-over  occurred  she  was  assigned  to  a  new  job  by 
herself  on  the  washer  in  July,  1953  [Tr.  120] ;  that  prior 
to  the  change-over  in  July,  1953,  she  had  worked  in  the 
packing  section  when  the  washer  wasn't  operating  [Tr. 
122],  and  since  the  change-over  in  July,  1953,  she  did 
grading  in  the  packing  section  only  one  day  which  was 
September  16,  1953  [Tr.  152,  153] ;  that  when  the  pre- 
vious foreman  quit  in  June,  1953,  she  was  put  on  the 
washer  picking  culls  [Tr.  152],  and  the  biggest  part  of 
her  work  had  been  on  the  washer  [Tr.  151]  ;  that  at  one 
time  she  was  assigned  to  picking  culls  because,  by  her  own 
admission,  there  wasn't  any  other  worker  at  the  time  who 
knew  how  to  pick  them  out  [Tr.  150] ;  that  she  did  the 
above  described  work  on  the  washer  until  February  15, 
1954,  when  she  was  assigned  to  the  pre-sort  belt  where 
she  worked  with  three  other  girls,  all  of  whom  had  been 
employed  at  Petitioner  for  quite  a  while  [Tr.  162-163] ; 
and  that  her  union  activity  at  Petitioner  did  not  begin 
until  August  11,  1953   [Tr.   156-159]. 

The  complaining  witness's  own  testimony  indicates  that 
the  July,  1953,  change  in  operations  was  the  cause  of 
the  change  in  her  job  assignment,  all  of  which  occurred 
prior  to  any  union  activity  which  started  in  August, 
1953.  General  Counsel's  witness  Venegas,  testified  that 
she  had  been  regularly  employed  by  Petitioner  as  a 
grader  since  April,  1953,  and  that  Luttrell  had  not  worked 
in  the  grading  section  at  any  time  since  April,  1953 
[Tr.  179-182].  The  grader  foreman  testified  that  Lut- 
trell had  not  worked  in  the  grading  section  after  March, 
1953  [Tr.  209],  because  he  had  told  the  house  foreman 
that  he  did  not  want  her  in  the  grading  section  [Tr.  210]. 

It  should  be  noted  here  that  on  September  16,  1953, 
the  only  day  that  Luttrell  claims  to  have  worked  on  the 
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grader  since  July,  1953  [Tr.  152-153],  the  grader  fore- 
man who  did  not  want  her  in  the  grading  section,  was 
away  on  vacation  [Tr.  211-212],  Even  giving  full  credit 
to  Luttrell's  testimony,  the  mere  fact  that  someone  tem- 
porarily in  charge  of  the  grading  section  used  her  for  a 
day,  does  not  reverse  Petitioner's  policy  and  practice 
(and  of  the  grading  foreman,  in  particular)  since  March, 
1953,  of  not  using  her  in  the  grading  section  at  any  time. 

The  v/asher  foreman,  Lockner,  testified  that  the  last 
time  he  saw  Luttrell  grading  in  the  packing  section  was  in 
March,  1953  [Tr.  306-307].  The  testimony  of  General 
Counsel's  rebuttal  witnesses,  Lievsay  [Tr.  313-314]  and 
Solano  [Tr.  317],  who  testified  that  they  saw  Luttrell 
working  in  the  grading  section  in  the  middle  of  Septem- 
ber, 1953,  was  in  conflict  with  the  testimony  of  his  own 
witnesses  Luttrell  and  \^enegas  mentioned  above.  Solano 
testified  that  she  personally  had  not  worked  at  Petitioner 
after  Labor  Day,  1953,  or  possibly  a  week  before  that 
[Tr.  318]. 

Luttrell  admitted  that  the  house  foreman  told  her  that 
one  of  the  reasons  that  she  would  not  be  sent  to  grade 
in  the  packing  section  was  that  some  of  the  women  did 
not  want  her  there  [Tr.  128-129].  This  is  confirmed  by 
the  testimony  of  the  house  foreman,  Sayre  [Tr.  255-256, 
218-219],  and  by  the  testimony  of  the  grader  foreman, 
Barnes  [Tr.  210]. 

All  of  the  above  evidence,  including  the  testimony  of 
Luttrell,  is  contrary  to  the  Trial  Examiner's  finding  that: 

"after  September  14,  1953  .  .  .  Respondent, 
through  Sayre,  followed  a  policy  of  refusing  to  per- 
mit her  to  work  on  the  grader  at  such  times  that  the 
washer  was  shut  down;  that  this  practice  was  a  re- 
versal of  that  which  had  been  observed  prior  to  the 
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time  when  the  Respondent  became  aware  of  Luttrell's 
Union  interest;  and  that  it  was  a  discriminatory  re- 
tahation  against  her  because  of  her  leadership  in 
the  organizing  campaign."  (Emphasis  added.)  [Tit. 
71-72.] 

There  is  no  evidence  of  ''reversal"  of  policy  or  practice 
after  April,  1953,  or,  at  the  latest,  July,  1953.  The  mere 
accident  that  under  a  very  temporary  grading  foreman 
Luttrell  may  possibly  have  worked  in  the  grading  section 
one  day  in  September,  1953,  does  not  establish  that  there 
was  any  policy  or  practice  of  using  her  in  grading  after 
April  or  July,  1953. 

The  changes  made  in  Luttrell's  work  occurred  in  July, 
1953,  and  the  reasons  therefor  were  explained  to  her.  In 
fact  there  is  substantial  evidence,  including  the  testimony 
of  General  Counsel's  own  witness,  that  Luttrell  did  no 
work  in  the  packing  section  after  April,  1953.  Petitioner's 
house  foreman.  Sayre,  did  not  know  about  any  union 
activity  at  Petitioner  until  the  latter  part  of  October, 
1953  [Tr.  263].  Fuller,  the  manager,  did  not  observe  evi- 
dence of  union  activity  at  Petitioner  prior  to  October,  1953 
[Tr.  282],  and  on  about  September  15,  1953,  he  received 
a  letter  from  the  Fruit  &  Vegetable  Union  [Tr.  281]. 
The  house  foreman,  Sayre,  did  not  know  until  shortly 
before  or  shortly  after  the  plant  election  (November  4, 
1953)  that  Luttrell  was  active  in  the  Fruit  &  Vegetable 
Union  [Tr.  260].  There  is  no  evidence  that  the  manager, 
Fuller,  had  any  knowledge  of  Luttrell's  Union  activities 
prior  to  the  receipt  of  the  Union  letter  of  November  6, 
1953   [Tr.  37],  naming  her  as  shop  steward   [Tr.  268]. 

The  evidence  indicates  that  the  change  of  job  assign- 
ment of  which  Luttrell  complains,  namely,  using  her  only 
on  the  washer,  occurred  long  before  there  was  any  Union 
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activity  at  Petitioner  and  long  before  Petitioner's  man- 
agement had  any  knowledge  of  her  Union  activities. 
She  was  kept  out  of  the  packing  section  after  March, 
1953,  on  order  of  the  packing  foreman,  and  in  July, 
1953,  she  was  told  why  she  could  not  return  to  work  in 
the  packing  section.  Neither  Petitioner's  manager  nor 
its  house  foreman  had  any  knowledge  of  Luttrell's  Union 
activities  prior  to  October,  1953,  and  they  did  not  know 
until  November,  1953,  that  she  was  a  shop  steward. 
Using  the  evidence  most  favorable  to  the  General  Counsel, 
namely,  that  the  last  time  she  worked  in  the  packing 
section  was  one  day  in  September  [when  the  packing 
foreman  was  on  vacation — Tr.  211]  but  not  later  than 
September  16,  1953,  that  is  still  prior  to  the  time  that 
Petitioner's  management  had  any  knowledge  of  her  Union 
activities,  and  is  two  months  before  Petitioner  knew  that 
she  was  a  shop  steward. 

The  Act  does  not  purport  to  affect  the  normal  right 
of  the  employer  to  select,  lay  off,  or  discharge  his  em- 
ployees. He  has  the  right  to  exercise  his  judgment  as  to 
which  employees  should  best  be  retained  or  recalled. 
Whether  or  not  the  employer  in  the  exercise  of  his 
managerial  judgment  is  just  or  unjust,  wise  or  unwise,  is 
not  a  matter  of  concern,  and  the  Board's  inquiry  must 
be  confined  to  the  question  as  to  whether  or  not  the 
employees  have  been  discriminated  against  because  of 
their  Union  activities  or  affiliations.  (A''.  L.  R.  B.  v. 
American  Pearl  Button  Co.  (C.  A.  8),  149  F.  2d  258.) 
In  the  absence  of  any  knowledge  by  employer  of  em- 
ployee's Union  membership,  discriminatory  motivation  for 
lay-off  is  not  established.  {Minnesota  Mining  &  Mfg. 
Co.,  81  NLRB  557.)  Even  though  employer  knew  of 
employee's  Union  membership,  a  lay-off  is  not  discrimina- 
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tory  where  small  amount  of  Union  activity  engaged  in 
by  an  employee  was  unknown  to  the  employer.  (Jenks, 
81  NLRB  707.)  Where  the  lay-off  is  made  for  busi- 
ness reasons  and  resulted  from  change  of  job  assignment 
which  occurred  prior  to  Petitioner's  knowledge  of  the 
employee's  Union  activities,  such  lay-off  is  not  discrimina- 
tory. (N.  L.  R.  B.  V.  Alco  Feed  Mills  (C.  A.  5),  133  F. 
2d  419.) 

Luttrell  admits  that  she  worked  whenever  the  washer 
was  operating,  and  that  she  received  considerable  over- 
time. Since  her  job  assignment  to  the  washer  alone  oc- 
curred long  prior  to  Petitioner's  knowledge  of  Union 
activity  in  the  plant,  and  of  her  Union  activity  in  particu- 
lar, none  of  the  lay-offs  in  connection  with  her  work  on 
the  washer  can  be  said  to  be  discriminatory. 

The  General  Counsel  contends  that  Luttrell's  temporary 
lay-offs  were  because  of  her  Union  activities.  Peti- 
tioner contends  that  her  lay-offs  were  because  of  her 
change  in  job  assignment  which  occurred  long  before  there 
was  any  known  Union  activity  either  by  Luttrell  or  other 
employees. 

In  Bussman  Mfg.  Company  v.  N.  L.  R.  B.  (C.  A.  8, 
1940),  111  F.  2d  783,  where  the  General  Counsel  con- 
tended that  a  man  was  discharged  for  union  activity  and 
the  employer  contended  that  the  man  was  discharged  be- 
cause of  refusal  to  work,  the  court  said : 

"When  the  testimony  shows,  as  it  does  here,  that 
the  cause  of  the  discharge  may  have  been  one  of 
two  things,  one  of  which  was  illegal  and  the  other 
legal,  the  fact  finding  tribunal  cannot  guess  between 
the  two  causes  and  find  that  union  activities  were 
the  real  cause  when  there  is  no  satisfactory  founda- 
tion   in    the    testimony    to    support    the    conclusion. 
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Patton  V.  Texas  &  Pacific  Railway  Company,  179 
U.  S.  658,  663,  21  S.  Ct.  275,  45  L.  Ed.  361.  When 
evidence  is  consistent  with  either  of  two  inconsistent 
hypotheses  it  estabhshes  neither,  Stevens  v.  The 
White  City,  285  U.  S.  195,  204,  52  S.  Ct.  347,  76 
L.  Ed.  699;  New  York  C.  R.  Company  v.  Ambrose, 
280  U.  S.  486,  490,  50  S.  Ct.  198,  74  L.  Ed.  562. 
Under  these  circumstances,  had  the  case  been  tried 
by  a  jury,  it  w^ould  have  been  the  duty  of  a  trial 
judge  to  direct  a  verdict  for  the  defendant.  Chicago 
M.  &  St.  Paul  Ry.  Company,  v.  Coogan,  271  U.  S. 
472,  478,  46  S.  Ct.  564,  70  L.  Ed.  1041 ;  Massachu- 
setts Protective  Association  v.  Mouber,  8  Cir.,  100 
F.   2d  203,  206." 

The  National  Labor  Relations  Act  is  not  intended  to 
empower  the  Board  to  substitute  its  judgment  for  that 
of  the  employer  in  the  conduct  of  its  business.  (A^.  L.  R.  B. 
V.  Union  Pacific  Stages  (C.  A.  9,  1938),  99  F.  2d  153), 
quoted  with  approval  in  Martel  Mills  Corp.  v.  N.  L.  R.  B. 
(C.  A.  4,  1940),  114  F.  2d  624),  or  to  interfere  with 
the  employer's  right  to  conduct  its  own  business. 
{N.  L.  R.  B.  V.  Cape  County  Mill  Co.  (C.  A.  8,  1944), 
140  F.  2d  543.)  The  Act  does  not  vest  in  the  Board 
managerial  authority.  {N.  L.  R.  B.  v.  Union  Pacific 
States,  supra)  ;  Pennsylvania  Labor  Relations  Board  v. 
Kaufman  Department  Store  (1942),  345  Pa.  398,  29 
A.  2d  90.) 

In  Union  Drawn  Steel  Co.  v.  N.  L.  R.  B.  (C.  A.  3, 
1940),  109  F.  2d  587,  the  Court  said: 

'The  right  of  the  employer,  for  general  economic 
reasons,  to  make  use  of  a  smaller  staff  to  operate 
his  business,  to  decrease  his  production,  or  to  go 
out  of  business  entirely  if  he  desires  to  do  so,  we 
regard  as  indubitable.    For  example,  if  an  employer 
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has  employed  ten  men  to  operate  ten  machines,  he 
may,  for  such  reasons  employ  only  nine  men  to 
operate  the  ten  machines  or  he  may  operate  only 
nine  machines  with  only  nine  men,  or,  if  he  chooses, 
he  may  cease  all  operations.  This  right  must  be 
deemed  to  be  one  of  the  employer's  weapons  in  the 
general  economic  struggle." 

The  evidence  in  support  of  a  finding  must  be  substan- 
tial, and  surmise  or  suspicion  is  not  enough.  (A^.  L.  R.  B. 
V.  Williamson-Dickie  Mfg.  Co.,  130  F.  2d  260.)  The 
test  for  substantial  evidence  is  not  satisfied  by  evidence 
which  gives  equal  support  to  inconsistent  inferences. 
{Appalachian  Electric  Power  Co.  v.  N.  L.  R.  B..  93  F.  2d 
986;  Bussman  Mfg.  Co.  v.  N.  L.  R.  B.,  Ill  F.  2d  783.) 
Since  there  is  no  substantial  evidence  to  support  the 
allegations  of  discriminatory  lay-offs  as  against  Luttrell, 
the  findings  must  be  for  Petitioner  {N.  L.  R.  B.  v. 
Norfolk  Shipbuilding,  109  F.  2d  128;  Jefferson  Electric 
V.  N.  L.  R.  B.,  102  F.  2d  949). 

For  the  foregoing  reasons  the  Board's  findings  that 
there  w^ere  discriminatory  lay-offs  as  to  Luttrell  are  not 
supported  by  substantial  evidence  and  should  be  reversed. 

IV. 

Threatening  Statements. 

It  is  alleged  that  Roger  Sayre,  the  packinghouse  fore- 
man, made  certain  specific  threatening  and  coercive  state- 
ments to  employees  on  November  2  and  6,  1953  [Tr.  16]. 
In  the  absence  of  allegations  therefor,  evidence  of  other 
threatening  and  coercive  statements  by  Sayre  or  others 
on  the  alleged  dates,  or  at  other  times,  would  be  wholly 
irrelevant  and  immaterial  to  any  of  the  issues  in  this 
proceeding. 
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There  is  a  denial  of  due  process  of  law  when  the 
issues  are  not  clearly  defined  and  the  employer  is  not  fully 
advised  of  them.  (Consolidated  Edison,  Etc.  v.  N.  L.  R.  B., 
305  U.  S.  197.)  The  Board  has  recognized  the  necessity 
of  specific  charges  in  its  Statements  of  Procedure,  Section 
101.8  (1  Commerce  Clearing  House  Labor  Law  Reporter 
(4th  Ed.),  Sec.  1110.08,  p.  1145). 

General  Counsel's  witnesses  attribute  numerous  state- 
ments to  Sayre  about  Union  matters.  Most  of  them  dififer 
entirely  and  completely  from  the  content  or  substance  of 
the  threats  or  coercive  statements  specifically  alleged. 
The  evidence  as  to  when  any  particular  statement  was 
made  is,  with  few  exceptions,  very  vague  and  indefinite. 

The  numerous  statements  attributed  to  Sayre,  Fuller 
and  others  were  on  their  face — both  by  date  and  content 
— wholly  immaterial  and  irrelevant  to  the  charges  alleged 
in  the  Consolidated  Complaint  [Tr.  16].  The  only  threat- 
ening statement  attributed  to  Sayre  on  November  6,  1953 
is  said  by  the  Trial  Examiner  to  have  been  made  some- 
time in  October  [Tr.  52-53].  Not  one  statement  of 
Sayre  or  Fuller,  as  summarized  by  the  Trial  Examiner, 
occurred  on  November  2  or  6,  1953,  or  on  any  dates 
close  to  that.  It  is  very  doubtful  whether  any  of  the 
statements  summarized  by  the  Trial  Examiner,  or  which 
appear  elsewhere  in  the  record,  contains  in  substance  or 
eflfect  any  of  the  specific  threats  or  coercive  statements 
alleged  in  the  Complaint.  Several  conversations  were  re- 
called by  Sayre,  but  discussions  as  to  Union  matters  or 
threats  because  of  Union  activity  were  denied  in  their 
entirety.  In  fact,  the  evidence  is  that  after  on  or  about 
September  15,  1953  the  entire  management  was  under 
orders  not  to  discuss  Union  matters  with  employees  [Tr. 
271,  40,  285,  303,  259]. 
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Where  there  are  conflicting  versions  of  supervisor's 
statements,  and  the  speaker's  vagueness  makes  statements 
susceptible  of  multiple  interpretations,  and  not  all  of  them 
coercive,  the  Board  has  refused  to  isolate  one  version  of 
the  testimony  in  order  to  support  a  finding  of  violation 
of  the  Act.  {U.  S.  Gypsum  Co.,  93  NLRB  966.)  State- 
ments that  the  employer  "didn't  want"  the  Union  at 
the  plant  and  that  "nobody  could  make  them  pay  more 
than  53^  an  hour"  were  held  too  obscure  to  warrant  a 
finding  that  they  were  coercive.  {Goodall  Co.,  86  NLRB 
814.)  In  the  absence  of  statement  clearly  threatening  or 
coercive,  remarks  or  queries  by  employers  to  employees 
come  within  the  protection  of  free  speech  guaranteed  by 
the  First  Amendment  to  the  Constitution.  (A''.  L.  R.  B. 
V.  Virginia  Power  Company,  314  U.  S.  469,  86  L.  Ed. 
348;  Thomas  v.  Collins,  323  U.  S.  516,  89  L.  Ed.  430; 
Sax  V.  N.  L.  R.  B.  (C.  A.  5),  171  F.  2d  793,  794.)  An 
employer  has  the  right  to  express  his  views  concerning 
the  advantages  and  disadvantages  of  the  Union. 
(A^.  L.  R.  B.  V.  Nylan-Sparta  Company  (C.  A.  6),  166 
F.  2d  485.)  Casual  conversations  with  employees  regard- 
ing Union  matters  generally  do  not  constitute  unfair 
questioning  or  interference  by  the  employer.  {Cleveland 
Graphite  Bronze   Company,   7S   NLRB   61.) 

For  the  foregoing  reasons  the  Board's  findings  as  to 
threatening  statements  by  Sayre  should  be  reversed. 

Respectfully  submitted, 

Ivan  G.  McDaniel, 

Kenneth  N.  Dellamater, 

By  Kenneth  N.  Dellamater, 

Attorneys  for  Petitioner,  Santa  Clara  Lemon 
Association. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14840 
Santa  Clara  Lemon  Association^  petitioner 

V. 

National  Labor  Relations  Board^  respondent 


ON  PETITION  FOR  REVIEW  AND   REQUEST  FOR  ENFORCEMENT 
OF  AN  ORDER  OF  THE  NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JUBISDICTION 


This  case  is  before  the  Court  upon  the  petition  of 
Santa  Clara  Lemon  Association  to  review  and  set 
aside  an  order  of  the  National  Labor  Relations  Board 
(R.  88-90)^  issued  against  petitioner  on  April  13, 
1955,  following  the  usual  proceedings  under  Section 
10  (c)  of  the  National  Labor  Relations  Act,  as 
amended  (61  Stat.  136,  29  U.  S.  C,  Sec.  151,  et  seq.), 
hereafter  called  the  Act.  In  its  answer  (R.  101-106) 
the  Board  has  requested  enforcement  of  its  order. 
This  Court  has  jurisdiction  of  the  proceeding  pursu- 
ant to  Section  10  (e)  and  (f)  of  the  Act,  the  unfair 

^  References  to  portions  of  the  printed  record  are  designated 
"R".  Wlierever  in  a  series  of  references  a  semicolon  appears,  ref- 
erences preceding  the  semicolon  are  to  the  Board's  findings;  suc- 
ceeding references  are  to  the  supporting  evidence. 

(1) 


labor  practices  having  occurred  at  petitioner's  plant 
in  Oxnard,  California,  within  this  judicial  circuit. 
The  Board's  decision  and  order  are  reported  in  112 
X.  L.  R.  B.  Xo.  17. 

COTJNTERSTATEMENT   OF   THE   CASE 

I.  Preliminary  statement 

This  is  one  of  five  cases  (Xos.  14823,  14824,  14838 
and  14839  in  addition  to  the  instant  case)  before  the 
Court  involving  a  group  of  independent  nonprofit 
cooperatives  engaged  in  the  processing  and  packing 
of  citrus  fruit  in  Southern  California,^  and  their  rela- 
tions with  the  Union  ^  which  represented  the  employees 
of  each.  In  view  of  the  similarity  in  backgTOimd 
events  of  all  five  cases,  a  summary  initial  statement 
thereof,  followed  by  a  more  detailed  treatment  in  each 
brief  of  the  facts  of  the  particular  case,  will  serve  to 
acquaint  the  Court  with  the  relation  between  the  cases 
and  the  questions  they  present.* 

In  Xovember,  1953,  following  a  campaign  by  the 
Union  to  solicit  members  and  support  among  peti- 
tioners' employees,  separate  consent  election  agree- 
ments were  entered  into,  and  representation  elections 
were  conducted  at  petitioners'  plants,  each  constitut- 
ing a  separate  bargaining  miit.     In  each  instance  a 


-  Petitioner,  herein  sometimes  referred  to  as  Santa  Clara,  oper- 
ates a  packing  plant  in  Oxnard.  California,  from  which  it  ships 
a  substantial  amoimt  of  citrus  fruit  into  interstate  commerce  (R. 
47;  128).    Xo  jurisdictional  issue  is  presented. 

^  United  Fresh  Fruit  &  Vegetable  Workers  Union,  L.  I.  U.  Xo. 
78,  CIO,  herein  called  the  Union. 

*  The  five  cases  were  not  consolidated  before  the  Board :  separate 
hearings,  intermediate  reports  and  decisions  and  orders  were  held 
and  issued  with  respect  to  each. 


majority  of  the  employees  voted  for  the  Union,  and, 
pursuant  to  the  various  consent  election  agreements, 
the  Board's  Regional  Director  certified  the  Union  as 
representative  of  the  employees  at  each  of  the  five 
packing  houses.  Thereafter,  separate  negotiations 
were  initiated  between  petitioners  and  the  Union  for 
the  pur2:)ose  of  concluding  bargaining  agreements. 
On  the  Union's  side,  all  negotiations  were  attended 
by  the  same  bargaining  conmiittee  consisting  of  a 
gi'oup  of  employees  from  the  various  packing  houses 
and  certain  of  the  Union's  officers  who  were  not 
employed  by  petitioners ;  on  petitioners '  side,  negotia- 
tions were  carried  on  by  representatives  of  the  par- 
ticular packing  house  involved  together  with  the  same 
comisel  who  represented  all  five  petitioners.  Before 
agreements  had  been  reached  between  the  Union  and 
any  of  petitioners,  and  within  a  few  months  after 
the  Union  had  been  certified,  a  majority  of  the  em- 
ployees at  each  packing  house  signed  separate  docu- 
ments by  which  they  notified  their  respective  employ- 
ers, upon  separate  occasions,  that  they  no  longer 
wished  to  be  represented  by  the  Union.  As  a  result, 
three  of  the  petitioners  broke  off  negotiations  with 
the  Union;  negotiations  at  the  other  two  packing 
houses  had  already  been  broken  off  by  the  respective 
employers  on  the  alleged  ground  that  impasses  in 
bargaining  had  been  reached.  Xo  further  bargaining 
occurred  at  any  of  the  packing  houses.  Shortly  after 
negotiations  had  been  terminated,  however,  each  peti- 
tioner separately  increased  wages  without  either  noti- 
fying or  discussing  the  matter  with  the  Union. 


The  Board  f  oimd  in  all  five  cases  that  petitioners  had 
violated  Sections  8  (a)  (5)  and  (1)  of  the  Act  by  break- 
ing off  negotiations  and  refusing  further  to  deal  with 
the  Union,  and  by  their  imilateral  action  with  respect 
to  wages.  The  Board's  remedial  orders  require  that 
the  employers  fulfill  their  bargaining  obligations  imder 
the  Act  and  bargain  with  the  Union.  Since,  in  the  sum- 
mer of  1954,  following  the  events  in  these  cases,  the 
Union,  which  theretofore  had  been  directly  chartered 
by  the  CIO,  affiliated  with  the  Packinghouse  Work- 
ers of  America,  CIO,  the  Board's  bargaining  ordei*s 
describe  the  Union  by  its  present  name.  Local  78, 
United  Packinghouse  Workers  of  America,  C.  I.  O., 
rather  than  as  United  Fresh  Fruit  and  Vegetable 
Workers  Union,  L.  I.  U.,  No.  78,  C.  I.  0.,  the  name  it 
held  at  the  time  it  was  certified  as  representative  of 
petitioners '  employees. 

Because  of  variations  in  factual  details  and  to  some 
extent  in  the  legal  questions  in  each  case,  a  separate 
brief  is  filed  for  each  of  these  cases.  Insofar  as  ques- 
tions of  law  are  presented  which  are  conmion  to  all 
five  cases,  however,  we  discuss  them  in  this  brief. 
Thus,  we  treat  herein,  pp.  25-37,  the  correctness  of 
the  Board's  finding  that  all  petitioners  violated  the 
Act  by  unilaterally  granting  wage  increases  following 
their  termination  of  negotiations  ^^'ith  the  Union,  and 
the  propriety  of  its  order  requiring  petitioners  to  bar- 
gain with  the  Union  as  now  affiliated.  In  addition,  we 
also  show  in  the  brief  in  this  case  the  correctness  of 
the  Board's  finding  that  Santa  Clara  conmiitted  other 
violations  of  the  Act  in  opposing  the  Union's  organi- 


zational  drive  by  means  of  threats  and  promises,  and 
by  discriminating  against  an  employee  in  making 
work  assignments  because  of  her  activity  in  l^ehalf  of 
the  Union.  The  evidentiary  facts  upon  which  all 
of  these  findmgs  in  the  instant  case  are  based  may  be 
summarized  as  follows: 

II.  The  Board's  findings  of  fact 

A.  Santa  Clara's  opposition  to  the  Union  during  the  organization  of  its 
employees  and  following  the  Union's  certification  as  their  representative 

In  the  fall  of  1953  the  Union  began  an  organiza- 
tional drive  among  the  employees  of  citrus  fruit  pack- 
ing houses  in  Southern  California,  including  Santa 
Clara's  plant.  Soon  after  the  drive  began,  early  in 
September,  Santa  Clara's  foreman  Roger  Sayre  told 
employee  Jewel  Luttrell  that  he  knew  of  a  Union 
meeting  to  be  held  that  night,  and,  adding  that  ''I'd 
like  to  find  out  more  about  that  meeting,"  suggested 
that  Luttrell  and  some  of  the  other  employees  attend 
R.  65;  115,  117).  He  further  told  Luttrell  that  if  she 
should  attend  the  meeting  and  obtain  membership 
cards,  ''I  wouldn't  fire  you"  (R.  65;  118).  The  fol- 
lowing morning,  Sayre  asked  Luttrell  whether  she 
had  attended  the  Union  meeting,  and  upon  being 
given  a  negative  answer,  commented  ''Well,  I'd  sure 
like  to  find  out  what  was  going  on  at  that  meeting  so 
that  I  could  tell  [plant  manager]  Fuller  when  he  gets 
back  what's  going  on"  (R.  65;  133). 

In  the  middle  of  September,  when  the  organiza- 
tional drive  gained  momentum,  the  Union  petitioned 
the  Board  to  hold  an  election  to  determine  whether 
the  employees  wished  to  ])e  represented  by  it.    About 
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this  time,  Sayre  told  Liittrell  that  the  Union  support- 
ers who  were  distributing  membership  cards  among 
the  employees  were  making  misrepresentations  **and 
making  *  *  *  a  lot  of  promises  that  they  know  they  are 
not  going  to  get"  (R.  65;  134).  Shortly  thereafter 
he  also  told  Luttrell  that  even  if  the  Union  should 
win  the  majority  support  of  the  employees,  "the  com- 
pany is  not  going  to  sign  a  contract"  (R.  65-66;  129). 
He  added  that  if  the  employees  weren't  "involved  in 
this  union  [they  would]  be  making  $1.15  an  hour" 
rather  than  the  prevailing  rate  of  950  an  hour 
(ibid).  Again,  just  before  the  election,  which  was 
set  for  November  4,  1953,  Sayre,  in  response  to 
the  request  of  employee  Ruby  Carter  that  she  be 
given  more  work,  stated  that  ''there's  going  to  be  a 
vote  here  in  a  few  days  and  *  *  *  if  i  know  the  ones 
who  vote  for  the  house,  I'm  going  to  try  to  keep  them 
on  but  if  I  know  the  ones  who  vote  for  the  imion,  so 
help  me,  I'm  going  to  lay  them  off"  (R.  67;  172). 
Sayre  issued  a  similar  threat  to  another  employee, 
William  Turnage,  when  he  observed  the  latter  wearing 
a  union  button,  stating:  ''Well,  if  the  miion  goes  in, 
you  know  I  will  have  to  lay  you  off  because  I  will  have 
to  get  an  experienced  man"  (R.  68-69;  178,  183). 

On  November  4,  1953,  a  majority  of  Santa  Clara's 
employees  voted  for  the  Union  as  their  bargaining 
representative  at  an  election  conducted  by  the  Board's 
regional  director  pursuant  to  a  consent  election  agree- 
ment entered  into  by  the  parties,  and  on  November 
13,  the  Union  was  certified  as  such  representative  in 


accordance  with  the  consent  election  agreement  and 
the  Act  (R.  73;  6-8).  Say  re  continued  to  oppose  the 
Union,  however,  and  thanked  the  employees  who 
''stood  by  him  during  the  election  and  [stated]  that 
everything  would  work  out  O.  K.  for  them,"  observ- 
ing at  the  same  time  that  he  was  going  to  '*lay  off 
30  girls  that  day"  (R.  70;  315).  Sayre  also  told 
employee  Guillen,  who  had  actively  opposed  the  Union 
before  the  election,  that  he  knew  what  Guillen  was 
doing,  asked  him  to  ''keep  on",  and  assured  him  that 
"whatever  [he  did]  the  company  wdll  back  [him] up'' 
(R.  69;  319).  In  succeeding  weeks  employee  Guillen, 
with  Sayre's  permission,  spent  a  substantial  part  of 
the  working  day,  for  which  he  was  paid,  talking  with 
employees  throughout  the  plant  in  order  to  dissuade 
them  from  supporting  the  Union  (R.  69;  319-320). 

In  January,  1954,  after  contract  negotiations  be- 
tween the  Union  and  Santa  Clara  had  begun  {infra, 
p.  11),  a  petition  purporting  to  repudiate  the  Union 
as  a  bargaining  representative  was  circularized 
among  the  employees.  Sayre  inquired  of  employee 
Ruby  Hooper  whether  she  had  signed  the  petition, 
and  told  her  that  it  "was  all  right  for  [her]  to  go 
ahead  and  sign  the  petition"  (R.  58;  165).  There- 
after, Sayre  told  Hooper  that  he  would  "like  very 
much  for  [her]  to  help  out  with  the  committee  [which 
sponsored  the  petition],"  and,  indeed,  that  she  had 
better  "get  [her]  name  in  black  and  white  *  *  *  [on 
the  petition]  for  Mr.  Fuller  and  me  to  show  the  grow- 
ers" who  cooperatively  owned  Santa  Clara  (R.  57-58, 
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68;  169).  In  like  vein  Sayre  asked  employee  Andres 
Reyez,  whether  he  had  signed  the  petition,  and  upon 
receiving  a  negative  answer  stated:  ''If  I  were 
you,  I  would  have  already  signed  that  petition"  (R. 
69-70;  189).  And  finally,  Sayre  told  another  em- 
ployee, Joe  Gomez,  that  he  "knew  who  signed  that 
petition  and  who  didn't"  and  that  "those  who  didn't 
sign  the  petition  are  going  to  get  financially  hurt" 
(R.  69;  183).  He  added  that  a  promotion  to  foreman, 
which  he  previously  had  held  out  as  a  strong  possi- 
bility for  Gomez,  was  "out  *  *  *  because  of  political 
reasons"  (R.  69;  186). 

B.  Santa  Clara's  discrimination  in  making  work  assignments  'to  employee 
Luttrell  because  of  her  union  activity 

Jewel  Luttrell  was  among  the  original  employees 
hired  by  Santa  Clara  when  its  plant  first  opened  in 
1949,  and  she  remained  with  Santa  Clara  continuously 
thereafter  with  the  exception  of  a  few  months  when 
she  worked  for  another  packing  house  (R.  48;  311, 
118-120).  She  had  had  14  years  experience  in  work- 
ing in  citrus  packing  operations,  and  held  a  variety 
of  positions  with  Santa  Clara,  including  that  of  assist- 
ant to  the  washer  foreman  and  grading  jobs  which 
required  skill  and  experience  (R.  48;  309-310,  118- 
120)).  Sayre  told  Luttrell  in  May  1953,  before  any 
union  activity  had  begmi,  that  she  "would  never  have 
nothing  to  worry  about,  *  *  *  [that  she]  would  always 
have  a  job  because  [she]  had  been  there  that  long, 
[and  that  he]  liked  to  have  [her]  because  he  could 
transfer  [her]  around  to  different  places  to  work"  (R. 


48-49,  65;  125).  Moreover,  it  was  customary  for 
Luttrell,  along  with  other  employees,  to  be  assigned  to 
work  in  the  packing  section  whenever  the  washer,  where 
she  was  ordinarily  employed,  was  not  in  operation  (R. 
48,  71-72;  122-123,  152-153). 

Luttrell  was  one  of  the  first  employees  active  in  the 
Union's  drive  to  gain  representation  rights  at  Santa 
Clara.  She  attended  a  Union  meeting  in  August 
1953,  and  obtained  membership  cards  which  she  dis- 
tributed among  the  employees  (R.  49,  65;  116,  156- 
158).  Thereafter  she  held  several  Union  meetings  at 
her  home,  and  continued  to  solicit  new  members 
(R.  49,  65;  116-117,  158). 

As  stated  supra,  pp.  5-6,  Sayre  singled  out  Luttrell 
to  discuss  with  her  the  Union's  organizing  drive  as 
soon  as  it  began.  Luttrell  wore  a  Union  j^utton  while 
at  work,  and  openly  solicited  members  in  the  plant 
during  rest  periods  and  other  nonworking  hours 
(R.  65,  117,  136,  267).  In  the  middle  of  September, 
when  Sayre  was  asserting  his  opi3osition  to  the  Union, 
he  told  Luttrell  that  he  knew  "that  these  [member- 
ship] cards  are  in  this  plant  and  who  brought  them 
in  here"  (R.  65;  134).  At  about  the  same  time, 
Sayre  ended  his  established  practice  of  assigning 
Luttrell  to  the  packing  section  when  the  washer, 
where  she  normally  worked,  shut  down,  restricting 
her  to  the  washer  and  thereby  reducing  the  number 
of  hours  she  would  otherwise  have  worked  (R.  71-72; 
122-124,  152,  153).  Luttrell  asked  Sayre  why  she 
was  being  discriminated  against,  for  other  employees 
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on  the  washer  continued  to  move  over  to  the  packing 
section  when  there  was  no  work  at  the  washer.  Sayre 
replied,  ' '  *  *  *  since  you  got  all  involved  in  the  union, 
I  don't  want  you  in  there  either.  If  you  wasn't 
running  around  doing  things  for  the  union,  you'd  be 
down  there  your  right  hours  just  the  same  as  the  other 
girls"  (R.  52,  65,  66;  124-125,  129-130). 

Luttrell's  participation  in  the  Union's  organiza- 
tional drive  resulted  in  two  more  incidents  with 
Santa  Clara's  management  in  1953.  Thus,  just  before 
the  election,  Sayre  accused  her  of  removing  from 
the  plant  bulletin  board  certain  letters  posted  by 
Santa  Clara  in  which  the  Union's  program  was  op- 
posed (R.  65-66;  130-132).  Although  Luttrell  in- 
sisted that  she  had  not  taken  the  letters,  both  Sayre 
and  plant  manager  Fuller  looked  through  her  purse. 
The  incident  ended  when  they  failed  to  find  the 
letters  (ibid).  Again  in  December,  the  day  after 
Luttrell  had  participated  in  contract  negotiations 
with  Santa  Clara  as  a  member  of  the  Union's  com- 
mittee. Fuller,  who  also  had  been  at  the  negotiating 
session,  called  her  into  his  office  (R.  66;  125).  Ful- 
ler remarked  to  Luttrell  that  he  had  been  notified  that 
she  had  been  elected  as  chief  shop  steward,  and  added 
that  she  appeared  to  be  ''working  under  a  nervous 
strain"  (R.  66;  126).  Continuing,  Fuller  stated  that 
Luttrell  would  be  able  to  work  ''just  when  the  washer 
was  running,"  and  that  "if  [she]  wanted  to  go  some- 
place else  to  work,  [she]  had  [her]  choice"  (ibid). 
When  Luttrell  inquired  why  she   couldn't   continue 
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as  she  had  in  past  years,  Fuller  replied,  '*Well  things 
have  changed"  (ibid). 

In  February,  1954,  Luttrell  was  assigned  perma- 
nently to  work  on  the  so-called  'Svet  belt,"  a  job 
performed  in  a  cold  and  drafty  place  which  was 
generally  regarded  as  undesirable,  and  normally 
given  to  inexperienced  employees  (R.  66,  72;  138- 
139,  310-311).  This  assigmnent  occurred  a  few  days 
after  Joe  Lockner,  the  washer  foreman,  told  Luttrell 
that  Sayre  had  instructed  him  to  ''eat  [her]  out" 
because  of  allegedly  poor  work  (R.  66;  137).  Lock- 
ner explained,  however,  that  he  knew  that  "there 
isn't  anything  wrong  with  [her]  work,"  and  that  the 
real  difficulty  was  that  she  was  "on  the  other  side" 
(ibid).  When  the  assignment  to  the  wet  belt  subse- 
quently was  made,  Lockner  told  Luttrell  that  the 
change  of  jobs  was  not  his  but  Sayre 's  idea,  and  stated 
further:  "Jewel,  you  know  of  the  discrimination  that 
has  been  going  on  around  here  and  *  *  *  this  is 
it"  (R.  66;  138). 

C.  Santa  Clara's  refusal  to  bargain  with  the  Union,  and  the  unilateral  wage 

increases 

Following  the  Union's  victory  at  the  polls  and  its 
certification  on  November  13,  1953,  as  the  bargaining 
representative  of  Santa  Clara's  employees,  it  met  with 
Santa  Clara  for  the  first  time  on  December  17,  1953, 
for  the  purpose  of  negotiating  a  contract  (R.  73;  140, 
190,  195).  The  Union  presented  a  proposed  contract 
as  a  basis  for  discussion,  and  the  remainder  of  the 
meeting  was  devoted  to  a  reading  and  explanation  of 
its  clauses  (R.  73-74;  141-142,  190-191,  196).    A  sec- 
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ond  meeting  was  held  on  January  14,  at  which  time 
the  parties  continued  to  negotiate  on  the  basis  of  the 
proposed  contract  (R.  74;  142,  192,  196-197,  276-277). 
During  the  course  of  this  meeting  a  police  officer  in- 
terrupted negotiations  to  serve  plant  manager  Fuller 
with  a  petition  signed  by  a  majority  of  Santa  Clara's 
employees  purporting  to  repudiate  the  Union  as  their 
bargaining  representative  (R.  74;  143,  192,  197,  277). 
Santa  Clara's  attorney,  who  attended  the  meeting, 
stated  that  in  view  of  the  petition  negotiations  would 
be  recessed  mitil  the  circumstances  giving  rise  to  it 
had  been  investigated  (R.  74;  143,  192,  198,  278).  The 
Union's  negotiators  objected  to  the  recess,  stating  that 
the  petition  could  not  affect  Santa  Clara's  obligation 
to  meet  with  the  Union,  and  that  in  any  event  negotia- 
tions should  continue  while  Santa  Clara  investigated 
the  petition  (R.  74;  192,  197-198).  The  meeting  was 
nonetheless  ended  at  that  time,  and,  although  the  Un- 
ion thereafter  requested  both  verbally  and  by  letter 
that  negotiations  be  resumed,  no  further  meetings 
were  held  (R.  74;  38,  40,  143,  194,  198).  On  Febru- 
ary 26,  1954,  Santa  Clara,  in  a  letter  signed  by  its 
attorney,  answered  the  Union's  request  for  further 
contract  negotiations  by  stating  that,  as  a  result  of 
the  repudiation  petition,  "you  no  longer  represent  a 
majority  of  the  employees"  (R.  74;  39). 

On  January  27,  1954,  some  two  weeks  after  the 
final  meeting  with  the  Union,  Santa  Clara  granted  a 
wage  increase  of  approximately  15%-20%,  which  was 
made  retroactive  to  September  1953  (R.  74-75;  166, 
207,  288-289,  300-301).  This  increase  followed  a 
meeting  between  Santa  Clara  officials  and  a  commit- 
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tee  of  employees  who  had  sponsored  the  petition  for 
revoking  the  Union's  authority  as  the  bargaining 
representative  of  the  employees,  at  which  time  wages 
were  discussed  and  the  amount  of  the  new  wage  rate 
was  established  so  as  to  equalize  wages  at  Santa  Clara 
with  prevailing  rates  at  its  competitors  (R.  14^7^; 
279-281,  288-293).  On  April  24,  1954,  a  further  wage 
increase  of  10^  an  hour  was  given  to  all  employees 
(R.  75;  208).  Santa  Clara  did  not  consult  or 
give  notice  to  the  Union  with  respect  to  either  of  these 
increases  (R.  75;  300-301).  The  contract  which  the 
Union  had  proposed  at  its  first  meeting  with  Santa 
Clara  called  for  an  increase  in  wages,  but  the  parties 
had  not  talked  about  wages  at  either  of  their  two 
meetings  (R.  75;  194,  265-266,  300). 

D.  The  Union's  change  of  affiliation  following  Santa  Clara's  refusal  to 

bargain  with  it 

Throughout  the  events  heretofore  described,  the 
Union  was  chartered  directly  by  the  CIO  as  a  local 
without  affiliation  with  any  of  the  CIO's  international 
unions  (R.  47;  199).  During  this  period,  however, 
a  committee  on  jurisdiction  within  the  CIO  had 
recommended  that  the  Union  affiliate  with  the  United 
Packinghouse  Workers  of  America,  an  international 
imion  holding  membership  in  the  CIO,  which  ap- 
peared to  assert  jurisdiction  over  the  same  groups 
of  employees  as  those  who  belonged  to  the  Union 
(R.  77;  199-200,  231).  Acting  upon  this  proposal, 
the  Union  and  the  Packinghouse  Workers  met  in 
the  spring  of  1954  to  discuss  the  matter,   and  de- 
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cided  to  refer  the  question  to  the  membership  of 
the  Union  (ihid).  As  a  result,  membership  meetings 
of  the  Union  were  held  throughout  the  area  where  it 
operated  for  the  purpose  of  presenting,  discussing 
and  voting  on  the  question  of  af&liating  with  the 
Packinghouse  Workers  (R.  77;  201,  231-232).  Such 
a  meeting  was  held  in  March,  1954,  in  Oxnard,  where 
about  150  members  from  the  various  citrus  packing 
houses  in  the  area,  including  Santa  Clara,  voted  unan- 
imously, following  discussion,  to  accept  the  proposed 
affiliation  (R.  88;  202-203,  231).  The  vote  for  affili- 
ation was  also  "overwhehningly"  carried  in  the  other 
meetings  w^hicli  were  held,  and  in  consequence  the 
Union  turned  in  its  charter  to  the  CIO,  which  can- 
celed it,  and  on  July  1,  1954,  a  new  charter  was  issued 
the  Union  by  the  Packinghouse  Workers  under  the 
name  "United  Packinghouse  Workers  of  America, 
Local  78,  CIO"  (R.  88;  228-229).  The  officers  of 
the  Union  at  the  time  of  its  affiliation  with  the  Pack- 
inghouse Workers  continued  in  positions  of  authority 
thereafter,  and  the  Union  continued  without  inter- 
ruption the  same  operations  and  administered  the 
same  collective  bargaining  contracts  as  before  (R.  230, 
235,  237-238). 

On  September  7,  1954,  the  newly  chartered  Union 
filed  a  motion  with  the  Board's  regional  director,  who 
had  conducted  the  consent  election  of  November  4, 
1953,  and  had  thereafter  certified  the  Union  as  the 
bargaining  representative  of  Santa  Clara's  employees, 
to  amend  the  certification  to  reflect  the  change  of 
affiliation   (R.  33-34).     The  regional  director  issued 
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an  order  to  show  cause  with  respect  to  the  motion, 
which  was  served  on  Santa  Clara,  and  the  latter  filed 
an  opposition  thereto,  alleging  that  the  motion  was 
an  attempt  "to  substitute  a  new,  different  and  non- 
certified  union  in  the  place  and  stead  of  the  *  *  * 
only  union  elected  by  secret  ballot"  (R.  36-37). 
Thereafter,  on  September  21,  1954,  the  regional  di- 
rector granted  the  Union's  motion  and  amended  the 
certification  to  reflect  the  Union's  change  in  affiliation 
(R.  88;  42^3). 

III.  The  Board's  conclusions 

Upon  the  foregoing  facts  the  Board  concluded  that 
Santa  Clara  had  violated  Section  8  (a)  (1)  of  the 
Act  by  its  threats,  promises  and  other  coercive  con- 
duct with  respect  to  the  actions  of  its  employees  in 
supporting  the  Union's  organizational  and  other  ac- 
tivities; that  it  violated  Section  8  (a)  (3)  of  the  Act 
by  precluding  employee  Luttrell,  because  of  her  Union 
activity,  from  continuing  to  work  in  the  packing  sec- 
tion when  the  washer  was  not  in  operation;  and  that 
it  violated  Section  8  (a)  (5)  of  the  Act  by  breaking 
off  negotiations  with  the  Union  because  of  the  peti- 
tion by  which  a  majority  of  its  employees  purported 
to  revoke  the  Union's  bargaining  authority,  and  by 
unilaterally  granting  two  wage  increases.  Moreover, 
the  Board  concluded  that  the  regional  director  had 
not  acted  arbitrarily  in  granting  the  motion  to  amend 
the  certification  to  reflect  the  Union's  subsequent 
affiliation  with  the  Packinghouse  Workers.  (R. 
86-87.) 
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IV.  The  Board's  Order 

The  Board's  order  requires  Santa  Clara  to  cease 
and  desist  from  refusing  to  bargain  with  the  Union, 
as  now  affiliated,  from  refusing  to  make  work  assign- 
ments because  of  miion  acti^'itv,  from  acting  uni- 
laterally with  respect  to  wages,  and  from  making 
threats  or  in  any  other  manner  interfering  with 
its  employees'  exercise  of  their  rights  to  self -organ- 
ization, to  assist  unions,  to  bargain  collectively, 
or  to  engage  in  other  concerted  activities.  Affirma- 
tively,  the  Board's  order  requires  Santa  Clara  to 
make  employee  Luttrell  whole  for  any  loss  of  wages 
suffered  because  of  the  discrmiination  against  her, 
upon  request  to  bargain  with  the  Union,  as  now 
affiliated,  and  to  post  approj^riate  notices.  (R. 
88-90.) 

SUMMARY   OF   ARGUMENT 

I.  The  evidence  amf)ly  supports  the  Board's  finding 
that  Santa  Clara,  through  its  supervisors,  unlawfully 
interfered  with  the  organizational  rights  of  its  em- 
ployees in  opposing  imionization  by  means  of  threats 
and  promises.  Santa  Clara's  contention  that  the 
evidence  of  such  threats  and  promises  is  not  \sithin 
the  scope  of  the  allegations  of  the  complaint  is 
without  merit. 

II.  There  is  also  ample  evidence  to  support  the 
Board's  finding  that  Santa  Clara,  because  of  employee 
Luttrell's  union  acti^'ities,  terminated  its  practice  of 
assigning  Luttrell  work  in  the  packing  section  of  the 
plant  when  the  washer,  where  she  ordinarily  worked, 
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was  not  operating.  Santa  Clara's  assertion  that 
the  foregoing  change  in  Luttrell's  work  assign- 
ments occurred  before  her  participation  in  the 
Union's  organizational  campaign  raises  only  credi- 
bility issues  which  were  resolved  against  it  both  by 
the  trial  examiner  and  the  Board.  No  convincing 
reason  is  advanced  for  overturning  such  rulings. 

III.  By  refusing  to  deal  with  the  Union  two 
months  after  its  certification,  on  the  ground  that  it 
allegedly  had  lost  the  support  of  a  majority  of  the 
employees,  and  by  thereafter  granting  a  wage  increase 
without  consulting  the  Union,  Santa  Clara  violated 
Section  8  (a)  (5)  and  (1)  of  the  Act.  Brooks  v. 
N.  L.  R.  B,  348  U.  S.  96. 

IV.  The  Board  properly  concluded  that  the  Re- 
gional Director  had  not  acted  arbitrarily  in  amending 
the  certification  of  the  Union  to  reflect  its  affiliation 
wdth  the  Packinghouse  Workers  following  the  com- 
mission of  the  unfair  labor  practices  in  this  case. 
The  Union's  identity  as  the  employees'  bargaining 
representative  remained  substantially  the  same  fol- 
lowing its  affiliation  action;  accordingly,  the  Sixth 
Circuit's  decision  in  Dickey  v.  N.  L.  R.  B.,  217  F.  2d 
652,  is  distinguishable  and  not  controlling.  Judicial 
authority  and  practical  considerations  combine  to 
support  the  propriety  of  an  amendment  to  a  certifica- 
tion to  reflect  such  an  organizational  change  where,  as 
here,  no  reasonable  doubt  exists  as  to  the  identity  of 
the  organization  which  is  entitled  to  representation 
rights. 
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ARGUMENT 


I.  Substantial  evidence  supports  the  Board's  finding  that  peti- 
tioner violated  Section  8  (a)  (1)  of  the  Act  in  opposing  the 
organization  of  its  employees  by  means  of  threats,  promises 
and  other  coercive  statements 

As  shown  in  the  Statement,  pp.  5-8,  supra,  Santa 
Clara's  foreman,  Roger  Sayre,  threatened  to  layoff 
employees  who  supported  the  Union  and  promised  to 
retain  those  who  did  not ;  he  made  implicit  threats  of 
economic  reprisal  against  employees  who  failed  to  sign 
the  petition  which  purported  to  revoke  the  Union's 
representative  authority,  and  stated  that  but  for  the 
Union  the  employees  would  have  been  granted  an  in- 
crease in  wages;  moreover,  he  indicated  to  em^oyee 
Gomez  that  his  support  of  the  Union  had  caused-  him 
a  promotion,  and  authorized  employee  Guillen  to  at- 
tempt during  working  hours  to  dissuade  employees 
from  joining  the  Union.  That  such  a  pattern  of  coer- 
cive opposition  to  the  exercise  of  the  exmployees '  right 
to  organize  and  assist  imions  violates  Section  8  (a)  (1) 
of  the  Act  is  not  open  to  serious  question.  See,  e.  g. 
N.  L.  B.  B.  V.  Grand  Central  Aircraft,  216  F.  2d 
572  (C.  A.  9)  ;  N.  L.  R.  B.  v.  Parma  Water  Lifter  Co., 
211  F.  2d  258,  261-263  (C.  A.  9),  certiorari  denied 
348  U.  S.  829;  iV.  L.  R.  B.  v.  Glohe  Wireless,  193  F.  2d 
749,  751-752  (C.  A.  9). 

Santa  Clara  contests  neither  the  Board's  conclusion 
that  the  foregoing  conduct  violates  the  Act,  nor  the 
credibility  rulings  made  by  the  Trial  Examiner  and 
affirmed  by  the  Board  upon  which  the  Board  based 
its  findings.  Santa  Clara's  only  contention  on  this 
phase  of  the  case  is  that  the  threats  and  promises  by 
which  the  Board  fomid  that  Santa  Clara  deprived  its 
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employees'  of  their  statutory  freedom  to  organize  were 
not  within  the  scope  of  the  allegations  of  the  complaint, 
and  thus  were  "irrelevant  and  immaterial  to  any  of 
the  issues  in  this  proceeding"  (Br.  33).  The  short 
and  conclusive  answer  to  this  contention  is  that  Santa 
Clara  made  no  objection  at  the  hearing  to  the  recep- 
tion of  evidence  pertaining  to  this  coercive  conduct, 
either  on  the  ground  presently  asserted  or  any  other 
ground,  and  therefore  waived  its  right  to  have  the 
admissibility  of  such  evidence  considered  by  the  Board 
or  this  Court.  For  it  is  settled  law  that  although 
testimony  may  be  inadmissible  by  reason  of  irrele- 
vancy or  other  rules  of  e^sn^dence,  if  it  is  '^  received 
without  objection,  it  [is]  entitled  to  consideration  as 
substantive  evidence  of  the  fact  asserted."  Conti- 
nental on  Co.  V.  United  States,  184  F.  2d  802,  813 
(C.  A.  9).  See  also,  Wigmore  on  Evidence,  3rd  Ed., 
Vol.  I,  Section  18,  pp.  321-322,  328-330.  Cf. 
N.  L.  R.  B.  V.  Simpson  Casket  Co.,  decided  January 
16,  1956,  37  LRRM  2343,  2344  (C.  A.  9). 

Moreover,  the  contention  proceeds  on  an  erroneous 
assmnption,  for  the  complaint  is  plainly  broad  enough 
to  cover  the  evidence  in  question.  Thus,  the  allega- 
tion that  Santa  Clara  ''restrained  and  coerced  its 
employees  in  the  exercise  of  their  rights  guaranteed 
by  Section  7  of  the  Act"  is  not  limited,  as  Santa 
Clara  assumes,  to  the  specific  instances  stated  there- 
after, but  expressly  refers  to  "various  acts  and  state- 
ments including,  without  limitation,  the  [specified 
conduct]"  (R.  15-16).  Santa  Clara  does  not,  and 
cannot  properly,  suggest  that  the  threats  and  prom- 
ises found  bv  the  Board  do  not  fall  within  the  fore- 
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going  language.  Cf .  iV.  L.  R.  B.  v.  Thomas  Drayage  dt 
Rigging  Co.,  206  F.  2d  857,  859-860  (C.  A.  9)  ;  N.  L. 
R.  B.  V.  Yale  d  Towne  Mfg.  Co.,  114  F.  2d  376,  379 
(C.  A.  2).  Nor  can  it  be  maintained  that  the  quoted 
allegation  of  the  complaint  is  improper  for  lack  of 
specificity,  particularly  in  view  of  the  fact  that  Santa 
Clara  made  no  request  for  a  bill  of  particulars.  N.  L. 
R.  B.  V.  Andrew  Jergens,  175  F.  2d  130,  136  (C.  A.  9), 
certiorari  denied,  338  U.  S.  827;  N.  L.  R.  B.  v.  Yale  d 
Towne  Mfg.  Co.,  supra.  It  should  also  be  noted  that 
at  the  hearing  Santa  Clara  did  not  claim  surprise,  but 
introduced  testimony  in  an  effort  to  refute  the 
evidence  of  coercive  conduct  by  its  officers  (R.  225- 
226,  239-245,  283-284).  Accordingly,  since  Santa 
Clara  ^'was  afforded  full  opportunity  to  justify  the 
action  of  its  officers  *  *  *  the  matter  is  not  one  calling 
for  a  reversal."  N.  L.  R.  B.  v.  Mackay,  304  U.  S.  333, 
350-351. 

Finally,  even  assuming,  arguendo,  that  some  of  the 
threats  and  promises  shown  to  have  been  made  by 
Santa  Clara's  officers  are  not  within  the  complaint, 
other  such  proven  conduct  was  specifically  alleged." 
Santa  Clara's  insistence  (Br.  34)  that  the  evidence 
of  such  conduct  does  not  come  within  the  complaint 

^  Thus,  the  evidence  shows  (.s?//>ra.,  pp.  5-8,  10-11),  as  the  com- 
plaint alleges  (R.  16),  that  Sa3're  "threatened  to  fire  an  employee 
if  he  continued  to  support  the  Union" ;  told  an  employee  that  a  pro- 
motion was  withheld  because  the  latter  supported  the  Union; 
stated  to  employees  "that  if  it  had  not  been  for  the  Union  they 
would  be  making  more  money";  threatened  employee  Luttrell 
"that  if  it  had  not  been  for  the  Union  [she]  would  be  working 
full  time  instead  of  part  time";  and  threatened  to  give  job  prefer- 
ence in  lay  oft's  to  union  opponents. 
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because  the  dates  alleged  vary  as  much  as  a  week  or 
so  from  the  dates  proven  is  unavailing.  As  stated 
by  the  Court  of  Appeals  for  the  Seventh  Circuit,  ''We 
see  no  reason  why  the  Board,  in  its  review  of  the 
record,  should  be  held  to  the  precise  dates  alleged  in 
the  complaint  *  *  *.  It  cannot  be  said  that  such  dis- 
crepancy constitutes  a  variance  between  the  charge 
and  the  findings."  Ritzivoller  v.  K.  L.  R.  B.,  114  F. 
2d  432,  434. 

In  sum,  no  persuasive  reason  is  given  which  refutes 
the  correctness  of  the  Board's  finding  that  Santa 
Clara  coerced  its  employees  in  the  exercise  of  their 
organizational  rights.*' 

II.  Substantial  evidence  supports  the  Board's  finding  that 
petitioner  refused  work  assignments  to  Jewel  Luttrell  and 
improperly  questioned  and  threatened  her,  all  because  of 
her  Union  activities,  thereby  violating  Section  8  (a)  (1) 
and  (3)  of  the  Act 

It  is  established  law  that  discrimination  in  making 
work  assignments  to  an  employee  because  of  sup- 
port for  and  membership  in  a  union  is  violative  of 
Section  8  (a)  (3)  of  the  Act.  .V.  L.  R.  B.  v.  Radio 
Officers  Union,  347  U.  S.  17,  26,  42;  N.  L.  R.  B.  v. 
Security  Warehouse  Co.,  136  F.  2d  829,  834  (C.  A.  9). 
See  also  .V.  L.  R.  B.  v.  Waterman  S.  S.  Corp.,  309 
U.  S.  206,  218,  223-214.  The  Board's  fincUng  that 
Santa  Clara  so  discriminated  against  Luttrell,  by  dis- 
continuing its  practice,  after  Luttrell  identified  her- 
self as  a  leader  of  the  Union's  organizational  drive, 

®  Santa  Clara's  suggestion  (Br.  35)  that  Saj're's  coercive  state- 
ments were  "vague"  and  "susceptible  of  multiple  interpretations" 
is  decisively  negatived  by  an  examination  of  the  record  references 
of  the  Board's  findings  cited  in  the  statement,  supra^  pp.  5-11. 
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of  assigning  her  work  in  the  packing  section  of 
the  plant  when  there  was  no  work  at  her  normal 
job  on  the  washer,  is  abundantly  supported  by  the 
evidence.  Indeed,  the  Board  scarcely  could  have 
found  otherwise  in  view  of  foreman  Sayre's  state- 
ment to  Luttrell,  when  the  latter  asked  why  she 
was  no  longer  permitted  to  work  in  the  packing 
section,  that  ''*  *  *  since  you  got  all  involved  in 
the  imion,  I  don't  want  you  in  there  either.  If  you 
wasn't  running  around  doing  things  for  the  miion, 
you'd  be  down  there  your  right  hours  just  the  same  as 
the  other  girls"  (R.  124-125,  129-130). 

Both  consistent  with  and  corroborative  of  this  find- 
ing is  the  mamier  in  which  Luttrell  was  singled  out  as 
a  target  of  much  of  Sayre's  coercive  resistance  to  the 
Union.  Thus,  as  sho^vn  supra,  pp.  9-11,  Sajrre  inter- 
rogated Luttrell  to  find  out  what  had  occurred  at  the 
early  Union  meetings ;  told  her,  after  she  had  distrib- 
uted membership  cards  in  the  plant,  that  he  was  aware 
of  '^who  brought  them  in  here"  (R.  134)  ;  told  her  that 
wages  would  be  higher  were  it  not  for  the  advent  of 
the  Union ;  and  accused  her  of  taking  antiunion  notices 
from  the  bulletin  board.  Plant  manager  Fuller,  in  ad- 
dition, incited  Luttrell  on  the  day  following  her  par- 
ticipation in  contract  negotiations  with  Santa  Clara  to 
seek  work  elsewhere,  since  she  would  only  be  permitted 
to  work  at  Santa  Clara  ''when  the  washer  was  run- 
ning" (R.  126).  And  finally,  in  February  1954,  after 
being  subjected  to  criticism  on  the  pretext  of  poor 
work,  but  actually  because  she  was  *'on  the  other  side" 
(R.  137),  Luttrell  was  told  by  the  washer  foreman 
that  she  was  being  permanently  assigned  to  a  less 
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desirable  job  as  a  result  of  ''this  discrimination  that 
has  been  going  on  around  here  *  *  *"  (R.  138).  The 
treatment  so  accorded  Luttrell  becomes  even  more 
significant  when  viewed  in  the  light  of  Luttrell's 
unquestioned  experience  in  citrus  packing  plants,  her 
versatility  and  her  acknowledged  usefulness  to  Santa 
Clara  {supra,  p.  8). 

The  questioning  of  and  statements  to  Luttrell,  in 
the  context  of  "a  milieu  of  antimiion  activity"  as 
fully  described  in  the  Statement,  supra,  not  only  fur- 
nish support  for  the  conclusion  that  Luttrell  was 
treated  discriminatorily  with  respect  to  the  change 
in  her  work  assignments,  but  also  independently 
constitute  restraint  and  coercion  in  violation  of 
Section  8  (a)  (1)  of  the  Act.  N.  L.  R.  B.  v.  W.  T. 
Grant  Co.,  199  F.  2d  711,  712  (C.  A.  9),  certiorari 
denied  344  U.  S.  92 ;  and  see  cases  cited  supra,  p.  18. 
In  shoii:,  the  record  clearly  shows  that  Santa  Clara 
deprived  Luttrell  of  the  full  freedom  to  participate  in 
the  organizational  activity  which  the  Act  guarantees. 

The  substance  of  Santa  Clara's  defense  to  the 
Board's  finding  that  Luttrell  was  discriminated 
against  is  that  the  practice  of  assigning  her  work  in 
the  packing  section  was  discontinued  in  "April  1953, 
or,  at  the  latest,  July  1953,"  and  therefore  before 
Luttrell's  union  activity  had  begmi  (Br.  29,  26-33). 
This  contention  raises  only  a  question  of  credibility 
of  witnesses.  For  the  testimony  upon  which  it  is 
based — that  Luttrell  did  not  work  during  the  sununer 
of  1953  in  the  packing  section  when  the  washer  was 
not  operating — was  rejected  by  the  Trial  Exammer 
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and  the  Board  in  favor  of  testimony  found  to  be 
credible  that  the  refusal  to  permit  Luttrell  to  work 
in  the  packing  section  did  not  occur  until  after  the 
middle  of  September  (R.  70-71,  87)/  As  shown 
supra,  pp.  9-10,  Luttrell's  participation  in  the  Union's 
organizational  drive,  with  which  Sayre  was  fully 
acquainted,  began  in  August.  Moreover,  Santa  Clara's 
argument  is  contrary  to  Sayre's  statement  to  Luttrell, 
credited  by  the  Board,  that  she  was  deprived  of  the 
packing  section  work  because  she  "got  all  involved 
in  the  union"  (supra,  p.  10).  As  this  Court  has 
recently  had  occasion  to  reiterate,  such  ''questions  of 
credibility  *  *  *  are  for  the  examiner  and  the  Board, 
not  for  [the  court],  to  resolve"  N.  L.  R.  B.  v.  Wagner, 
227  F.  2d  200,  201.  Santa  Clara  suggests  no  reason  for 
upsetting  the  Board's  credibility  determinations.* 
Accordingly,  the  Board's  order  with  respect  to  Lut- 
trell should  be  enforced. 
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"  Santa  Clara  makes  no  mention  in  its  brief  of  the  alleged  evi- 
dence which  it  sought  to  have  introduced  into  the  record  by  its 
motion  of  October  6,  1955.  to  this  Court  for  leave  to  adduce 
additional  evidence,  and  by  which  it  sought  to  show  that  Luttrell 
did  not  work  in  the  packing  section  in  the  summer  of  1953.  In 
view  of  the  Court's  denial  of  Santa  Clara's  motion  from  the  bench 
during  the  hearing  thereon,  on  October  31,  1955,  we  assume  that 
it  has  abandoned  reliance  on  such  evidence.  If  this  assumption  is 
incorrect,  however,  we  respectfully  refer  the  Court  to  the  Board's 
opposition  to  Santa  Clara's  motion,  filed  October  21,  1955,  for  a 
full  statement  of  the  reasons  why  such  evidence  should  not  be 
considered,  or,  if  considered,  why  it  does  not  support  Santa 
Clara's  contention  with  respect  to  employee  Luttrell. 

^  Santa  Clara's  interpretation  of  Luttrell's  testimony  to  be  that 
"since  *  *  *  July,  1953,  she  did  grading  in  the  packing  section 
only  one  day  which  was  September  16,  1953"  (Br.  27)  is  not  an 
accurate  account  of  what  the  record  shows.  After  referring  to 
the  one  day  in  September  when  she  worked  in  the  packing  sec- 
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III.  The  Board  properly  found  that  petitioner's  refusal  to 
bargain  with  the  Union  and  its  unilateral  action  in  increas- 
ing wages  violated  Section  8  (a)  (5)  of  the  Act 

Santa  Clara  does  not  contest  the  Board's  finding 
that  it  committed  an  unfair  labor  practice  by  breaking 
off  negotiations  with  the  Union  and  refusing  to  meet 
with  it  further  upon  receipt,  only  a  few  months  after 
the  certification  had  issued,  of  the  petition  by  which 
a  majority  of  the  employees  purported  to  revoke  the 
authority  of  the  Union  to  represent  them.^  In  view 
of  the  controlling  Supreme  Court  decision  in  Ray 
Brooks  V.  N.  L.  R.  B.,  348  U.  S.  96,  affirming  this 
Court's  decision  in  204  F.  2d  899,  the  Board's  deter- 
mination in  this  respect  is  not  open  to  challenge. 

However,  Santa  Clara  does  attempt  to  defend  its 
action  in  thereafter  increasing  wages  without  notify- 
ing or  consulting  the  Union  on  the  ground  that  while 
the  question  of  the  propriety  of  breaking  off  negotia- 
tions was  being  adjudicated  bargaining  was  in  effect 
''suspended."  (B.  R.  25).  The  ''suspension"  of 
negotiations  was  not  the  result  of  a  'bona  fide  impasse 
in  bargaining  but  of  Santa  Clara's  unlawful  refusal 

tion,  which  reference  Santa  Clara  abstracts  from  the  context  of 
her  testimony,  Luttrell  made  clear  that  this  was  but  one  of  "be- 
tween six  and  ten  days"  when  she  worked  there  during  this  period 
{infra,  p.  42) .  Luttrell  confirmed  this  statement  elsewhere  in  her 
testimony  (R.  123, 124). 

*  Santa  Clara's  contention,  discussed  infra,  pp.  26-37,  that  the 
Board  erred  in  requiring  it  to  bargain  with  the  Union  as  presently 
affihated,  has  bearing  only  upon  the  appropriateness  of  the  Board's 
bargaining  order,  and  not  on  the  separate  question  of  whether 
Santa  Clara's  refusal  to  meet  with  the  Union  on  and  after  January 
14, 1954,  was  violative  of  Section  8  (a)  (5) .  The  change  of  aiSlia- 
tion  did  not  take  place  until  long  after  Santa  Clara's  refusal,  and 
of  course,  was  not  the  reason  for  it. 
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to  deal  with  the  Union  because  of  the  employees' 
revocation  petition.  In  these  circumstances,  even 
if  it  be  assumed  that  the  Union  was  not  consulted 
because  Santa  Clara  believed  it  had  no  obligation  to 
deal  with  the  Union,  and  because  an  increase  was  nec- 
essary ''to  meet  competitive  wage  rates"  (Br.  26),  it 
is  settled  law  that  Santa  Clara's  unilateral  action 
constituted  an  unfair  labor  practice.  May  Depart- 
ment Stores  Co.  v.  N.  L.  R.  B.,  326  U.  S.  376,  381-386.^° 

IV.  The  Board  properly  affirmed  the  Regional  Director's 
order  amending  the  Union's  certification  to  reflect  its  change 
of  affiliation,  and  therefore  correctly  ordered  petitioner  to 
bargain  with  the  Union  as  so  affiliated 

In  requiring  Santa  Clara  to  bargain  with  United 
Packinghouse  Workers  of  America,  Local  78,  CIO, 
the  Board's  order  takes  into  account  the  fact  that  the 
Union,  as  shown  in  the  statement,  supra,  pp.  13-15, 
affiliated  with  the  Packinghouse  Workers  several 
months  following  the  unfair  labor  practices  in  this 
case,  and  that  the  Board's  Regional  Director  amended 
the  certification  of  the  Union  to  reflect  this  change. 
This  amendment  was  made  upon  the  Union's  motion, 
which  set  forth  the  facts  pertaining  to  the  change  of 
affiliation,  and  pursuant  to  the  authority  vested  in  the 

^°  The  two  Board  decisions  {Montgomery  Ward  <&  Co.^  39  N.  L. 
R.  B.  229,  and  Westchester  Newspapers,  Inc.,  26  N.  L.  R.  B.  630) 
relied  on  by  Santa  Clara  (Br.  25)  deal  with  unilateral  wage  ac- 
tion by  employers  at  a  time  when  negotiations  were  suspended 
because  of  a  hona  fide  bargaining  impasse.  They  have  no  rele- 
vancy liere,  where  the  employer  unlawfully  broke  off  negotiations 
before,  and  without  respect  to  whether,  the  parties  had  exhausted 
the  possibilities  of  reaching  agreement. 
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Regional  Director  by  the  consent  election  agreement 
under  which  the  election  was  held  and  the  certification 
of  the  Union  was  issued.  That  agreement,  executed 
by  Santa  Clara  and  the  Union,  provided,  inter  alia, 
"that  [the  Regional  Director's]  rulings  or  determina- 
tions in  respect  of  any  amendment  of  any  certification 
resulting  [from  the  election]  shall  also  be  final"  (R.  1). 
In  opposing  the  amendment  of  the  certification, 
Santa  Clara  argues  that  the  newly  affiliated  im^ion  is 
"different  from  the  one  elected  by  the  employees'' 
and  therefore  cannot  replace,  as  the  certified  repre- 
sentative of  its  employees,  the  organization  selected 
at  the  Board-conducted  election  (Br.  17).  In  sup- 
port of  its  argmnent,  Santa  Clara  relies  on  the 
decision  of  the  Sixth  Circuit  in  Dickey  v.  N.  L.  B.  B., 
217  F.  2d  652.  The  Court  held  that  in  the  circum- 
stances of  that  case  a  certification  could  not  be 
amended  to  run  in  favor  of  a  labor  organization 
created  out  of  a  merger  between  the  miion  chosen 
by  the  employees  and  another  union.  The  Sixth 
Circuit  reasoned  that  where  there  are  substantial 
differences  between  the  union  chosen  by  the  em- 
ployees and  a  union  which  makes  a  successorship 
claim  to  representation  rights,  a  substitution  of  the 
latter  for  the  former  in  an  existing  certification  would 
be  in  derogation  of  the  Act's  provisions  pursuant  to 
which  representation  rights  are  established.  The 
opinion  points  out  that  as  a  result  of  the  merger  in- 
volved in  the  Dickey  case,  the  management  of  the 
new  organization  was  vested  so  heavily  in  the  officers 
of  the  noncertified  union  that  the  union  chosen  by  the 
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employees  ''had  no  control  of  the  amalgamated 
union";  moreover,  the  members  of  the  certified  imion 
composed  "a  fraction  only,  although  a  substantial 
fraction,  of  the  resulting  membership  in  the  [amalga- 
mated imion]."  217  F.  2d  at  655.  From  these  cir- 
ciunstances  the  Court  concluded  that  the  new  organi- 
zation resulting  from  the  merger  was  "a  union  differ- 
ent from  the  one  actually  chosen  by  the  men  and 
certified,"  and  therefore  that  the  employer  was  under 
no  obligation  to  bargain  with  the  new  imion.  217  F. 
2d  at  654. 

It  may  be  assiuned  arguendo  that  substantial  alter- 
ations, such  as  those  involved  in  the  Dickey  case,  in 
the  control  and  composition  of  a  certified  imion  may 
produce  a  union  substantially  different  from  that 
originally  selected  by  employees,  and  therefore  one 
which  should  not  succeed  to  bargaining  rights  without 
establishing  its  majority  in  api^ropriate  representa- 
tion proceedings.  It  does  not  follow,  however,  that 
such  a  succession  to  bargaining  rights  by  a  imion 
which  is  substantially  identical  with  a  certified  union 
is  improper.  Indeed,  in  basing  its  ruling  on  the  im- 
portant differences  between  the  status  of  the  union 
as  originally  certified  and  its  status  after  it  had 
merged  with  a  larger  union,  the  Sixth  Circuit  in  the 
Dickey  case  implicitly  so  recognizes. 

Apparently  conceding  that  the  Regional  Director 
could  properly  amend  the  certification  to  reflect  the 
Union's  change  in  affiliation  if  no  substantial  altera- 
tion was  affected  thereby  in  the  Union  as  a  bargaining 
representative,  Santa  Clara  argues  that  there  are  such 
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substantial  differences.  In  view  of  the  consent  elec- 
tion agreement  in  which  all  parties  agreed  that  the 
Regional  Director's  determination  "in  respect  of  any 
amendment  of  [the]  certification  *  *  *  shall  be 
final,"  Santa  Clara  must  show  not  merely  that  there 
is  support  in  the  record  for  its  position,  but  more, 
that  there  is  no  rational  basis  in  the  evidence  upon 
which  the  Regional  Director  could  reject  its  conten- 
tion. See  N.  L.  R.  B.  v.  Carlton  Wood  Products,  201 
F.  2d  863,  866  (C.  A.  9).  This  it  cannot  do,  for  as 
we  now  show,  the  record  amply  supports  the  conclu- 
sion of  the  Board  ''that  the  Regional  Director  did  not 
act  arbitrarily  or  capriciously"  (R.  88). 

The  organizational  change  within  the  Union  was 
in  the  main  a  formal  one,  effected  for  administrative 
purposes  within  the  CIO,  and  thus  involved  little  more 
than  issuance  of  a  charter  by  an  international  union 
affiliated  with  the  CIO  rather  than  by  the  CIO 
directly.  Contrary  to  Santa  Clara's  assertion  that  ''a 
minority  group  of  union  members"  was  responsible 
for  the  change  of  affiliation  (Br.  10),  the  record 
makes  plain  that  it  came  about  when  the  CIO  com- 
mittee on  jurisdiction  recommended  affiliation  in 
order  to  bring  similar  classes  of  employees  within 
one  of  its  member  organizations  {supra,  pp.  13-14). 
Action  on  this  recommendation  resulted  only  after 
widespread  meetings  showed  that  affiliation  with  the 
Packinghouse  Workers  was  "overwhelmingly"  sup- 
ported by  the  membership  {supra,  p.  14) . 

Significantly,  the  change  of  affiliation  was  in  no 
way  attributable  to  a  schismatic  development  among 
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the  employees,  a  jurisdictional  raid  by  another  union, 
or,  indeed,  to  any  dissatisfaction  with  the  Union's 
leadership  or  policies.  For  this  reason,  there  is  no 
pertinency  in  the  Board  decisions  cited  by  Santa 
Clara  (Br.  22-23)  in  Avhich  the  Board  ruled  that  a 
new  representation  election  rather  than  an  amendment 
to  an  existing  certification  was  appropriate  to  deter- 
mine whether  representation  lights  might  be  exercised 
by  an  organization  to  whom  a  substantial  niunber  of 
the  employees  had  transferred  their  allegiance.  In 
such  cases,  unlike  here,  a  ''doubt  [had  risen]  as  to  the 
identity  of  the  bargaining  representative,"  either  be- 
cause the  union  oiiginally  certified  claimed  that  it, 
and  not  the  union  seeking  the  amendment,  was  enti- 
tled to  recognition  as  the  bargaining  representative,  or 
because  of  similar  miresolved  and  conflicting  claims. 
Carson  Pirie  Scott  d  Co.,  69  N.  L.  R.  B.  935,  938." 
Accordingly,  in  those  circumstances  there  was,  within 
the  meaning  of  Section  9  (c)  (1)  of  the  Act,  "a  ques- 
tion of  representation"  which  must  be  resolved  by  a 
Board  election.  No  doubt  whatsoever  as  to  succession 
of  bargaining  rights  existed  in  this  case.  That  the 
affiliation  action  entitled  the  Union  as  affiliated  with 
the  Packinghouse  Workers  to  exercise  the  rights 
it  held  mider  the  certification  before  affiliation  was 
contested  neither  by  employees  nor  by  any  organi- 
zation. The  only  employee  opposition  to  the  right 
of  the   Union   to   bargain   with    Santa    Clara   after 

"  See  also  the  following  recent  cases:  Hollingshead  Corp.,  Ill 
N.  L.  R.  B.  840;  Gulf  Oil  Co.,  109  X.  L.  R.  B.  861;  Weatherhead 
Co.,  106  X.  L.  R.  B.  1266. 
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its  affiliation  was  raised  by  the  so-called  "Em- 
ployees' Committee."  This  group,  however,  made 
clear  both  in  the  petition  it  served  on  Santa  Clara 
{supra,  p.  12),  and  in  the  hearing  before  the  Trial 
Examiner  that  it  did  not  contest  the  legitimacy  of  the 
affiliation  action,  or  the  sul^stantial  identity  between 
the  Union  before  and  after  affiliation,  but  rather  it  con- 
tested the  right  of  the  Union,  irrespective  of  its  affilia- 
tion, to  represent  the  emiDloyees  following  the  alleged 
loss  of  majority  employee  support.  (See  R.  23-31.) 
As  we  have  shown  {supra,  p.  25)  the  attempt  to 
abrogate  bargaining  rights  on  this  ground  is  unavail- 
ing; accordingly,  it  has  no  legal  bearing  upon  the 
succession  of  bargaining  rights. 

Consistent  with  the  formal  character  of  the  change 
in  affiliation,  as  above  described,  the  Union  remained 
the  same  in  all  materal  respects.  There  was  no  dilu- 
tion of  membership  as  in  the  Dickey  case;  indeed, 
the  composition  of  the  Union  remained  imchanged. 
If  Santa  Clara  means  to  challenge  this  fact  by 
its  assertion  (Br.  16)  that  control  of  the  Union  "was 
arbitrarily  taken  over  by  the  150,000  member  Meat- 
packers  International  from  the  18,000-member  Fruit 
&  Vegetable  Union,"  it  wholly  misconstrues  the 
effect  of  the  amendment  to  the  certification.  The 
amended  certification  does  not  run  in  favor  of  the 
Packinghouse  Workers  International — the  150,000 
member  organization — but  rather  in  favor  of  Local 
78  of  the  Packinghouse  Workers — the  same  18,000- 
member  imion  originally  cei'tified  but  for  its  change 
in  name.    Thus,  the  shift  in  control  of  the  certified 
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union  in  the  Dickey  case  that  resulted  from  its  merger 
with  the  numerically  larger  imion,  a  consideration 
heavily  relied  on  by  the  Sixth  Circuit,  is  not  present 
in  this  case. 

Also  in  contrast  to  the  facts  in  Dickey,  the  officers 
of  the  Union  in  this  case  retained  authority  following 
affiliation  with  the  Packinghouse  Workers/''  and  since 
no  merger  was  involved,  there  was  no  problem  of 
allocating  additional  offices  to  officials  from  a  different 
union.  The  change  of  affiliation,  moreover,  altered 
neither  the  capacity  nor  the  performance  of  the  Union 
with  respect  to  its  status  as  l^argaining  representative 
of  Santa  Clara's  employees."  Indeed,  employers  with 
whom  the  Union  dealt  generally  accepted  the  fact  of 
affiliation,  substituted  the  new  name  for  the  old  in 

^^  The  uncontradicted  testimony  of  two  witnesses  in  the  record 
of  this  case,  not  mentioned  by  Santa  Clara  in  its  assertion  that 
the  Union's  "officers  were  removed"'  upon  its  affiliation  with  the 
PackinoJiouse  Workers  (Br.  15),  was  that  the  same  Union  officei-s 
continued  in  office  after  the  affihation  occurred  (R.  230,  235,  237- 
238).  As  Santa  Clara  points  out,  however,  the  record  in  the 
Carpenteria  case.  No.  14823,  contains  somewhat  differing  testi- 
mony. That  testimony,  however,  is  not  that  the  "officers  were  re- 
moved" (Br.  15),  but  rather  that  they  took  on  different  positions 
of  authority  in  the  Union  following  the  affiliation  action  (No. 
14823,  E,  117-120).  The  record  contains  no  exphmation  for  this 
difference  in  testimony  but  in  any  event  the  differences  are  im- 
material, for  it  is  clear  that  the  elected  officers  retained  positions 
of  authority,  and  were  not  replaced  by  officers  not  elected  by  the 
membershi p  ( ih id. ) . 

"  Santa  Clara's  emphasis  of  the  fact  that  the  Union's  affairs 
were  handled  by  an  administrator  following  its  affiliation  with  the 
Packinghouse  Workers  (Br.  6-7,  15-16,  21)  is  unavailing.  Since 
the  Union  was  in  administration  under  the  CIO  as  well  (R.  227, 
230,  235),  this  circumstance  shows  neither  that  the  Union  had 
undergone  substantial  structural  changes  nor  that  its  ability  to 
function  as  a  bargaining  representative  had  been  impaired. 
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their  contracts  with  the  Union,  and  continued  bar- 
gaining relationships  without  interruption  (R.  237). 
In  sum,  the  Union  in  whose  favor  the  certification  and 
order  in  this  case  now  runs  is  in  all  substantial 
respects  the  same  organization  as  that  chosen  by  the 
employees  at  the  election  of  November  4,  1953. 

The  Board's  conclusion  that  an  amendment  could 
properly  be  made  in  the  certification  of  the  Union  to 
reflect  its  change  of  affiliation  is  judicially  supported 
in  cases  approving  bargaining  orders  which  take  into 
account  such  changes  occurring  after  commission  of 
the  unfair  labor  practice.  These  cases  show  that 
a  change  of  affiliation,  standing  alone,  does  not  effect 
so  basic  a  change  in  the  identity  of  a  union  as  to  ren- 
der it  a  new  and  different  organization  from  that  orig- 
inally selected  by  the  employees.  Thus,  even  in  the 
more  extreme  situation  w^here  a  union  switches  its  af- 
filiation from  the  AFL  to  the  CIO,  but  where  ''there 
was  no  change  in  officers  or  central  offices ;  the  change 
was  only  in  name ;  and  continuity  of  organization  was 
preserved.  *  *  *  There  was  no  such  disruption  or 
change  of  identity  as  to  affect  in  any  manner  the  valid- 
ity of  the  parts  of  the  order  requiring  [the  employer] 
to  bargain  collectively  with  the  miion."  Continental 
Oil  Co,  V.  N.  L.  R.  B.,  113  F.  2d  473  (0.  A.  10),  cer- 
tiorari denied  on  this  point  311  U.  S.  637,  313  U.  S. 
212.  Similarly,  the  Court  of  Appeals  for  the  Fourth 
Circuit  upon  the  same  factual  pattern,  upheld  the 
propriety  of  a  bargaining  order  which  ran  to  a  union 
as  newly  affiliated,  explaining  (A^  L.  R.  B.  v.  Harris- 
Woodson  Co.,  179  F.  2d  720,  723)  : " 


"  Of.  N.  L.  R.  B.  V.  E.  A.  Laboratories,  Inc.,  188  F.  2d  885,  888 
(C.  A.  2),  certiorari  denied  342  U.  S.  8T1. 
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It  was  the  local  union  which  the  employees 
chose  as  their  bargaining  representative;  and 
the  fact  that  they  desired  it  to  represent  them 
in  collective  bargaining  was  not  affected  by  its 
change  either  of  name  or  affiliations.  *  *  *  Meta- 
physical arguments  as  to  the  nature  of  the 
entity  with  which  Ave  are  dealing  should  not  be 
permitted  to  obscure  the  substance  of  what  has 
been  done  or  to  furnish  a  smoke  screen  behind 
which  the  company  may  with  impunity  defy  the 
requirements  of  the  statute  that  it  bargain  with 
the  representative  that  its  employees  have  cho- 
sen. The  identity  of  that  representative,  com- 
posed entirely  of  the  company's  employees,  was 
not  changed  either  by  its  change  of  name  or  its 
change  of  affiliation. 

In  other  situations  not  involving  the  Act,  courts 
have  also  held  that  the  identity  of  a  local  union  is 
not  necessarily  lost  by  a  change  of  affiliation.  See, 
e.  g.,  Lahonite  v.  Cannery  Workers  Union,  197  Wash. 
543,  86  P.  2d  189, 191 ;  Jenkins  v.  Local  6313,  C.  W.  A., 
271  S.  W.  2d  71,  84  (C.  A.  Mo.)  ;  World  Trading 
Corp.  V.  KolcMn,  166  Misc.  854,  2  N.  Y.  S.  (2d)  195 
(N.  Y.  Sup.  Ct.).  In  all  such  cases,  as  here,  this  con- 
clusion follows  from  and  is  in  full  accord  with  the 
commonly  understood  meaning  of  ''affiliation;"  thus, 
the  term  denotes  "association  with"  or  "joining 
with,"''  and  implies  that  the  entity  which  "affiliates" 

"  "Affiliate"  is  defined  as  "To  receive  or  place  on  friendly  terms ; 
associate  with;  join  usually  reflexively  or  passively,  followed  by 
to  or  with;  as  to  aiflliate  oneself  with  (or  to)  a  political  party;  he 
was  affiliated  with  good  men."  Neio  Standard  Dictionary  of  the 
English  Language^  Funk  <&  W agnails  Co.  (1937). 
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does  not  become  identical  with  that  with  which  ''affili- 
ation" is  effected,  but  retains  its  individual  character 
and  identity. 

Recognition  of  the  fact  that  a  union  which  changes 
affiliation  does  not  thereby  necessarily  become  a  dif- 
ferent union  is  of  special  importance  in  cases,  like  this 
one,  which  involve  the  continuity  of  a  bargaining 
relationship.  For  it  is  a  well  known  phenomenon  in 
employee  organizations  that  changes  of  affiliation  and 
other  modifications  of  an  organizational  type  fre- 
quently occur.'**  The  desire  to  align  one's  organiza- 
tion with  a  group  which  offers  more  advantages,  dis- 
satisfaction With  policies  or  leadership  in  an  existing 
international  union,  or,  as  here,  a  purpose  of  avoiding 
jurisdictional  conflicts  are  some  of  the  many  stimuli 
which  i^rompt  unions  through  their  membership  to  take 
affiliation  or  disaffiliation  action.  These  experiences, 
however,  are  external  to  the  bargaining  function  of  a 
union,  and  if  collective  bargaining  is  to  enjoy  the 
stability  it  must  have  to  achieve  the  objectives  of  the 
Act,  such  organizational  vicissitudes  cannot  be  per- 
mitted to  interrupt  the  continuity  of  an  established 
bargaining  relationship,  at  least  where,  as  here,  the 
essential  identity  of  the  union  remains  unchanged. 

It  should  be  noted,  moreover,  that  the  governing 
charters,  constitutions  and  bylaws  of  unions  invariably 
make  provision  for  changes  of  affiliation,  and,  accord- 

^®  Notations  of  such  organizational  changes  may  be  found  from 
time  to  time  in  the  Monthly  Labor  Review  (Bur.  of  Labor  Stat.), 
See,  e.  g.,  Vol.  78,  pp.  934-935  (August  1955) ,  and  p.  579;  Vol.  76, 
p.  640  (June  1953)  ;  Vol.  69,  pp.  240-241  (Sept.  1949)  ;  Vol.  68, 
p.  148  (February  1949). 
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ingly,  employees  who  join  unions  are  ordinarily  held 
to  be  bound  by  whatever  changes  of  affiliation  may 
occur  consistent  with  such  rules.  As  stated  by  this 
Court,  ''when  a  man  joins  a  labor  union  (or  almost 
any  other  democratically  controlled  group),  neces- 
sarily a  portion  of  his  individual  freedom  is  surren- 
dered for  the  benefit  of  all  members.  He  accepts  the 
will  of  the  majority  of  the  members  in  order  that 
he  may  derive  the  advantages  to  be  gained  from  the 
concerted  action  of  all."  Dyer  v.  Occidental  Life 
Insurance  Co.,  182  F.  2d  127,  130  (C.  A.  9).  See  also, 
Talton  V.  Behncke,  199  F.  2d  471,  473  (C.  A.  7).  Thus, 
from  the  standpoint  of  protection  given  by  the  Act 
to  employees  to  be  represented  by  a  miion  of  their 
choice,  a  change  of  affiliation  within  the  same  parent 
body,  as  here,  cannot  be  regarded  as  affecting  the 
right  of  the  union,  which  the  employees  joined  and 
designated  as  their  representative,  to  continue  to 
exercise  the  rights  of  its  certification.  In  this  respect 
it  is  significant  that  in  the  proviso  to  Section  8 
(b)  (1)  (A)  Congress  specifically  stated  that  a 
union's  right  to  prescribe  its  own  rules  on  admis- 
sion to  and  retention  of  membership  in  a  union 
was  to  remain  unimpaired,  notwithstanding  the  Act's 
assurance  to  employees  that  their  Section  7  rights 
could  be  enjoyed  free  of  restraint  and  coercion  by 
unions,  and  the  restrictions  which  the  Act  placed  on 
compulsory  union  membership.  See  Legislative  His- 
tory, Vol.  II,  pp.  1097,  1139-1143.     We  submit  that 
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a  change  of  affiliation  which,  like  the  one  in  this  case 
did  not  substantially  alter  the  identity  of  the  Union, 
may  be  deemed  to  fall  into  the  class  of  internal  union 
affairs  which  Congress  concluded  should  have  no 
impact  on  the  rights  and  duties  provided  in  the  Act. 
In  sum,  all  the  relevant  considerations  weigh  heav- 
ily in  favor  of  the  validity  of  the  amendment  made 
to  the  certification  of  the  Union  in  this  case.  Collec- 
tive bargaining  cannot  succeed  without  some  stability 
in  the  employer-union  relationship,  and  stability  can- 
not be  attained  if  continuity  in  bargaining  relation- 
ships is  in  jeopardy  whenever  a  union  undergoes  a 
change  in  affiliation — not  an  infrequent  occurrence. 
While  the  Act  protects  employees  against  representa- 
tion by  a  union  other  than  the  one  of  their  choice, 
that  consideration  is  not  material  where,  as  here,  a 
change  of  affiliation  does  not  change  the  identity  of 
the  union  and,  moreover,  there  is  no  employee  opposi- 
tion to  the  change  and  no  conflicting  claims  with 
respect  thereto.  Nor,  in  any  event,  is  that  considera- 
tion one  which,  in  deciding  whether  a  bargaining 
relationship  shall  continue,  may  be  treated  separately 
from  the  policy  favoring  continuity  in  collective  bar- 
gaining. The  decision  of  the  Board  in  this  case 
properly  furthers  the  practice  of  collective  bargaining 
by  Santa  Clara  with  a  union  which  in  all  material 
respects  is  identical  with  that  originally  designated 
by  the  employees. 
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CONCLUSION  M 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  Board's  order  should  be  enforced  in 
full. 

Theophil  C.  Kammholz, 

General  Counsel, 

Datid  p.  Fixdlixg,  | 

Associate  General  Counsel, 

Marcel  Mallet-Preyost, 
Assistant  General  Counsel, 

Norton  J.  Co:me, 
DuAXE  Beesox^ 

Attorneys, 
National  Labor  Relations  Board. 
Febrijary  1956. 


APPENDIX    A 

The  relevant  provisions  of  the  National  Labor 
Relations  Act,  as  amended  (61  Stat.  136,  29  U.  S.  C, 
Sees.  151,  et  seq.),  are  as  follows; 

Rights  of  Employees 

Sec.  7.  Employees  shall  have  the  right  to 
self -organization,  to  form,  join,  or  assist  labor 
organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  other  concerted  activities  for  the  pur- 
pose of  collective  bargaining  or  other  mutual 
aid  or  protection,  and  shall  also  have  the  right 
to  refrain  from  any  or  all  of  such  activities 
except  to  the  extent  that  such  right  may  be 
affected  by  an  agreement  requiring  membership 
in  a  labor  organization  as  a  condition  of  em- 
ployment as  authorized  in  section  8  (a)  (3). 

Unfair  Labor  Practices 

Sec.  8.  (a)  It  shall  be  an  unfair  labor  practice 
for  an  employer — 

(1)  to  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7 ; 

***** 

(3)  by  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condi- 
tion of  employment  to  encourage  or  discourage 
membership  in  any  labor  organization: 
***** 

(5)  to  refuse  to  bargain  collectively  with  the 
representatives  of  his  employees,  subject  to 
the  provisions  of  section  9  (a). 

***** 

Representatives  and  Elections 

Sec.  9.  (a)  Representatives  designated  or 
selected  for  the  purposes  of  collective  bargain- 
ing by  the  majority  of  the  employees  in  a  unit 
appropriate   for   such  purposes,   shall  be   the 

(39) 
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IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


No.   14,823. 
CARPINTERIA  LEMON  ASSOCIATION,  a  corporation. 

Petitioner, 
vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 
and 
NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 
CARPINTERIA  LEMON  ASSOCIATION,  a  corporation, 

Respondent. 


No.   14,824. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation. 


Petitioner, 
Respondent, 

Petitioner, 
Respondent. 


(Over) 


Certificate  of  Counsel  in  Support  of  Petition  for  Re- 
hearing. 


Ivan  G.  McDaniel, 

I    L,    E    D  Leon  L.  Gordon, 

621  South  Hope  Street, 

JAN  -  9  1957  Los  Angeles  17,  California, 

Attorneys  for  Petitioners. 
)L  P.  O'BRIEN,  Clerk 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-91 7L 


No.   14,838. 
OXNARD  CITRUS  ASSOCIATION,  et  al., 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
OXNARD  CITRUS  ASSOCIATION,  et  al.. 


No.   14,839. 
SOMIS  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SOMIS  LEMON  ASSOCIATION,  a  corporation, 


No.   14,840. 
Dec.  11,  1956. 
SANTA  CLARA  LEAION  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SANTA  CLARA  LEMON  ASSOCIATION,  a  corporation, 


Petitioners, 

Respondent, 

Petitioner, 

Respondents. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 


Nos.  14,823,  14,824,  14,838,  14,839,  14,840 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.   14,823. 
CARPINTERIA   LEMON   ASSOCIATION,  a  corporation, 

Z'S. 

NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
CARPINTERIA  LEMON  ASSOCIATION,  a  corporation. 


No.   14,824. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation. 


No.   14,838. 
OXNARD  CITRUS  ASSOCIATION,  et  al., 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
OXNARD  CITRUS  ASSOCIATION,  et  al., 


No.   14,839. 
SOMIS   LEMON    ASSOCIATION,   a   corporation, 

Z'S. 

NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

Z'S. 

SOMIS   LEMON   ASSOCIATION,  a  corporation. 


Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioners, 

Respondent, 

Petitioner, 

Respondents. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 
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No.   14,840. 
Dec.  11,  1956. 
SANTA   CLARA  LEMON  ASSOCIATION,  a  corporation, 

Petitioner, 
rs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 
and 
NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 
vs. 
SANTA   CLARA   LEMON   ASSOCIATION,   a  corporation, 

Respondent. 


Certificate  of  Counsel  in  Support  of  Petition  for  Re- 
hearing. 


Leon  L.  Gordon  hereby  certifies  and  represents  unto 
the  Court: 

1.  That  he  is  a  member  of  the  State  Bar  of  California, 
is  admitted  to  practice  before  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit,  is  associated  with  Ivan 
G.  McDaniel  in  the  practice  of  law  and  that  they  main- 
tain offices  at  1020  Pacific  Finance  Building,  621  South 
Hope  Street,  Los  Angeles  17,  California; 

2.  That  he  and  the  said  Ivan  G.  McDaniel  represent 
the  petitioners,  Carpinteria  Lemon  Association,  Sea- 
board Lemon  Association,  Oxnard  Citrus  Associa- 
tion, SoMis  Lemon  Association  and  Santa  Clara 
Lemon  Association; 

3.  That  he  has  filed  a  Petition  on  behalf  of  the  said 
petitioners  for  a  rehearing  in  the  above  entitled  cases ;  that 
the  said  Petition  is  based  upon  extensive  study  and  re- 
search on  the  questions  involved  in  the  Court's  decision; 
that  in  his  judgment  the  petition  is  well  founded  and 
further,  that  it  is  not  interposed  for  the  purpose  of  de- 
laying the  final  disposition  of  the  said  cases. 

Dated:     January  8,    1957. 

Leon  L.  Gordon 


Nos.  14,823,  14,824,  14,838,  14,839,  14,840 
IN  THE 

United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


No.   14,823. 
CARPINTERIA  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
CARPINTERIA  LEMON  ASSOCIATION,  a  corporation. 


No.   14,824. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation. 


Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 


(Over) 
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p"    I    L    ^    Q       IvAN  G.  McDaniel, 

Leon  L.  Gordon, 
JAN  -  9  1957  621  South  Hope  Street, 

Los  Angeles  17,  California, 
Attorneys  for  Petitioners. 


>AUL  P.  O'BRIEN,  Clerk 


Parker  &  Son,  Inc.,  Law  Printers,  Los  Angeles.  Phone  MA.  6-9171. 


No.   14,838. 
OXNARD  CITRUS  ASSOCIATION,  et  al., 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
OXNARD  CITRUS  ASSOCIATION,  et  al., 


No.   14,839. 
SOMIS  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SOMIS  LEMON  ASSOCIATION,  a  corporation. 


No.   14,840. 
Dec.  11,  1956. 
SANTA  CLARA  LEMON  ASSOCIATION,  a  corporation, 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

vs. 
SANTA  CLARA  LEMON  ASSOCIATION,  a  corporation, 


Petitioners, 

Respondent, 

Petitioner, 

Respondents. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 
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Nos.  14,823,  14,824,  14,838,  14,839,  14,840 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


No.   14,823. 
CARPIXTERIA   LEMON   ASSOCIATION,  a  corporation, 

Z'S. 

NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

■:-s. 
CARPINTERIA   LEMON   ASSOCIATION,  a  corporation, 


No.    14,824. 
SEABOARD  LEMON  ASSOCIATION,  a  corporation, 

IS. 

NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

■Z'S. 

SEABOARD  LEMON  ASSOCIATION,  a  corporation, 


No.    14,838. 
OXNARD  CITRUS  ASSOCIATION,  ct  al., 

vs. 
NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

zs. 
OXNARD  CITRUS  ASSOCIATION,  et  al.. 


No.   14,839. 
SOMIS   LEGION   ASSOCIATION,   a   corporation, 

Z'S. 

NATIONAL  LABOR  RELATIONS  BOARD, 

and 
NATIONAL  LABOR  RELATIONS  BOARD, 

Z'S. 

SOMIS    LEMON    ASSOCIATION,   a   corporation, 


Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 

Petitioners, 

Respondent, 

Petitioner, 

Respondents. 

Petitioner, 
Respondent, 

Petitioner, 
Respondent. 


No.   14,840. 
Dec.  11,  1956. 
SANTA   CLARA   LEMON   ASSOCLaTION,   a   corporation. 

Petitioner, 

I'S. 

NATIONAL  LABOR  RELATIONS  BOARD, 

Respondent, 
and 

NATIONAL  LABOR  RELATIONS  BOARD, 

Petitioner, 

I'S. 

SANTA   CLARA   LEMON   ASSOCIATION,   a   corporation, 

Respondent. 


PETITION   FOR   REHEARING. 


To  the  Honorable  William  Healy  and  James  Alger  Fee, 
Circuit  Judges,  and  Gus  J.  Solomon,  District  Judge: 

Petitioners,  Carpinteria  Lemon  Association,  Sea- 
board Lemon  Association,  Oxnard  Citrus  Associa- 
tion, SoMis  Lemon  Association  and  Santa  Clara 
Lemon  Association,  respectfully  file  this  Petition  for 
Rehearing  and  represent  unto  the  Court  as  follows: 

I. 

The  petitioners  filed  a  Petition  for  Review  of  the  Or- 
ders of  the  National  Labor  Relations  Board  in  the  above 
entitled  cases  on  or  about  July  21,  1955. 

11. 

The  said  cases  were  argued  before  this  Honorable  Court 
at  Los  Angeles,  California,  on  or  about  April  6,  1956. 

III. 
The  majority  opinion  upholding  the  Orders  of  the  Na- 
tional Labor  Relations  Board  and  the  dissenting  opinion 
were  filed  on  December  11,  1956. 
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IV. 

The  paramount  question  involved  in  all  five  of  these 
cases  was  whether  the  United  Packinghouse  Workers  of 
America  Local  78  was  substantially  the  same  union  as 
the  United  Fresh  Fruit  and  Vegetable  Union,  LIU  No. 
78,  CIO,  or  whether  it  was  an  entirely  dififerent  entity 
from  that  which  was  certified  as  the  bargaining  agent 
following  the  consent  election. 

V. 

In  dealing  with  this  question  the  majority  opinion  states : 

"This  factual  issue  was  contested  before  the  Trial 
Examiner  who  heard  the  charges  against  the  associa- 
tions. 

"The  Board  adopted  the  Trial  Examiner's  finding 
that  there  was  merely  a  change  of  name  and  affilia- 
tion. From  our  consideration  of  the  record  as  a  whole, 
we  find  that  this  determination  is  supported  by  sub- 
stantial evidence.  We  are  precluded  by  law  from  re- 
examining any  Board  finding  of  fact  in  an  unfair 
labor  practice  case  which  is  so  supported.     .     .     ." 

VI. 

The  petitioners  respectfully  request  that  a  rehearing  of 
all  five  cases  be  granted  for  the  following  reasons: 

(a)  The  Order  of  the  Regional  Director  of  the  Na- 
tional Labor  Relations  Board  amending  the  certificate  by 
substituting  the  United  Packinghouse  Workers  of  Amer- 
ica, Local  78,  as  the  bargaining  agent  of  petitioners'  em- 
ployees was  issued  September  2L  1954.  The  five  cases 
were  heard  by  the  Trial  Examiner  of  the  National  Labor 
Relations  Board  prior  to  November  19,  1954.  The  de- 
cision in  the  case  of  Dickey  v.  National  Labor  Relations 
Board,  217  F.  2d  652,  was  handed  down  on  December 


16,  1954,  after  the  amendment  of  the  certificate  and  after 
the  hearing  before  the  Trial  Examiner.  That  case  in- 
volved the  same  identical  question  of  law  and  it  presented 
a  strikingly  similar  fact  situation. 

Petitioners  contend  that  the  law  enunciated  by  the 
Dickey  case  is  controlling  in  the  five  cases  here  before 
the  Court.  The  Dickey  case  shows  clearly  the  circum- 
stances under  which  a  certificate  can  be  amended  to  re- 
flect a  change  in  affiliation. 

At  the  time  he  ordered  the  amendment  to  the  certificate 
the  Regional  Director  did  not  have  knowledge  of  the  de- 
cision in  the  Dickey  case,  nor  did  the  Trial  Examiner 
have  this  decision  as  a  guide  at  the  time  of  the  hearing 
conducted  by  him.  Consequently  neither  was  the  Regional 
Director  nor  the  Trial  Examiner  able  to  consider  the 
factual  situation  here  involved  in  the  light  of  the  Dickey 
case  nor  was  he  able  to  apply  the  law  enunciated  by  the 
Dickey  case,  which  Is  clearly  applicable  to  the  facts  of 
these  five  cases.  Therefore,  petitioners  respectfully  sub- 
mit that  inasmuch  as  the  decision  of  the  Trial  Examiner, 
subsequently  approved  by  the  Board,  was  prior  to  the 
decision  in  the  Dickey  case,  the  Court  should  consider 
more  fully  the  decision  of  the  Board  rather  than  rely 
upon  its  findings  which  clearly  are  not  in  accord  with  the 
decision  in  the  Dickey  case. 

(b)  Petitioners  further  contend  that  the  question  be- 
fore the  Court,  namely,  whether  or  not  the  United  Pack- 
inghouse Workers  of  America,  Local  78,  is  substantially 
the  same  union  as  the  union  voted  for  in  the  consent  elec- 
tion, is  a  questoin  of  law  and  not  a  question  of  fact. 

In  considering  this  point  the  majority  opinion  states: 

"The  Board  adopted  the  Trial  Examiner's  finding 
that  there  was  merely  a  change  of  name  and  aflfilia- 
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tion.  From  our  consideration  of  the  record  as  a 
whole,  we  find  that  this  determination  is  supported 
by  substantial  evidence." 

It  is  conceded  that  there  was  a  change  of  name  and  a 
change  of  affiliation  and  that  the  trial  Examiner's  find- 
ing of  facts  as  regards  these  two  matters,  is  correct. 
However,  this  does  not  resolve  the  legal  question  of 
w'hether  or  not  the  United  Packinghouse  Workers  of 
America,  Local  78,  is  the  same  union  as  the  union  voted 
for  in  the  consent  election  in  view  of  all  the  other  facts 
and  circumstances  of  the  case. 

The  Trial  Examiner's  finding  that  there  was  only  a 
change  of  name  and  a  change  of  affiliation  indicates  that 
he  has  ignored  or  overlooked  all  the  other  undisputed 
facts  relating  to  the  transfer  of  the  defunct  United  Fresh 
Fruit  and  Vegetable  Union,  Local  78,  from  an  Adminis- 
trator appointed  by  the  CIO  to  an  Administrator  ap- 
pointed by  and  controlled  by  the  United  Packinghouse 
Workers  of  America  International.  It  also  indicates  that 
he  has  ignored  the  undisputed  fact  that  the  Administrator 
appointed  and  controlled  by  the  United  Packinghouse 
Workers  of  America  International,  and  deriving  his  power 
and  authority  solely  from  the  International,  was  in  com- 
plete and  absolute  control  of  the  new  union.  These  facts 
were  undisputed  but  the  Trial  Examiner  resolved  the 
question  of  law  involved  by  simply  finding  as  a  fact  that 
there  was  only  a  change  of  name  and  a  change  of  affilia- 
tion. 

Petitioners  contend  that  the  findings  of  fact  as  to  the 
change  of  name  and  affiliation,  while  correct  as  far  as 
they  go,  fail  to  cover  the  other  important  facts  of  the 
case  upon  which  the  conclusion  of  law  must  be  based. 


Petitioners  contend  that  if  it  is  concluded,  as  a  matter 
of  law,  that  the  United  Packinghouse  Workers  of  Amer- 
ica, Local  7S,  is  the  same  union  as  that  voted  for  in  the 
consent  election,  then  this  conclusion  of  law  is  contrary 
to  the  law  enunciated  in  the  Dickey  case  and  it  is  respect- 
fully submitted  that  the  Court  erred  in  holding  that  it  is 
precluded  from  examining  this  because  it  is  a  finding  of 
fact  and  because  it  is  supported  by  substantial  evidence. 

(c)  Petitioners  further  submit  that  the  substantial  evi- 
dence test  enunciated  in  the  case  of  Universal  Camera 
Corporation  v.  National  Labor  Relations  Board,  340  U.  S. 
474,  has  no  application  to  the  case  at  hand  because  here 
we  are  dealing  with  a  question  of  law  and  not  a  question 
of  fact. 

VII. 

This  Petition  is  filed  in  accordance  with  the  provisions 
of  Rule  23  of  the  Rules  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit. 

Wherefore,  the  said  petitioners  pray  that  a  rehearing 
be  granted  in  all  of  the  above-entitled  cases. 

Dated:     January  8.  1957. 

IvAx  G.  McDaniel, 
Leox  L.  Gordo  X, 

By  Leox  L.  Gordo x, 

Attorneys  for  Petitioners. 
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